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MUSSELMAN    V,   CrAVENS  £T  AL. 

Trust  and  Trustee. — Promissory  Note. — Parties, — Where  a  note  was  made 
payable  to  certain  persons,  '<  for  the  purpose  of  erecting  and  endowing  ai> 
institution  of  learning  in  the  city  of  Logansport  or  its  vicinity;'* 

Htld^  that  the  persons  named  were  trustees  of  an  express  trust,  and  they,  or  the 
sonrivors  in  case  of  the  death  of  one  of  them,  were  proper  parties  plaintifi&  id 
an  action  on  the  note. 

Pleading. — Reply, — ^A  reply  pleaded  in  avoidance  of  an  entire  answer  consist- 
ing of  several  paragraphs  must  be  good  as  to  each  and  all  of  the  paragraphs. 

ISstOWELHT— Promissory  Note, — Unsound  Mind. — To  a  complaint  on  a  note 
given  to  erect  and  endow  an  institution  of  learning,  the  defendant 
pleaded  that  at  the  time  of  the  execution  of  the  note  he  was  of  unsound  mind ; 
the  plaintiffs  replied  that  at  said  time  defendant  was  apparently  of  sound  mind 
and  not  to  them  known  to  be  otherwise,  and  that  in  reliance  upon  his  prom> 
ise,  before  any  disaffirmance  by  him,  just  debts  and  obligations  had  been  incur- 
red in  purchasing  property,  erecting  buildings,  and  endowing  said  institution,, 
and  thereby  defendant  was  estopped  from  averring  that  he  was  not  of  sound 
mind. 

Held,  that  die  reply  was  bad.  Wilder  v.  Weakley  s  Estate,  34  Ind.  181,  dis- 
tinguished. 

Contract. — Unsound  Mtnd.-^The  contract  of  a  person  who  has  been  judicially 
pronounced  to  be  of  unsound  mind  is  void,  but  the  contracts  of  a  person  who* 
liaa  not  beea  so  adjudged,  and  who  is  apparently  of  sound  mind,  are  voidable 
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merely,  and  are  capable  of  ratification  or  disaffirmance  when  reason  has  been 
restored. 

From  the  Cass  Common  Pleas. 

D.  C.  justice,  for  appellant. 
D.  P.  Baldwin,  for  appellees. 

BusKiRK,  J. — The  substituted  complaint  was  as  follows : 
*'  Henry  Cravens,  Charles  E.  Hawthorn,  James  Hodge, 
James  Hammond,  William  W.  Curry,  and  John  N.  Converse 
V.  John  T.  Musselman.  For  complaint  herein,  the  plaintiffs 
say  that  on  the  6th  day  of  September,  1869,  they  were 
about  to  organize  an  institution  of  learning,  and  locate  the 
same  at  the  city  of  Logansport ;  that  to  raise  the  necessary 
sum  to  endow  the  same,  they  lacked  five  thousand  dollars. 
Whereupon  the  defendant,  John  T.  Musselman,  made,  exe- 
cuted, and  delivered  to  them  his  certain  note,  or  contract,  a 
copy  of  which  is  herewith  filed,  marked  exhibit  'A,'  and 
made  part  of  this  complaint ;  and  these  plaintiffs  aver  that 
after  receiving  the  same,  they  did,  pursuant  to  the  terms  of 
said  note,  incorporate,  erect,  and  endow  an  institution  of 
learning  at  Logansport,  Indiana,  which  institution  is  called 
the  Smithson  College;  and  the  plaintiffs  aver  that  when 
said  note  was  made,  there  was  no  such  school  incorporated  ; 
that  subsequent  to  said  incorporation,  these  plaintiffs  became 
trustees  with  others  of  said  corporation  ;  that  they  now  hold 
said  note,  or  contract,  for  the  purpose  specified  therein,  as 
trustees  of  an  express  trust,  to  wit,  to  collect  the  same  and 
apply  the  proceeds  to  said  college  and  its  building  and 
endowment.  And  plaintiffs  further  say  that  Albert  M.  Bruce 
is  dead,  and  the  remainder  of  said  plaintifls  hold  said  obliga- 
tion for  this  purpose  and  no  other ;  and  the  plaintiffs  aver 
that  said  note  or  obligation  is  past  due,  and  wholly  unpaid ; 
that  they  have  performed  all  'the  conditions  therein  pre- 
scribed by  them  to  be  performed ;  and  that  there  is  now  due 
thereon,  principal  and  interest,  the  sum  of  six  thousand  dol- 
lars, collectible  without  relief  from  valuation  or  appraise- 
ment laws ;  wherefore  plaintiffs  demand  judgment,"  etc* 
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The  instrument  sued  on  was  as  follows : 

"LoGANSPORT,  Ind.,  Sept.  6th,  1869. 

"  Fifteen  months  from  date,  I  promise  to  pay  to  Henry 
Cravens,  Albert  M.  Bruce,  William  W.  Curry,  Charles  E. 
Hawthorn,  James  Hodge,  James  Hammond,  and  John  N. 
Converse,  or  their  order,  five  thousand  dollars,  without  any 
relief  from  the  valuation  or  appraisement  laws,  for  the  pur- 
pose of  erecting  and  endowing  an  institution  of  learning  in 
.the  city  of  Logansport,  or  its  vicinity. 

[Stamp.]  "John  T.  Musselman." 

A  demurrer  for  the  want  of  sufficient  facts  was  overruled 
-to  the  complaint,  and  an  exception  taken. 

The  appellant  answered  in  eight  paragraphs. 

The  first  paragraph  admitted  the  execution  of  the  note, 
but  alleged  that  the  Smithson  College,  and  not  the  plaintifis, 
was  the  real  party  in  interest. 

The  second  paragraph  admitted  the  execution  of  the  note, 
but  averred  that  when  the  defendant  executed  the  same  he 
ivas  of  unsound  mind. 

The  third  paragraph  admitted  the  execution  of  the  note, 
and  then  alleged  that  the  defendant's  signature  thereto  was 
procured  by  certain  false  and  fraudulent  representations, 
which  are  set  out  in  detail. 

The  fourth  paragraph  admitted  the  execution  of  the  note 
sued  on,  but  averred  that  the  consideration  had  wholly 
failed. 

The  fifth  paragraph  was  the  same  as  the  third,  except  the 
fraudulent  representations  set  out  are  different  from  those 
set  out  in  the  third  paragraph. 

The  sixth  paragraph  of  the  answer  admits  the  execution 
of  the  instrument,  but  avers  that  at  the  date  of  its  execu- 
tion, and  for  ten  months  prior  thereto,  he  was  a  person  of 
unsound  mind,  and  not  of  sound  and  disposing  memory, 
^nd  incapable  of  understanding  and  comprehending  the 
nature,  purport,  and  full  effect  of  the  instrument  sued  on, 
^nd  greatly  debilitated  and  enfeebled  both  in  mind  and  in 
body,  so  much  so  as  to  be  easily  influenced  by  those  with. 
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whom  he  came  in  contact.  From  such  weakness  he  was 
unable  to  take  care  of  his  property  and  estate ;  that  by  means 
of  the  undue  acts  and  practices,  and  the  improper  influences 
which  the  plaintifis  exercised  over  him,  he  was  by  them 
improperly  induced  and  persuaded  to  execute  the  instru- 
ment. 

The  seventh,  eighth,  and  ninth  paragraphs  are  substan^ 
tially  the  same,  and  aver  a  specific  disaffirmance  of  the  instnir 
ment  after  restoration  to  soundness  of  mind. 

There  was  a  reply  in  two  paragraphs.  The  first  in  denial* 
The  second  was  as  follows : 

**  2.  That  the  note  in  suit  was  given  for  the  purpose  of 
erecting  and  endowing  Smithson  College,  an  institution  of 
learning  in  the  city  of  Logansport,  which  the  plaintifis  were 
engaged  in  organizing  at  the  time  the  note  was  given ;  that 
the  defendant  at  that  time  was  apparently  of  sound  mind 
and  not  known  to  them  to  be  otherwise;  that  he  had  just 
before  that  been  adjudged  sane  by  a  jury  of  Cass  county, 
Indiana,  where  he  resided ;  that  his  avowed  object  in  giving 
said  note  was  to  have  said  institution  located  in  said  city  of 
Logansport  or  its  vicinity,-  where  he  had  two  hundred  thou- 
sand dollars  worth  of  real  estate,  and  such  note  was  given 
to  make  up  the  sum  necessary  to  secure  said  school  fot 
Logansport ;  that  upon  the  faith  of  said  note  said  institu- 
tion was  removed  from  Muncie,  Indiana,  to  Logansport,  and 
they  afterward  incurred  just  obligations  and  debts,  and 
spent  a  large  sum  of  money,  to  wit,  one  hundred  thousand 
dollars,  in  erecting  building,  purchasing  property,  and 
endowing  said  institution,  all  of  which  was  done  in  good 
faith  and  upon  the  strength  of  said  note ;  and  that  without 
the  said  obligation  their  endowment  would  have  been  incom- 
plete, said  institution  elsewhere  located,  and  sai(^  buildings 
would  not  have  been  erected  or  debts  incurred ;  that  all  this 
was  done  before  the  alleged  disaffirmance  set  forth  in  the 
answer  was  given  to  the  plaintifis ;  and  because  the  plaintifis 
can  not  now  be  placed  in  statu  quo  and  have  been  by  the 
defendant  led  into  debts  and  expenditures  that  otherwise 
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would  not  have  been  incurred,  and  cannot  be  recalled  without 
one  hundred  thousand  dollars  injury  to  the  plaintiffs^  the 
defendant  ought  not  now  to  defeat  said  note,  and  they  ask 
for  judgment  as  prayed  for  in  the  complaint"' 

A  demurrer  for  the  want  of  sufficient  facts  was  overruled 
to  the  second  paragraph  of  the  reply,  and  an  exception 
taken.. 

The  issues  thus  formed  were  submitted  to  and  tried  by  a 
struck  jury.  There  was  a  verdict  for  the  platnttfi^  and  over 
a  motion  for  a  new  trial,  there  was  judgment  on  the  ver- 
dict. 

The  only  proper  errors  assigned  are : 

1.  In  overruling  the  demurrer  to  the  complaint. 

2.  In  overruling  the  demurrer  to  the  second  paragraph  of 
the  reply. 

3.  In  overruling  the  motion  for  a  new  trial. 

The  principal  objection  urged  to  the  complaint  is,  that  the 
plaintiffs  had  no  right  to  maintain  the  action.  It  is  argued 
that  the  instrument  sued  on  did  not  create  the  plaintiffs  trus- 
tees of  an  express  trust,  and  as  they  had  no  personal  inter- 
est in  the  note  sued  on,  they  possessed  no  capacity  to  main- 
tain the  action.  We  do  not  think  so.  We  are  very  clearly 
of  the  opinion  that  the  instrument  sued  upon  constituted  the 
persons  named  therein  trustees  of  an  express  trust,  and  that 
they  had  the  right  to  maintain  the  action.  The  persons 
•named  therein  had  no  personal  interest  in  the  action,  and 
consequently  the  death  of  one  of  the  trustees  did  not  affect 
the  right  of  the  survivors  to  maintain  the  action.  The  ques- 
tion having  been  fully  considered  in  three  recent  decisions 
of  this  court,  we  do  not  deem  it  necessary  to  re-examine  the 
authorities.  Weaver  v.  TJie  Trustees  of  the  W,  &  E.  Canal^ 
28  Ind.  112;  Dix  V.  Akers^  30  Ind.  43 1 ;  Heavenridge  v.  Mon- 
dy,  34  Ind.  28.  The  case  of  Rawlings  v.  Fuller^  31  Ind.  255, 
cited  by  appellant,  was  reviewed  and  distinguished  in  Heaven- 
fidge  v.  Mondyy  supra. 

We  think  the  complaint  was  good,  and  that  no  error  was 
^committed  in  overruling  the  demurrer  thereto. 
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We  proceed  to  inquire  whether  the  second  paragraph  of 
the  reply  constituted  a  defence  to  the  answer.  It  was 
pleaded  to  the  entire  answer.  It  is  quite  certain  that  the 
facts  stated  therein  constituted  no  defence  to  the  fir*?t,  third, 
fourth,  and  fifth  paragraphs  of  the  answer.  The  second  par- 
agraph of  the  reply  having  been  pleaded  in  avoidance  of  the 
entire  answer,  it  should  have  constituted  a  good  defence  to 
each  and  all  of  the  paragraphs  of  the  answer.  Inasmuch  as 
it  assumed  to  be  in  avoidance  of  the  entire  answer  and  plainly 
and  obviously  was  not  and  could  not  have  been  a  defence  to 
the  first,  third,  fourth,  and  fifth  paragraphs,  the  demurrer 
should,  for  that  reason,  have  been  sustained  to  it. 

But  as  the  pleader  evidently  intended  it  as  a  defence  to 
the  second,  sixth,  seventh,  and  eighth  paragraphs  of  the 
answer,  we  will  test  its  suflficiency  as  applicable  to  such  par- 
agraphs. 

The  substance  of  such  paragraphs  is,  that  at  the  time  when 
the  note  sued  on  was  executed,  the  defendant  was,  and  for 
ten  months  prior  thereto  had  been,  a  person  of  unsound 
mind,  and  incapable  of  understanding  and  comprehending 
the  nature,  purport,  and  full  effect  of  the  instrument  sued 
on. 

The  material  averments  in  the  second  paragraph  of  the 
reply  were,  that  when  such  note  was  executed,  the  defendant 
was  apparently  of  sound  mind  and  not  known  to  be  other- 
wise, and  that  in  reliance  upon  the  promise  of  the  said 
defendant,  the  Smithson  College  had  incurred  just  debts  and 
obligations  in  purchasing  property,  erecting  buildings,  and 
endowing  said  institution,  and  that  therefore  the  defendant 
should  be  estopped  from  averring  that  he  was  not  of  sound 
mind. 

Counsel  for  appellees  refers  us  to  the  case  of  Wilder  v. 
Weakley's  Estate,  34  Ind.  181,  as  sustaining  the  ruling  of  the 
court  below  in  holding  that  the  second  paragraph  of  the  reply 
constituted  a  defence  to  that  portion  of  the  answer  settings 
up  the  unsoundness  of  the  mind  of  the  appellant 

It  was  held  in  that  case  that  where  goods  are  sold  to  a. 
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person  apparently  of  sound  mind,  who  is  not  known  by  the 
seller  to  be  otherwise,  and  who  has  not  been  found  to  be 
otherwise  by  a  proper  proceeding  for  that  purpose,  and  the 
contract  is  fair  and  bona  fide ^  and  the  purchaser  receives  and 
uses  the  goods,  whereby  the  contract  becomes  so  far  exe- 
cuted that  the  parties  cannot  be  placed  in  statu  quo,  such  con- 
tract cannot  afterward  be  set  aside  because  of  the  unsound- 
ness of  mind  of  said  purchaser  at  the  time  of  the  sale,  nor 
can  payment  for  the  goods  be  refused,  either  by  the  alleged 
lunatic  or  his  representatives. 

The  ruling  in  the  above  case  was  limited  to  a  case  of  pur- 
chase of  goods^  which  had  been  received  and  used,  and 
where  the  parties  had  so  far  executed  the  contract  as  that 
they  could  not  be  placed  in  statu  quo.  The  present  case 
differs  from  that  in  two  important  respects,  and  they  are, 
that  the  note  in  suit  was  hot  given  in  consideration  of  the 
purchase  of  property  which  had  been  used  by  the  purchaser, 
and  the  contract  is  executory.  It,  therefore,  becomes  neces- 
sary to  inquire  whether  the  principle  enunciated  in  the  above 
case  is  applicable  to  the  present  case. 

The  general  rule  is,  that  to  make  any  agreement  valid 
requires  the  assent  of  the  understanding  of  the  several  par- 
ties thereto.  This  implies  freedom  of  action,  as  well  as  the 
exercise  of  reason,  accompanied  with  deliberation ;  the  mind 
weighing,  as  in  a  balance,  the  good  and  evil  on  either  side. 
Every  true  consent  supposes,  1st,  a  physical  power;  2d,  a 
moral  power  of  consenting ;  and,  3d,  a  serious  and  free  use 
of  them.  Hence,  it  follows,  that  persons  under  duress, 
idiots,  madmen,  and  infants  are  in  general  incapable  of  mak- 
ing contracts,  either  froni  a  want  of  freedom  of  action,  or 
inability  to  judge  of  their  actions.  This  disability  is  not 
in  all  cases  total,  but  sub  modo  only.  But  the  persons  labor- 
ing under  it  are,  at  all  times,  the  peculiar  objects  of  the 
paternal  guardianship  and  protection  of  a  court  of  equity. 
Willard  Equity,  170. 

Judge  CooLEY,  in  note  5  to  2  BL  Com.  292,  says : 

''  The  old  doctrine  that  a  man  shall  not  be  allowed  to 
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stultify  himself  by  alleging  his  mental  incompetency  in 
avoidance  of  his  contract,  is  no  longer  accepted  in  the  law, 
either  in  England  or  in  this  country.  As  Mr.  Parsons  has 
well  said,  those  who  have  no  mind  cannot  agree  in  mind 
with  another ;  and  as  this  is  the  essence  of  a  contract,  they 
cannot  enter  into  a  contract,  i  Pars.  Con.  383.  And  if  one 
has  not  made  a  contract,  it  is  difficult  to  discover  any  sound 
reason  which  should  preclude  his  saying  so  when  he  is 
charged  with  having  become  a  party  to  one.  The  modern 
authorities  allow  want  of  mental  capacity  to  be  made  a 
defence  at  law,  as  well  as  a  ground  for  affirmative  relief  in 
equity,  not  only  by  the  party  himself  while  living,  but  by 
his  representatives  afterward.  Lang  v.  Whidden^  2  N.  H. 
435  ;  Mitchell  V.  Kingman,  5  Pick.  431  ;  Gra?itv.  Thompson, 
4  Conn.  203  ;  Homer  v.  Marshall,  5  Munf.  466;  Rice  v.  Peet, 
15  Johns.  503.  And  if  a  man  is  so  intoxicated  at  the  time 
of  entering  into  a  contract  as  to  be  incapable  of  com- 
prehending its  meaning,  nature  or  effect,  and  the  other 
party  is  aware  of  that  fact,  this  is  a  sufficient  answer  to  an 
action  upon  it.  Gore  v.  Gibson,  13  M.  &  W.  623.  And  see 
Foot  v.  Tewsksbury,  2  Vt.  97 ;  Duncan  v.  McCullough,  4  S.  & 
R.  484 ;  Harbison  v.  Lemon,  3  Blackf.  5 1  ;  Prentice  v.  Achom, 
2  Paige,  30;  Reinickerv.  Smith,  2  Har.  &  J.  421." 

It  was  held  by  this  court,  in  Harbison  v.  Lemon,  supra, 
that  a  conveyance  may  be  avoided  by  a  grantor  either  at  law 
or  in  equity,  if,  at  the  time  of  its  execution,  he  was  so  desti- 
tute of  understanding  as  not  to  know  what  he  was  doing, 
whether  the  incapacity  were  occasioned  by  idiocy,  lunacy, 
or  drunkenness. 

In  yenners  v.  Howard,  6  Blackf.  240,  it  was  said :  *'  Men- 
tal incapacity  at  the  time  of  contracting,  produced  by  drunk- 
enness or  any  other  cause,  is  a  good  defence  against  a  con- 
tract, whether  that  contract  be  evidenced  by  deed  or  parol. 
If  the  mind  be  incapable  of  assenting,  the  law  pronounces 
the  contract  void.  Drunkenness  of  itself  merely,  unless 
fraud  be  practised,  will  not  avoid  a  contract;  but  if  the  party 
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he  in  such  a  state  of  intoxication,  that  he  is  for  the  time 
deprived  of  reason,  the  contract  is  void." 

It  was  held  in  Cummings  v.  Henry,  lo  Ind.  109,  that  a 
party  may  rescind  a  contract  entered  into  when  he  was  so 
far  intoxicated  as  to  render  him  incompetent  to  contract. 

In  Crouse  v.  Holtftan,  19  Ind.  30,  it  was  held  that  a  person 
alleging  unsoundness  of  mind  at  a  particular  time,  must 
establish,  by  a  preponderance  of  the  evidence,  that  he  was  not 
of  sound  mind  at  the  given  time ;  but  when  it  appears  that 
a  person  was,  at  a  given  time,  of  unsound  mind,  unless  the 
unsoundness  was  occasioned  by  some  temporary  or  transient 
cause,,  the  legal  presumption  arises,  that  that  state  of  mind 
continues,  until  the  contrary  is  made  to  appear  by  evidence ; 
i}utif,  notwithstanding  such  unsoundness,  the  person  had  suffi- 
cient disposing  memory,  as  if  the  unsoundness  consisted  of 
monomania,  not  impairing  his  capacity  to  acquire  or  dispose 
of  property,  then  it  devolved  upon  the  party  interested  to 
sustain  his  acts  in  the  particular  case,  to  show  that  fact  by 
evidence. 

In  Somersv.  Pumphrey^  24  Ind,  231,  it  was  held  that  a 
clear  distinction  is  drawn  in  the  law,  between  mere  weakness 
of  intellect  and  insanity,  or  unsoundness  of  mind.  Mere 
weakness  of  mind  is  not  idiocy  or  insanity,  nor  does  it 
amount  to  "  unsoundness  of  mind"  within  the  meaning  of 
the  law.     In  that  case  the  court  say : 

"The  contract  of  a  non  compos  mentis  differs  materially 
from  one  procured  by  fraud  from  a  person  of  sound  mind. 
In  the  latter  case,  the  contract  is  made  by  one  of  sufficient 
capacity,  and  competent  to  make  it,  and  his  mind  has  con* 
sented  to  it,  but  that  consent  has  been  induced  by  the  fraud 
of  the  other  contracting  party ;  but,  if  the  person  is  non 
compos  mentis,  there  is  a  want  of  capacity  to  contract ;  he 
does  not,  in  a  legal  sense,  consent,  because  there  is  a  want 
of  that  mental  capacity  essential  to  a  legal  consent.  In  this 
respect,  the  case  seems  to  be  analogous  to  the  contract  of 
an  infant,  in  whom  there  is,  also,  a  want  of  capacity  to  con- 
tract, and  it  has  been  held  that  a  deed  made  by  an  infant 
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might  be  avoided  by  his  heirs,  though  the  estate  had  passed 
into  the  hands  of  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration. Doe^  ex  dem.  Mqore^  v.  Abemathy^  7  Blackfl 
442." 

In  Darnell  v.  Rowland^  30  Ind.  342,  it  was  held  that  if  a 
party  be  compos  mentis^  mere  weakness  or  feebleness  of  mind 
does  not  render  him  incapable  of  making  a  contract,  but 
may  become  a  controlling  circumstance,  when  connected 
with  other  facts  tending  to  establish  fraud,  in  giving  charac- 
ter to  the  transaction,  and  rendering  it  fraudulent;  but  to 
make  a  pleading  good  for  that  purpose,  the  indicia  of  fraud 
must  be  alleged. 

In  Henrys,  Ritenour,  31  Ind.  136,  it  was  held  that  mere 
dulness  of  intellect,  from  whatever  cause,  does  not  amount 
to  incapacity  to  contract ;  and  it  was  further  held  that  where 
a  party  to  a  contract  is  voluntarily  intoxicated  at  the  time 
of  making  it,  to  the  extent  only  that  he  does  not  clearly 
understand  the  business,  this  does  not  render  his  contract 
void  or  voidable,  where  no  advantage  is  gained  by  dealing 
with  him. 

In  Reinskopfv.  Rogge,  37  Ind.  207,  this  court  said :  "  Men- 
tal incapacity,  at  the  time  of  contracting,  produced  by 
drunkenness  or  any  other  cause,  is  a  good  defence  against  a 
contract,  whether  that  contract  be  evidenced  by  deed  or 
parol.  If  the  mind  be  incapable  of  assenting,  the  law  pro- 
nounces the  contract  void.  Drunkenness  of  itself  merely, 
unless  fraud  be  practised,  will  not  avoid  a  contract ;  but  if 
the  party  be  in  such  a  state  of  intoxication  that  he  is,  for 
the  time,  deprived  of  reason,  the  contract  is  void." 

The  question  arises  and  is  discussed,  whether  the  contract 
of  a  person  non  compos  mentis  is  void  or  voidable  merely. 
We  have  a  statute  **  defining  who  are  persons  of  unsound 
mind,  and  authorizing  the  appointment  of  guardians  for 
such  persons,"  etc.,  which  says: 

"Sec.  I.  The  words,  'persons  of  unsound  mind/  as  used 
in  this  act  or  in  any  other  statute  of  this  State,  shall  be 
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taken  to  mean  any  idiot,  non  compos^  lunatic,  monomaniac, 
or  distracted  person." 

The  statute  then  points  out  the  mode  of  proceeding  against 
any  one  alleged  to  be  *'  a  person  of  unsound  mind  and  inca- 
pable of  managing  his  own  affairs/' 

The  eleventh  section  of  such  statute  provides,  that "  every 
contract,  sale  or  conveyance  of  any  person,  while  a  person 
of  unsound  mind  shall  be  void."     2  G.  &  H.  573. 

If  the  above  section  is  applicable  to  the  present  case,  it 
must  be  decisive  of  the  case,  as  it  declares  all  contracts  made 
by  ^  person  of  unsound  mind  to  be  void.  If  the  contract 
sued  upon  is  absolutely  void,  it  is  incapable  of  ratification. 
But  it  has  been  several  ^imes  decided  that  the  above  quoted 
section  is  applicable  only  to  a  person  who  has  been  found  to 
be  non  compos  in  the  manner  prescribed  in  the  above  stat- 
ute. Crouse  v.  Holman^  19  Ind.  30;  Devin  v.  Scott^  34  Ind. 
67;    Wilder  \,  Weakley's  Estate ^  34  Ind.  181. 

The  case  under  examination  must,  therefore,  be  settled  on 
general  principles  of  law.  It  seems  to  be  well  settled  by 
the  above  cases,  and  the  numerous  cases  therein  cited,  that 
the  contract  of  a  person  who  has  been  judicially  pronounced 
to  be  a  non  compos  mentis  is  void.  This  proceeds  on  the 
ground  that  the  inquisition  and  appointment  of  a  guardian 
is  conclusive  evidence  that  such  person  is  incapable  of  con- 
tracting, and  is  notice  to  all  the  world.  But  where  a  person 
has  not  been  adjudged  to  be  of  unsound  mind,  and  is  appar- 
ently of  sound  mind,  his  contracts  are  voidable  merely,  and, 
as  a  sequence,  are  capable  of  ratification  or  disaffirmance 
when  reason  has  been  restored. 

Story  says :  "  The  ground  upon  which  courts  of  equity 
now  interfere,  to  set  aside  the  contracts  and  other  acts,  how- 
ever solemn,  of  persons  who  are  idiots,  lunatics,  and  other- 
wise non  compotes  mentis^  is  fraud.  Such  persons  being  inca- 
pable in  point  of  capacity  to  enter  into  any  valid  contract, 
or  do  any  valid  act,  every  person  dealing  with  them,  knowing 
fhetr  incapacity,  is  deemed  to  perpetrate  a  meditated  fraud 
upon  them  and  their  rights.     *    *    *    But  courts  of  equity 
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deal  with  the  subject  upon  the  most  enlightened  principles, 
and  watch  with  the  most  jealous  care  every  attempt  to  deal 
with  persons  non  compotes  mentis.  Wherever,  from  the 
nature  of  the  transaction,  there  is  not  evidence  of  entire 
good  faith  {uberrima  fidei\  or  the  contract  or  other  act 
is  not  seen  to  be  just  in  itself,  or  for  the  benefit  of  these 
persons,  courts  of  equity  will  set  it  aside,  or  make  it  subser- 
vient to  their  just  rights  and  interests.  Where,  indeed,  a 
contract  is  entered  into  with  good  faith,  and  is  for  the  benefit 
of  such  persons,  such  as  for  necessaries,  there  courts. of 
equity  will  uphold  it,  as  well  as  courts  of  law.  And  so,  if 
a  purchase  is  made  in  good  faith,  without  any  knowledge  of 
the  incapacity,  and  no  advantage  had  been  taken  of  the  party, 
courts  of  equity  will  not  interfere  to  set  aside  the  contract, 
if  injustice  will  thereby  be  done  to  the  other  side,  and  the 
parties  cannot  be  placed  in  statu  quo,  or  in  the  state  in  which 
they  were  before  the  purchase."  i  Story  Eq.  Jur.  249,  250, 
251,  sees.  227,  228. 

In  Brown  v.  Freed,  43  Ind.  253,  we  inadvertently  held  the 
deed  of  an  insane  person,  where  there  had  been  no  office 
found,  void,  when  it  should  have  been  held  voidable  merely ; 
and  on  this  point  the  opinion  is  modified.  See  Fetrow  v. 
Wiseman,  40  Ind.  148 ;  Law  v.  Long,/^i  Ind.  586,  and  author- 
ities there  cited. 

The  doctrine  of  the  case  of  Wilder  v.  Weakley's  Estate,  supra, 
has  no  application  to  the  present  case.  The  two  are  clearly  dis- 
tinguishable. In  that  case,  the  contract  was  so  far  executed 
that  the  parties  could  not  be  placed  in  statu  quo.  In  the 
present  case,  the  contract  is  purely  executory  and  should  be 
governed  by  the  general  principles  of  law  applicable  to  the 
contracts  of  persons  of  unsound  mind. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  reply. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  second  paragraph  of  the  reply,  and  for 
further  proceedings  in  accordance  with  this  opinion. 
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CaxmAcr. — Contradicting  Written  Contract  by  Parol. — Set- Off,— To  an  action 
for  foreclosure  and  judgment  by  an  administrator,  on  a  mortgage  and  note 
executed  to  his  intestate,  the  defendant  answered,  that  he  was  a  bishop  of  the 
Roman  Catholic  Church,  and  according  to  the  canons  of  said  church  the  real 
estate  of  each  congregation  of  his  diocese  was  deeded  to  him  to  hold  in  trust 
for  such  congregation;  the  mortgage  was  on  real  estate  purchased  bjr  one  of 
his  congregations,  and  it  and  the  note  were  given  by  him  for  money  lent  by 
the  intestate  to  such  congregation,  with  the  agreement  and  understanding 
between  the  mortgagee  and  the  defendant  that  said  congregation,  and  not  tho 
defendant,  was  to  repay  said  loan.  The  answer  further  alleged,  that  the  plain- 
tiff's intestate,  before  and  at  and  after  the  execution  of  the  note  and  mortgage, 
was  the  priest  of  said  congregation,  and  that  as  such  he  collected  from  the 
members  thereof  one  thousand  three  hundred  dollars  to  pay  the  debts  of 
the  congregation,  including  the  debt  sued  on,  and  for  other  purposes,  no  part 
of  which  he  had  paid  to  the  congregation,  or  to  the  defendant  as  its  trustee  ; 
which  sum  the  defendant  offered  to  set  off  against  the  plaintiff's  demand. 

Ifeid,  that  the  verbal  understanding  between  the  mortgagee  and  the  defendant 
could  not  be  set  up  against  the  written  contract ;  and  that  as  a  set-off  the 
answer  was  defective  for  failing  to  state  how  much  of  the  one  thousand  three 
hundred  dollars  was  applicable  to  the  debt  in  suit,  or  how  much  of  it  was 
required  for  the  other  debts  and  "  other  purposes." 

Practice. —  Waiver  of  Reply. — ^Where  a  defendant  proceeds  to  trial  without  a 
reply  to  his  answer,  and  without  any  objection  on  that  account,  the  reply  is 
deemed  to  be  waived,  and  the  answer  is  regarded  as  controverted  without  a 
reply. 

From  the  Cass  Common  Pleas. 

N.  O.  Ross,  Rufus  Magee,  and  J.  B.  Black,  for  appellants,. 
W,  Z.  Stuart,  S,  T.  McConneU,  and  M.  Winfield,  for  appellee. 

Downey,  J. — ^When  this  case  was  here  before  (39  Ind.  591)^ 
the  appeal  was  dismissed  for  want  of  proper  parties.  The 
heirs  at  law  of  Bishop  Luers,  and  also  his  successor  in  the 
office  of  bishop,  are  now  made  parties. 

As  will  be  seen  by  reference  to  the  report  of  the  case 
when  here  before,  the  action  was  to  foreclose  a  mortgage 
executed  by  Bishop  Luers  to  the  appellee's  intestate,  Bernard 
Joseph  Force.    The  defendant  answered : 

1.  A  general  denial. 

2.  Payment 
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3.  Set-off,  setting  out  the  facts  particularly. 

4,  Set-off  in  a  more  general  form. 

A  demurrer  to  the  third  paragraph,  alleging  that  it  did 
not  state  facts  sufHcicnt  to  constitute  a  defence  to  the  action^ 
filed  by  the  plaintiff,  was  sustained.  There  was  a  trial  by 
the  court  and  a  finding  for  the  plaintiff,  and.  a  new  trial  hav- 
ing been  moved  for  by  the  defendant  and  refused,  there  was 
final  judgment  for  the  plaintiff. 

The  errors  properly  assigned  are,  first,  the  sustaining  of 
the  demurrer  to  the  third  paragraph  of  the  answer ;  second^ 
trying  the  cause  without  a  reply  to  the  fourth  paragraph  of 
the  answer ;  and,  third,  overruling  the  defendant's  motion  for 
a  new  trial. 

It  is  alleged,  in  the  third  paragraph  of  the  answer,  that  on 
the  1st  day  of  October,  1867,  and  for  along  time  prior 
thereto,  there  was  and  yet  is  an  unincorporated  congregation 
of  persons,  associated  together  by  the  name  of  the  *'  Catholic 
Church  of  St.  Vincent  de  Paul,**  in  the  city  of  Logansport, 
State  of  Indiana,  for  the  purpose  of  maintaining  and  propa- 
gating the  Christian  religion,  according  to  the  tenets,  the 
ordinances,  and  canons  of  the  Roman  Catholic  Church ;  that 
under  the  canons  of  said  church,  the  property  of  each  congre- 
gation is  vested  in,  and  the  title  held  by,  the  bishop  of  the 
diocese  to  which  each  congregation  belongs ;  that  the  con- 
gregation of  the  Catholic  Church  of  St.  Vincent  de  Paul 
belongs  to  the  diocese  of  which  the  defendant,  John  Henry 
Luers,  is  bishop  ;  that  the  real  estate  set  out  in  the  mortgage 
mentioned  in  the  complaint  of  the  plaintiff  is  the  property 
of  the  said  Catholic  Church  of  St.  Vincent  de  Paul,  purchased 
with  the  means  above  contributed  by  said  congregation  for 
that  purpose,  and  the  title  of  which  was  taken  in  the  name 
of  this  defendant,  who  held  the  same  in  trust  for  said  con- 
gregation ;  that  the  money  for  which  said  note  was  given 
was  money  loaned  by  said  Bernard  Joseph  Force,  in  his  life- 
time, to  said  congregation,  to  assist  in  the  purchase  of  the 
said  lots  described  in  the  mortgage  set  out  in  the  complaint 
of  plaintiff,  and  upon  which  has  since  been  erected  their 
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church  and  other  buildings  belonging  to  said  congregation ; 
and  as  the  title  of  said  real  estate  was  in  the  name  of  this 
defendant,  the  note  and  mortgage  were  given  by  him,  said 
Lucrsy  as  the  trustee  of  said  congregation,  with  the  agree- 
ment and  understanding  between  said  congregation,  said 
Force,  and  said  Luers,  that  said  congregation  was  to  pay 
said  Force  said  sum  of  money,  with  all  the  interest  thereon^ 
and  not  said  Luers ;  of  all  of  which  facts  said  Force,  at  the 
time  of  lending  said  money  and  the  execution  of  said  note 
and  mortgage,  had  full  notice,  and  to  all  of  which  he  agreed 
and  consented.  And  the  defendant  further  saith,  that  at  the 
time  of  making  said  note  and  mortgage,  and  for  five  years 
prior  thereto,  and  from  that  time  until  the  day  of  his  death, 
to  wit,  on  the  loth  day  of  June,  1868,  he  was  the  priest, 
and  as  such  priest  collected  a  large  sum  of  money,  to  wit, 
the  sum  of  thirteen  hundred  dollars,  of  and  from  the  mem* 
bers  of  said  congregation,  for  the  purpose  of  paying  the 
debts  of  said  congregation,  including  the  debt  sued  on,  and 
other  purposes,  which  sum  he  had  in  his  hands  at  the  time 
of  his  death,  and  which  has  never  been  paid  over  or  accounted 
for  to  said  congregation,  nor  to  this  defendant  as  such  trus- 
tee, and  that  this  defendant  as  trustee  of  such  congregation 
is  entitled  to  the  same ;  which  sum  he  offers  to  setoff  against 
the  amount  due  upon  said  note  and  mortgage,  and  asks 
judgment  in  the  sum  of  four  hundred  dollars,  the  residue 
thereof. 

So  much  of  this  answer  as  sets  up  a  contemporaneous 
parol  agreement,  different  from  the  terms  of  the  note  and 
mortgage,  is  clearly  inadmissible.  We  cannot  see,  however, 
why,  if  Bernard  Joseph  Force  received  money  from  the  con- 
gregation, which  by  agreement  was  to  bfe  a  payment  upon 
the  note  and  mortgage,  it  might  not  be  good  as  a  defence  to 
the  action  to  that  extent.  The  paragraph  fails  to  show,  how- 
ever, what  part  of  the  money  paid  was  to  be  applied  to  the 
note  in  this  case.  It  alleges  that  Force  collected  from  the 
congregation  thirteen  hundred  dollars  for  the  purpose  of 
paying  the  debts  of  the  congregation,  including  the  debt 
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sued  on,  and  other  purposes,  which  sum  he  had  in  his  hands 
at  the  time  of  his  death.  What  part  of  that  amount  was 
applicable  to  this  debt  is  not  alleged,  nor  is  the  amount  of 
the  other  debts  stated,  or  the  amount  named  which  was  to 
go  to  the  **  other  purposes."  The  answer  is  too  indefinite  to 
justify  us  in  holding  it  good  as  a  bar  to  the  action. 

The  second  alleged  error  is  not  material.  It  has  often 
be^n  held  by  this  court,  that  when  parties  proceed  to  trial 
without  a  reply  to  an  answer,  and  without  any  objection 
on  that  account,  the  reply  is  waived,  and  the  answer 
regarded  as  having  been  controverted  without  a  reply. 
McAlister  v.  Howell^  42  Ind.  15;  Ferguson  v.  Wagner ^  41 
Ind.  450 ;  Fetrow  v.  Wisemany^o  Ind.  148 ;  Pattison  v.  Vauglian, 
40  Ind.  253.  The  same  has  been  held  with  reference  to  a 
failure  to  answer  a  paragraph  of  the  complaint.  Taylor  v» 
Shorty  40  Ind.  506.  Many  other  cases  could  be  cited,  but  it 
is  unnecessary. 

We  do  not  see  that  any  of  the  reasons  for  a  new  trial  were 
well  founded.  The  first  and  second  relate  to  the  sufficiency 
of  the  evidence,  which  is  not  in  the  record.  The  third  is 
the  trying  of  the  cause  without  a  reply  to  the  fourth  para- 
graph of  the  answer,  of  which  we  have  already  spoken,  and 
the  fourth  has  reference  to  the  sustaining  of  the  demurrer 
to  the  third  paragraph  of  the  answer,  which,  if  the  ruling 
was  erroneous,  was  no  ground  for  a  new  trial.  Reeves  v. 
Plough^  41  Ind.  204 ;  The  Columbus ^  etc^  R.  W.  Co,  v.  Powell, 
40  Ind.  37.  There  are  many  more  cases  to  this  effect,  but 
they  need  not  be  cited. 

The  judgment  is  affirmed,  with  three  per  cent,  damages 
and  costs. 
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Stinehouse  V.  The  State.  47    n 

Criminal  Law. — Indictmeni, — Seduction. — An  indictment  for  seduction,  charg- 
ing that  the  seduction  was  <'by  means  of  a  promise  of  marriage/'  instead  of 
using  the  words  of  the  statute,  "  under  a  promise,"  etc.,  is  good. 

Same. — Evidence, — Cross-Examinaiion,^^n.  the  trial  of  a  defendant  on  an 
indictment  for  seduction  under  a  promise  of  marriage,  witnesses  who  have 
testified,  on  behalf  of  the  prosecution,  that  the  defendant  kept  company  with 
the  female  alleged  to  have  been  seduced,  and  that  they  walked  and  rode 
together  a  few  times,  may  be  cross-examined  by  the  defendant  for  the  pur* 
pose  of  proving  that  at  the  same  time  other  men  kept  company  with  her  in 
like  manner. 

From  the  Clinton  Circuit  Court. 

R.  P.  Davidson,  %  C.  Davidson^  and  W.  H.  Thompson^  for 
appellant. 

y.  C.  Denny,  Attorney  General,  for  the  State. 

OsBORN,  J. — ^The  appellant  was  indicted  for  seduction. 
He  moved  the  court  to  quash  the  indictment,  which  motion 
was  overruled.  He  then  pleaded  not  guilty,  and  the  case 
was  tried  by  a  jury,  who  returned  a  verdict  of  guilty,  and 
fixing  the  punishment,  and,  over  a  motion  for  a  new  trial, 
judgment  was  pronounced  against  him  on  the  verdict. 
Proper  exceptions  were  taken  to  the  several  rulings  of  the 
court.  The  errors  assigned  bring  before  us  the  correctness 
of  these  rulings. 

It  is  claimed  that  the  indictment  should  have  been 
quashed  because  it  alleged  that  the  seduction  was  '*by 
means  of  a  promise  of  marriage,"  instead  of  using  the 
words  of  the  statute,  "  under  a  promise,'*  etc.  We  do  not 
think  there  is  any  substantial  difference  in  the  meaning  of 
the  two  expressions.  The  motion  to  quash  was  correctly 
overruled. 

On  the  trial,  the  girl  alleged  to  have  been  seduced  testified 

to  the  seduction  under  promise  of  marriage.     Her  father 

and  mother  were  then  sworn  as  witnesses,  and,  among  other 

things,  testified  that  the  appellant  boarded  with  them  a  short 
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time,  and  that  he  "  kept  company  '*  witlithe  girl,  and  that  they 
walked  and  rode  out  together  a  few  times.  The  appellant 
ofiered  to  prove  by  their  cross-examination,  that  while  he 
was  boarding  with  them,  and  at  the  time  when  he  was  keep- 
ing company  with  the  girl,  as  they  had  testified  in  chief, 
other  men  were  boarding  there,  who  also  kept  company 
with  her  in  hke  manner,  which  the  court  refused,  and  the 
evidence  was  excluded  on  the  ground  that  it  was  not  cross- 
examination. 

The  facts  offered  to  be  proved  were  connectdd  with  the 
matters  stated  in  the  direct  examination  of  the  witnesses. 
While  a  party  cannot  introduce  his  own  case  to  the  jury  by 
a  cross-examination  of  the  witnesses  of  his  adversary,  he 
may  cross-examine  a  witness  as  to  facts  and  circumstances 
connected  with  the  matters  stated  in  his  direct  examination. 
I  Greenl.  Ev.,  sec.  445  ;  Hartness  v.  Boyd^  5  Wend.  563. 
The  facts  stated  by  the  witnesses  in  their  direct  examination 
were  introduced  to  corroborate  the  testimony  of  the  girl  and 
as  tending  to  show  that  a  promise  of  marriage  had  been 
made  by  the  appellant.  The  object  of  the  cross-examina- 
tion was  to  overthrow  or  weaken  the  effect  of  the  evidence. 
For  that  purpose  it  was  proper,  and  the  court  erred  in  refusing 
to  allow  it.  We  cannot  tell  how  much  weight  it  would  have 
had  with  the  jury,  but  we  can  see  that  it  might  have  had 
some,  and  as  we  understand  the  evidence,  after  a  pretty 
careful  examination  of  it,  very  little  would  have  satisfied 
the  jury  that  the  appellant  was  entitled  to  an  acquittal. 
Indeed,  we  are  very  strongly  inclined  to  think  that  the  verdict 
is  not  sustained  by  the  evidence.  But  as  the  judgment  must 
be  reversed  for  the  reasons  already  stated,  it  will  be  unnec- 
essary to  extend  this  opinion  by  a  review  of  the  evidence. 

The  judgment  of  the  said  Clinton  Circuit  Court  is  reversed. 
The  cause  is  remanded,  with  instructions  to  that  court  to 
grant  a  new  trial,  and  for  further  proceedings  in  accordance 
with  this  opinion ;  and  the  clerk  is  directed  to  certify  to  the 
warden  of  the  state  prison  north  to  return  the  prisoner  to 
the  jail  of  Clinton  county. 
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The  Excelsior  Draining  Company  v.  Brown. 

:1f*RAcnCE. — yoint  Demumrj'-'K  joint  demurrer  to  several  paragraphs  of  an 
answer  should  be  oyerruled,  if  any  one  of  the  paragraphs  is  good* 

Pleading. — Denial  of  Existence  of  Corporation, — To  an  action,  brought  in 
what  purports  to  be  the  name  of  a  ditching  corporation,  to  collect  an  assess- 
ment of  benefits,  an  answer  properly  verified,  that  at  and  before  the  commence* 
ment  of  the  suit  there  was  no  such  corporation,  is  a  good  answer  in  bar. 

OSSTS. — ^Where  a  demurrer  is  grroneously  sustained  to  a  complaint,  and  the  cause 
is  reversed  on  account  of  such  error,  and  finally  disposed  of  by  a  judgment  for 
the  defendant,  the  costs  made  before  the  demurrer  was  sustained  should  be 
taxed  to  the  plaintiff. 

From  the  Cass  Circuit  Court. 

H.  C.  Thornton^  for  appellant 
D.  C.  3^tice,  for  appellee. 

Pettit,  J. — ^The  appellant  brought  this  suit  against  the 
appellee,  to  recover  an  assessment  of  benefits  on  lands  by  the 
construction  of  the  ditch.  This  case  has  been  here  before^ 
38  Ind.  384,  to  which  we  refer  for  a  full  statement  of  the 
cause  as  it  then  stood.  The  court  below  had  sustained  a 
demurrer  to  the  complaint.  This  court  held  that  ruling  erro- 
neous, and  reversed  the  judgment.  When  the  case  went 
back  for  further  proceedings,  the  defendant  answered  in  seven 
paragraphs ;  to  the  first,  third,  fourth,  fifth,  sixth,  and  seventh, 
the  plaintiff  demurred  jointly  for  want  of  sufficient  facts. 
Subsequently  the  defendant  withdrew  the  sixth  and  seventh 
paragraphs  of  the  answer,  and  the  demurrer  was  overruled  to 
the  first,  third,  fourth,  and  fifth  paragraphs,  excepted  to,  and 
this  ruling  is  assigned  for  error.  The  demurrer  being  a 
joint  one  to  the  first,  third,  fourth,  and  fifth  paragraphs  of 
the  answer,  if  any  one  of  the  paragraphs  was  good,  the 
demurrer  was  properly  overruled,  and  we  need  not  inquire 
as  to  the  sufficiency  of  the  other  paragraphs  of  the  answer. 
The  first  paragraph  of  the  answer  was  in  these  words : 

"  For  answer  to  plaintiff's  complaint,  the  defendant  says 
that  at  and  before  the  time  of  the  institution  of  this  suit^ 
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tiiere  was  no  such  corporation  as  the  Excelsior  Draining; 
Company  organized  under  the  laws  of  the  State  of  Indiana.'^ 

This  was  properly  sworn  to  and  verified  by  the  oath  of  the 
defendant^  and  was  a  clear  and  full  answer  of  nul  tiel  corpo^ 
ration^  and  was  a  bar  to  the  action,  if  true. 

It  follows  that  there  was  no  error  in  overruling  the  demur- 
rer to  the  answer. 

The  counsel  for  the  appellant,  in  his  brief,  confines  hi& 
argument  to  the  supposed  insufficiency  of  the  third  para- 
graph of  the  answer,  which  may  be  termed  a  special  answer 
of  nid  tiel  corporation.  We  need  not  consider  the  sufficienc3r 
of  this  paragraph,  for  the  reasons  above  given.  The  plain- 
tiff refusing  to  reply  to  the  paragraphs  of  the  answer  to  which 
the  demurrer  had  been  overruled,  a  judgment  was  rendered 
for  the  defendant  for  costs  since  the  reversal  of  the  judgment 
by  the  Supreme  Court,  and  for  the  plaintiff  for  all  costs 
against  the  defendant  up  to  the  time  of  sustaining  the  demur* 
rer  to  the  complaint.  The  judgment  for  costs  against  the 
defendant  was  properly  excepted  to,  and  is  assigned  as  a 
cross  error. 

The  judgment  for  costs  against  the  defendant  up  to  the 
sustaining  of  the  demurrer  to  the  complaint  was  error.  The 
defendant  was  liable  for  the  costs  in  the  court  below,  on  the 
reversal  of  the  case  here,  back  to  the  commission  of  the 
error  for  which  the  cause  was  reversed,  and  not  for  costs 
made  before  that  time. 

The  judgment  against  the  appellant  is  affirmed,  and  the 
judgment  against  the  appellee,  for  costs  accrued  before  the 
sustaining  of  the  demurrer  to  the  complaint,  is  reversed,  with 
instructions  to  order  the  costs  made  before  the  sustaining  of 
the  demurrer  to  the  complaint  to  be  taxed  to  the  appellant ; 
all  of  which  is  done  at  tiie  costs  of  the  appellant 
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Bill  of  Exchange.— F^^nir^  of  Demand  and  Notuef'-^SNhetei}a!^r6i^cftus&  of 
a  billy  by  writing  on  the  back  of  the  bill,  waived  demand  of  payment  and 
notice  and  protest  without  any  qualification  or  liznitation,  the  indorsers  could  nol 
show  a  parol  agreement  between  the  indorsers  and  holder,  made  at  the  same 
time  the  waiver  was  signed,  that  the  waiver  should  only  extend  for  a  certain  time» 

iSame. — Extension  of  Time  by  Holder  and  Acceptor.'-'Burthen  of  Proof f^ 
Where  an  accommodation  indorser  of  a  bill  answers  that  the  holder  and 
acceptor,  by  an  agreement,  for  a  valuable  consideration^  extended  the  time  of 
payment  of  the  bill  without  the  consent  or  knowledge  of  the  indorser,  and  a 
reply  in  denial  is  filed,  if  the  defendant  prove  the  extension  of  time  by  the 
agreement  of  the  holder  and  acceptor,  the  burthen  of  proof  then  shifts  upon 
fhe  plaintiff  to  show  that  the  defendant  had  knowledge  of  and  consented  to 
said  extension. 

From  the  Ohio  Common  Pleas. 

W.  S.  Holman,  R  Adkinsan,  O.  B.  Liddell,  and  7.  Schwarii^ 
-for  appellant. 

y.  D.  Haynes  and  J.  K.  Thompsotty  for  appellee. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellee  against 
Hayes,  the  appellant,  Levin  B.  Lewis,and  the  Lawrenceburgh 
Woolen  Manufacturing  Company,  upon  the  following  bill 
of  exchange  and  the  indorsements  thereon,  the  plaintiff's 
testator  having  been  at  the  time  of  his  death  the  indorsee 
.and  holder  thereof,  viz. : 

"  Lawrenceburgh,  Ind.,  February  22d,  1869. 

''The  drawers  and  indorsers  dispense  with  notice  of  non- 
acceptance  and  non-payment  of  this  bill  and  protest  to  be 
evidence  of  presentment. 

**  One  year  after  date  pay  to  the  order  of  myself  at  the  First 
National  Bank,  Lawrenceburgh,  forty-five  hundred  dollar^ 
Talue  received,  without  relief  from  valuation  or  appraisement 
laws,  and  charge  to  account  of-— yours, 

"  L.  B.  Lewis,  President 
•^To  Lawrenceburgh  Woolen  Manufacturing  Company." 

Endorsed  on  the  fece,  "  E.  D.  Moore,  Treasurer." 

Endorsed  on  the  back  as  follows,  to  wit 

*'  L.  B.  Lewis,  Pres't 
''E.  G.  Hayes. 
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"  We,  L.  B.  Lewis  and  E.  G.  Hayes,  hereby  waive  demand' 
of  payment  and  notice  and  protest  on  the  within  bill. 

"L.  B.  Lewis. 
"  E.  G.  Hayes/' 

The  bill  was  not  paid  by  the  acceptor,  the  company,  and 
the  suit  was  against  it  as  acceptor,  and  against  Lewis  as 
drawer  and  indorser,  and  against  Hayes  as  indorser.  On 
account  of  proceedings  in  bankruptcy,  the  action  was  sus* 
pended  as  to  the  company  and  Lewis,  but  proceeded  to 
final  judgment  as  against  Hayes. 

Hayes  answered,  amongst  other  things,  as  follows : 

*'  That  he  admits  the  making  of  said  bill  of  exchange  in 
complaint  mentioned,  and  that  he  indorsed  the  same,  and 
that  he  and  said  Levin  B.  Lewis,  on  the  said  25th  day  of  Feb- 
ruary, 1870,  waived  demand  of  payment  of  said  bill  and 
notice  of  protest  of  the  same;  but  he  says  that  at  the  time 
said  defendant  and  said  Lewis  signed  said  waiver  of  protest 
the  said  Enoch  Blasdel,  then  being  in  life,  agreed  that  the 
time  of  such  waiver  should  extend  for  the  time  of  sixty-eight 
days,  and  no  longer,  and  that  he  would  extend  the  day  of 
payment  of  said  bill  for  the  time  of  sixty-eight  days,  and  then 
and  there  gave  to  the  said  woolen  manufacturing  company 
his  receipt  in  writing,  which  reads  as  follows,  to  wit : 

*'  *  Received  of  Lawrenceburgh  Woolen  Mill  Co.  interest  on 
two  bills  I  hold  on  them,  for  sixty-eight  days  from  the  25th 
of  February,  1870,  that  is  to  say,  the  interest  is  paid  on  said 
bills  to  May  4th,  1870. 

"  *  February  25th,  1870.    (Signed.)      Enoch  Bi-asdel." 

"  And  he  avers  that  said  bills  referred  to  in  said  receipt 
mean  the  bill  in  said  complaint  mentioned  and  another  bill 
(held)  by  said  Enoch  Blasdell  on  said  woolen  manufacturing 
^company,  which  was  indorsed  by  other  parties  than  the  said 
defendant ;  and  said  defendant  further  avers  that  at  the  expi- 
ration of  said  sixty-eight  days  the  said  Enoch  Blasdell  failed 
and  omitted  to  cause  said  bill  to  be  protested  for  non-pay- 
ment, and  also  to  give  any  notice  to  the  said  defendant  of 
the  non-payment  of  said  bill." 
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A  demurrer  for  want  of  sufficient  facts  was  filed  to  this 
paragraph  of  answer^  and  sustained.  This  ruling  is  assigned 
for  error.  The  ruling  in  our  opinion  was  clearly  right.  The 
appellant  and  said  Lewis  indorsed  on  the  bill  a  waiver  ''  of 
demand  of  payment  and  notice  and  protest  on  the  within 
biU." 

The  alleged  agreement  of  Blasdel  that  the  waiver  should 
only  extend  for  the  period  of  sixty-eight  days  contradicts  the 
written  agreement  of  the  appellant  and  Lewis  indorsed  on 
the  bill.  The  waiver  endorsed  on  the  bill  is  absolute,  unlim- 
ited^ and  unqualiiied. 

We  proceed  to  the  other  question  in  the  cause.  The 
appellant  pleaded,  secondly,  in  substance,  that  he  was  an 
accommodation  indorser  for  the  woolen  manufacturing  com- 
pany upon  the  bill,  and  indorsed  the  same  as  the  surety  of 
the  company;  that  on  the  4th  of  May,  1870,  the  said  Enoch 
Slasdel,  then  being  in  life,  agreed  with  the  manufacturing 
company  to  extend  the  time  of  payment  of  the  bill  for  one 
year  from  that  time,  in  consideration  that  the  company  would 
pay  in  advance  ten  per  cent  (interest)  thereon  for  the  time 
of  one  year,  to  wit,  the  sum  of  four  hundred  and  three  dol- 
lars and  thirty-three  cents,  five  hundred  dollars  having  been 
previously  paid  by  the  company  on  the  bill,  leaving  a  residue 
unpaid  thereon  at  that  date  of  only  four  thousand  dollars ; 
and  the  decedent  then  and  there  executed  to  the  company 
his  receipt  for  said  interest,  a  copy  of  which  is  set  out;  that 
the  time  for  payment  was  extended,  and  said  agreement  for 
that  purpose  was  made  without  the  consent  or  agreement  of 
the  defendant 

Reply,  first,  in  denial,  and,  secondly,  to  the  second  para- 
graph of  the  answer,  admitting  that  the  time  was  extended 
and  given  as  alleged,  but  den3dng  that  it  was  done  without 
the  knowledge  and  consent  of  the  defendant. 

On  the  trial  and  at  the  proper  time,  the  appellant  asked 
charges  to  the  effect  that  if  he  had  proved  the  ejttension  of 
time  by  the  agreement  of  the  holder  and  the  acceptor  of  the 
bill,  as  alleged  in  the  second  paragraph  of  his  answer,  the 


34  SUPREME  COURT  OF  INDIANA. 


Hayes  v»  Fitch,  Adm'r. 


burthen  of  proof  lay  upon  the  plaintiff  to  show  that  the 
defendant  had  knowledge  of  and  consented  to  such  exten- 
sion. These  charges  were  refused,  and  exception  was 
taken. 

As  a  question  of  pleading,  there  is,  perhaps,  no  doubt  that 
it  was  necessary  for  the  defendant  to  allege  that  the  agree- 
ment for  an  extension  of  time  was  made  without  his  consent. 
And  this  pleading  being  denied,  the  burthen  of  this  issue 
rested  upon  the  defendant.  It  did  so  because  he  was  bound 
to  prove  the  agreement  for  the  extension  of  time.  But  hav- 
ing proved  the  agreement  for  the  extension  of  time,  we  think 
the  onus  probandi  changed,  and  that  the  burden  of  proving 
that  the  defendant  consented  to  the  extension  rested  upon 
the  plaintiff.  When  the  defendant  made  proof  of  the  agree- 
ment for  extension  of  time,  he  made  out  prima  facte  a 
defence,  ind  the  burden  then  rested  upon  the  plaintiff  to 
avoid  it  by  showing  the  defendant's  consent  to  the  exten- 
sion. 

In  the  case  of  Meikel  v.  The  State  Savings  Institution^  etc, 
36  Ind.  355-59,  it  was  said:  "This  making  out  d^  prima  facie 
case  by  the  evidence,  and  thus  casting  the  burden  of  meet- 
ing it  on  the  other  side,  occurs  in  every  day  practice." 

In  Stark.  Ev.,  Sharswood's  ed.,  side  p.  587,  note  i,  it  is 
said :  "  If  the  defendant  would  show  matter  in  avoidance, 
after  a  prima  facie  case  has  been  made  out  by  the  plaintifl^ 
the  burden  of  proof  shifts  upon  him." 

So  we  think  that  where  a  defendant  has  made  out  a  prima 
facie  defence,  if  the  plaintiff  would  show  matter  in  avoid- 
ance, the  burden  shifts  upon  him.  The  case  in  judgment 
can  not  be  distinguished  in  principle  from  that  of  Sayres  v. 
Linkhart,  25  Ind.  145.  There  it  was  held  that  in  an  action 
by  an  assignee  of  a  note  against  the  maker,  the  defendant, 
in  pleading  a  set-off  against  the  payee  of  the  assigned  note, 
must  aver  that  he  acquired  the  set-off  before  notice  of  the 
assignment ;  but  that  in  proof  the  burden  of  showing  notice 
to  the  defendant  of  the  assignment  rested  on  the  plaintiff 

The  rule  is  by  no  means  universal,  that  a  party  is  bound 
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to  prove  all  that  he  is  bound  to  allege  in  order  to  make  his 
pleading  good.  To  illustrate  by  a  case  of  perhaps  the  most 
common  occurrence,  we  may  instance  prosecutions  for  retail- 
ing liquor,  in  which  it  must  be  alleged,  but  need  not  be 
proved,  that  the  defendant  had  no  license.  Proof  of  license 
must  come  from  the  defendant. 

We  are  of  opinion,  therefore,  that  the  charges  asked  should 
have  been  given. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded  for  a  new  trial. 


The  Indianapolis,  Peru,  and  Chicago  Railroad  Company 

V.  Ross. 

Railroad. — Right  of  Way 4 — Streeti — The  constant  and  exclusive  use  by  a  rail- 
road company  of  part  of  a  street  of  a  town,  as  and  for  a  right  of  way,  cannol 
in  any  time  ripen  into  an  absolute  ownership  of  such  part. 

Same. — Street  Improvement, — ^Where  a  railroad  company  occupied  and  used  one 
side  of  a  street  of  a  town  as  and  for  a  right  of  way,  and  owned  real  estate  con- 
tiguous to  said  side,  said  real  estate  was  liable  to  assessment  for  the  improre- 
ment  of  said  street. 

Street  Improvement. — Petitioners  for.  How  Counted. — ^By  the  act  of  April 
27th,  1869  (3  Ind.^Stat.  128,  sees.  8,  9,  and  10),  which  provides  that  "  when- 
ever a  majority  of  all  the  resident  owners  of  any  lots  or  parcels  of  land  on  any 
street  or  alley  not  less  than  one  square,  to  be  estintated  by  numbers,  or  by 
measuring  the  front  lines  of  such  lots  or  parcels  of  land  bordering  thereon, 
shall  petition,"  etc.,  two  modes  of  counting  the  petitioners  are  provided ;  one 
•  by  ascertaining  the  number  of  petitioners  simply,  the  other  by  measuring  the 
ixoOiX  lines  of  the  lots  or  parcels  of  land  bordering  on  the  part  of  the  street  to 
be  improved,  and  thus  ascertaining  whether  or  not  the  petitioners  represent  a 
majority  of  the  front  feet. 

From  the  Hamilton  Circuit  Court 

D,  Moss,  for  appellant. 
F.  M,  Trissal,  for  appellee. 

Downey,  J. — ^This  ivas  an  action  by  the  appellee  against 
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the  appellant,  to  recover  an  assessment  for  street  improve- 
ment, made  by  the  appellee  as  a  contractor  under  the  direc- 
tion of  the  authorities  of  the  town  of  Noblesville.  The 
assessment  was  made  and  the  action  brought  under  the  act 
of  April  27th,  1869,  3  Ind.  Stat.  128,  sees.  8,  9,  and  10.  The 
complaint  alleges  that  the  defendant  is  the  owner  of  certain 
lots  and  parcels  of  land  bordering  on  Polk  street,  the  street 
improved,  a  particular  description  of  which  is  given ;  the 
presentation  to  the  board  of  trustees  of  the  town  of  a  petition 
signed  by  a  majority  of  the  resident  owners  of  lots  and  par- 
cels of  land  bordering  on  said  street,  asking  for  the 'improve- 
ment, etc.;  the  making  of  the  order  for  the  improvement  by 
the  trustees ;  the  giving  of  notice ;  the  making  of  the  con- 
tract by  the  town  with  the  plaintiff  at  sixty-five  cents  per 
lineal  foot;  the  completion  of  the  improvement  according  to 
the  contract ;  the  making  of  the  estimate ;  and  that  a  quorum 
of  the  members  of  the  board  was  present  at  each  meeting  of 
the  board  of  trustees.  It  is  also  alleged  that  the  lots  and 
parcels  of  land  owned  by  the  defendant,  before  described, 
are  on  the  west  side  of  said  street ;  and  the  estimated  cost  of 
the  work  assessed  against  said  lots  and  parcels  of  land  is 
the  sum  of  six  hundred  and  forty-four  dollars  and  eighty 
cents  for  the  nineteen  hundred  and  eight}^four  and  a  half 
feet,  at  thirty-two  and  a  half  cents  per  lineal  foot,  or  one- 
half  the  contract  price  for  said  improvement ;  that  said  sum 
is  now  due  to  the  plsintiff,  etc.;  wherefore,  etc.  Copies  of ^ 
the  estimate  and  of  the  contract  are  filed  with  the  com- 
plaint. 

A  demurrer  to  the  complaint  was  filed  by  the  defendant 
and  overruled  by  the  court,  but  no  question  upon  this  ruling 
is  presented. 

Four  paragraphs  of  answer  were  filed.  The  second  and 
third  were  stricken  out,  on  motion  of  the  plaintiff.  The  first 
paragraph  is  the  general  denial.  The  fourth  alleges,  that  on 
the  east  side  of  said  street,  the  said  plaintiff,  in  pursuance  of 
his  contract,  constructed  a  sidewalk  the  whole  length  thereof, 
the  expense  of  constructing  the  same  being  full  one-third 
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part  of  the  whole  cost  of  constructing  said  street  opposite 
the  lands  of  said  defendant^  and  wholly  failed  to  construct 
any  sidewalk  along  the  said  lots  and  parcels  of  land  of  said 
defendant;  wherefore,  etc. 

The  plaintiff  replied  to  the  fourth  paragraph  of  the  answer, 
admitting  that  no  sidewalks  were  constructed  along  the  lots 
and  parcels  of  land  of  the  defendant,  and  stating  that  the 
trustees  did  not  order  or  contract  with  him  for  any  such 
improvement ;  that  the  length  of  said  Polk  street,  ordered 
by  the  board  to  be  improved,  is  two  thousand  six  hundred 
and  sixty-five  feet,  and  the  width  of  the  same  is*  sixty-six 
feet;  that  the  estimate  of  the  cost  of  said  improvement 
against  the  lots  and  parcels  of  land  of  the  defendant  was 
made  according  to  the  whole  length  of  said  street  per  run? 
ning  foot,  and  the  cost  of  said  improvement  chcU^ed  to  the 
defendant  is  in  the  ratio  of  first,  (front)  line  of  lots  and  par- 
cels of  land  owned  by  the  defendant  to  the  whole  improved 
line ;  that  said  street  runs  north  and  south  through  said  town ; 
that  the  lots  and  parcels  of  land  of  the  defendant  are  contigu- 
ous to  the  west  side  of  said  Polk  street;  that  the  railroad 
track  of  the  defendant  obstructs  that  portion  of  the  west 
side  of  said  street  used  and  intended  for  a  sidewalk,  and  said 
railroad  tracks  are  immediately  east  of  and  border  on  said  lots 
and  parcels  of  land ;  that  the  cost  of  improving  said  street 
in  front  of  said  lots  and  parcels  of  ground  of  the  defendant 
was  much  greater  than  the  cost  of  improving  the  entire 
remaining  part  of  said  street  and  sidewalks,  etc. 

The  cause  was  tried  by  the  court  upon  the  following  agreed 
statement  of  facts,  viz. : 

*  I.  The  defendant  IS  the  owner  of  the  lots  and  parcels  of 
land  described  in  the  complaint ;  that  on  the  24th  day  of 
March,  1871,  at  a  regular  meeting  of  the  Board  of  Trustees 
of  the  town  of  Noblesville,  a  petition  signed  by  a  majority 
in  number  of  the  resident  owners  of  lots  and  parcels  of  land 
bordering  on  Polk  street  in  said  town  was  presented,  asking 
for  the  improvement  of  said  street  from  the  place  where 
Conner  street  crosses  the  same  to  the  south  end  of  the  same» 
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the  improvement  to  consist  of  grading  and  gravelling  the 
street  and  sidewalks ;  that  on  the  8th  day  of  June,  1871,  it 
was  ordered  by  said  board  of  trustees  that  said  street  be 
improved  as  follows :  To  be  graded  according  to  stakes  set 
by  a  civil  engineer ;  the  sidewalks  on  the  east  side  thereof 
to  be  graded  ten  feet  wide  and  six  inches  deep ;  the  sidewalk 
on  the  west  side  in  the  same  manner  so  far  sooth  as  the 
depot  of  the  defendant;  no  sidewalk  on  the  west  side  of  said 
street  south  of  said  depot  to  be  graded,  but  the  street  to  be 
gravelled  from  gutter  to  gutter  with  gravel,  twelve  inches 
deep  in  the  center,  with  the  proper  slope ;  that  notice  was 
duly  given  by  the  clerk  of  the  board  of  trustees  of  said  town, 
that  contracts  for  the  performance  of  said  work  would  be 
awarded  to  the  lowest  and  best  bidder ;  and  on  the  26th  day 
of  June,  187 1,  in  pursuance  of  said  notice  so  g^ven,  the  con- 
tract for  said  improvement  was  awarded  to  the  platntiflf  at  a 
cost  of  sixty-five  cents  per  lineal  foot,  he  being  the  best  bid- 
der therefor,  and  an  agreement  in  writing  for  the  improve- 
ment was  then  entered  into;  that  the  improvement  was 
entirely  completed  and  accepted  by  said  board  on  the  ist 
day  of  December,  1871,  and  an  estimate  of  the  work  per- 
formed made,  in  which  the  cost  of  the  improvement  was 
estimated  according  to  the  whole  length  of  said  street 
improved  per  running  foot,  and  the  liability  of  the  defendant 
estimated  according  to  the  proportion  of  the  cost  of  the 
improvement  in  the  ratio  of  the  first  line  of  lots  and  parcels 
of  land  owned  by  the  defendant  to  the  whole  improved 
line. 

'  2.  That  a  quorum  was  present  at  each  meeting  of  said 
board  of  trustees  when  any  matter  Connected  with  said 
improvement  was  determined  upon. 

''  3.  That  all  the  lots  and  parcels  of  land  of  the  defendant 
mentioned  in  the  complaint  are  on  the  west  side  of  said  Polk 
street;  that  said  street  was  originally  sixty-six  feet  wide,  but 
the  defendant,  without  any  molestation  or  disturbance  what- 
ever, has  constantly  and  exclusively  occupied  and  used  eleven 
feet  in  width  off  the  west  side  of  said  street,  which  runs 
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north  and  south,  and  about  forty  feet  in  width  of  the  lands 
immediately  adjoining  on  the  west  side  of  said  eleven  feet  in 
-width,  under  a  claim  of  right  as  and  for  a  right  of  way,  upon 
which  the  main  track  and  necessary  switches  of  the  defend- 
ant have  been  located  and  constructed  for  more  than  twenty 
years  immediately  previous  to  said  24th  day  of  March,  1 87 1 ; 
that  the  said  portion  of  said  street  still  used  as  a  public 
liighway  and  improved  by  the  plaintiff,  as  hereinbefore  stated, 
is  entirely  separated  from  the  lots  and  parcels  of  lands  of  the 
defendant,  described  in  the  complaint  herein,  by  the  said  right 
of  way  of  the  defendant,  upon  which  is  located  said  main 
track  of  said  railway ;  but  said  lots  and  parcels  of  land  of 
the  defendant  are  immediately  west  of  said  right  of  way,  and 
contiguous  to  the  west  side  of  said  street,  as  originally  laid 
out  and  used  by  the  public ;  that  the  length  of  said  lots  and  * 
parcels  of  land  above  referred  to  is  one  thousand  seven  hun- 
dred and  fifty  feet.  It  is  further  agreed  that  the  actual  cost 
of  the  improvement  of  said  street  and  sidewalk  on  the  east 
side,  in  front  of  the  lots  and  parcels  of  land  of  the  defendant, 
was  thirty-three  and  one-third  per  cent,  greater  than  the  cost 
of  improving  the  same  length  where  improvements  were 
made  on  both  sidewalks  and  the  street." 

The  location  of  the  said  street,  railway  track,  and  lots  and 
parcels  of  land  is  described  by  a  map  attached  to  the  state- 
ment of  facts,  but  which  we  do  not  incorporate  in  this 
opinion. 

*'  It  is  further  agreed,  if  the  defendant  is  to  be  considered 
a  resident  owner  of  lots  contiguous  to  said  street,  that  a 
majority  of  the  resident  owners  of  front  feet  of  lots  and  par- 
cels of  land  adjoining  on  said  Polk  street  did  not  sign  said 
petition  for  said  improvement  of  said  street ;  the  defendant 
has  its  main  office  in  the  city  of  Indianapolis,  but  has  an 
office  for  the  transaction  of  business  in  said  town." 

Upon  this  evidence,  the  court  found  for  the  plaintiff)  refused 
to  grant  a  new  trial  on  application  of  the  defendant,  and  ren- 
dered final  judgment  for  the  plaintiff. 

The  ruhng  of  the  court  in  refusing  to  grant  a  new  trial  is 
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the  only  error  assigned.  The  causes  mentioned  in  the  motion 
for  a  new  trial  are,  that  the  finding  of  the  court  is  not  {sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law. 

Two  grounds  are  assumed  by  counsel  for  the  appellant^  in 
opposition  to  the  finding  of  the  court : 

1.  That,  according  to  the  facts,  the  appellant  had  no  lots 
or  parcels  of  land  bordering  on  the  improved  street. 

2.  That  the  town  trustees  had  no  jurisdiction  to  order  the 
improvement,  because  there  was  not  a  majority  of  the  resi- 
dent owners  of  lots,  etc.,  petitioning  for  the  improvement. 

The  first  position  is  based  upon  the  theory  that  by  the  use 
of  a  portion  of  the  street  as  a  way  for  its  road,  for  the  time 
designated,  the  railroad  company  has  become  the  owner  of 
it  in  such  manner  that  it  is  no  longer  a  part  of  the  public 
street ;  that  the  strip  of  eleven  feet  of  the  west  side  of  the 
street  is  a  piece  of  land  owned  by  the  railroad  company  in 
consequence  of  such  use,  and  has  for  that  reason  ceased  to 
be  a  part  of  the  street. 

But  do  the  facts  warrant  the  position,  that  by  the  use  of 
the  part  of  the  street  in  question  the  company  has  become 
the  owner  thereof?  We  think  they  do  not.  Were  it  a 
question  whether,  by  the  use  alleged,  the  company  had 
acquired  a  right  to  the  way,  a  different  point  would  be  pre- 
sented. The  facts  show  that  the  company  has  used  the  part 
of  the  street  in  question  "  as  and  for  a  right  of  way ;"  that 
it  has  been  used  by  the  company  "  without  any  molestation 
or  disturbance  whatever,"  and  that  the  company  has  occupied 
the  same  "  constantly  arid  exclusively."  We  do  not  think 
that  the  use  of  the  part  of  the  street  "  as  and  for  a  right  of 
way*' could  in  anytime  ripen  into  an  absolute  ownership 
of  the  part  of  the  street.  It  is  not  alleged  that  the  use  was 
under  a  claim  of  ownership  of  the  soil,  nor  is  it  claimed  or 
averred  that  the  use  was  adverse  to  the  right  of  the  public 
to  use  the  place  as  part  of  the  street. 

We  are  unable  to  see  any  valid  objection  as  to  the  num- 
ber of  the  petitioners.  Section  8  of  the  act  provides,  that 
**  whenever  a  majority  of  all  the  resident  owners  of  any  lots 
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or  parcels  of  land  on  any  street  or  alley  not  less  than  one 
square,  to  be  estimated  by  numbers,  or  by  measuring  the 
front  lines  of  such  lots  or  parcels  of  land  bordering  thereon, 
shall  petition,"  etc.  It  is  clear  that  two  modes  of  counting 
the  petitioners  is  provided  for  here,  one  by  ascertaining  the 
number  of  the  petitioners  simply,  and  the  other  by  meas- 
uring the  front  lines  of  the  lots  or  parcels  of  land  bordering 
on  the  part  of  the  street  to  be  improved,  and  thus  ascertain- 
ing whether  or  not  the  petitioners  represent  a  majority  of 
the  front  feet  .  It  is  not  claimed  that  the  latter  mode  was 
pursued  in  this  case,  but  it  is  alleged  and  proved  by  the 
agreed  facts,  that  the  petition  was  signed  by  a  majority  in 
number  of  the  resident  owners  of  lots  and  parcels  of  land 
bordering  on  the  street  This  was  a  compliance  with  the 
statute. 

The  judgment  is  affirmed,  with  costs. 


Markson  et  al.  v.  Hanev. 

JxmssDlcnoH^—Uhitaf  States  Distria  Caurts.-^Bankruptcy.^-y^trt  a  district 
court  of  the  United  Stales  has  first  acquired  jurisdiction  over  a  bankrupt,  that 
jurisdiction  is  plenary  and  exclusive  over  the  property  of  the  bankrupt  wher- 
ever situate  (though  in  another  district  and  state)  so  long  as  the  proceed- 
ings in  bankruptcy  are  pending. 

Same. — Stay  of  Proceedings, — Mortgage, — Proceedings  in  a  suit  to  foreclose  a 
mortgage,  brought  in  a  state  court  after  an  adjudication  of  bankruptcy  against 
the  mortgagor  by  a  district  court  of  the  United  States,  will  be  stayed  until  the 
proceedings  in  bankruptcy  are  closed,  upon  motion  showing  such  facts.  In 
such  a  case,  the  further  proceedings  should  be  stayed  until  the  proceedings  in 
bankruptcy  are  closed,  though  the  mortgaged  property  may  have  been  ordered  | 

by  the  district  court  to  be  sold  clear  of  the  mortgage,  for  such  order  is  subject  I 

to  be  changed,  so  as  to  direct  the  property  to  be  sold  subject  to  the  mortgage,  I 

when  the  mortgagee  can  proceed  to  foreclose.  i 

Ckactice. — New  Trial, — In  a  suit  to  foredose  a  mortgage,  the  overruling  of  a 
motion  to  stay  further  proceedings  until  proceedings  pending  in  bankruptcy  | 

ihall  be  dosedj  is  not  a  reasonfor  a nerr trial.  I 
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From  the  Steuben  Circuit  Court 

W.  H.  Coombs,  W.  H,  H.  Miller,  %  Morris,  and  W,  H. 
Withers,  for  appellants. 

y.  S.  Frazer,  £.  V.  Long,  C.  W,  Chapman,  and  E.  Hay- 
mond,  for  appellee. 

WoRDEN,  C.  J. — ^This  was  an  action  by  Haney  against 
Antepas  Thomas,  to  foreclose  a  mortgage  executed  by  the 
latter  to  Haney,  on  certain  lands  in  Kosciusko  county,  to 
secure  the  pa3mient  of  twenty-six  thousand  five  hundred  dol- 
lars. The  appellants,  Markson  and  Spalding,  were  made 
defendants,  it  being  alleged  in  the  complaint  that  they  claimed 
title  to  the  land  by  virtue  of  conveyances  made  after  the  exe- 
cution of  the  mortgage. 

The  complaint  was  filed  November  2ist,  1870.  The  defend- 
ants were  brought  in  on  publication.  Thomas  failed  to 
appear,  and  was  defaulted.  Markson  and  Spalding  answered. 
A  change  of  venue  in  the  cause  was  taken  to  Steuben  county, 
where  it  was  tried,  resulting  in  a  verdict  for  the  plaintiff  and 
judgment  of  foreclosure. 

Markson  and  Spalding  made  no  claim  to  the  property  in 
their  own  right,  but  only  as  assignees  in  bankruptcy  of  said 
Thomas  and  one  John  R.  Edwards.  They  filed  an  answer^ 
amongst  others,  in  abatement,  to  which  a  demurrer  was  sus- 
tained, and  they  excepted.  This  ruling  is  assig^ned  for  error, 
but  as  we  understand  the  brief  of  counsel  for  £^>pellants,  they 
do  not  desire  to  make  any  point  upon  it.  We,  therefore, 
need  not  notice  it.  They  say :  "  As  the  only  questions  we 
care  to  present  to  this  court  are  fully  presented  by  the  bill  of 
exceptions,  commencing  on  page  45,  we  shall  not  ask  the 
court  to  wade  through  this  unnecessarily  voluminous  record.'* 
We  have,  however,  gone  through  with  the  record,  and  now 
proceed  to  the  consideration  of  the  questions  presented  by 
the  bill  of  exceptions. 

It  appears  by  the  bill  that  the  defendants,  Markson  and 
Spalding,  filed  a  petition,  or  written  motion,  in  the  court  below, 
asking  that  the  proceedings  in  the  cause  be  istayed  until  cer^ 
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tain  proceedings  in  bankruptcy,  hereinafter  mentioned,  should 
be  closed ;  but  the  application  was  overruled,  and  the  appel- 
lants excepted.  The  appellants,  on  the  application  to  stay, 
showed  by  the  proper  record  the  following  facts : 

That  on  December  i6th,  1869,  the  said  Antepas  Thomas 
and  John  R.  Edwards,  as  partners,  on  the  petition  of  their 
creditors,  were  duly  adjudged  to  be  bankrupts  by  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Kansas ; 
that  such  proceedings  were  afterward  had  in  that  court  as 
that  the  appellants,  Markson  and  Spalding,  were  duly 
appointed  as  assignees  of  said  bankrupts,  and  an  assignment 
or  conveyance  was  made  to  them  of  the  assets  of  the  bank- 
rupts, as  provided  for  in  the  fourteenth  section  of  the  bankrupt 
law;  that  afterward,  in  February,  1 871,  the  appellants,  as  such 
assignees,  filed  their  petition  in  the  said  district  court,  alleg- 
ing that  Thomas  was  the  owner  of  the  land  mortgaged  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy;  that  the 
tide  had  come  to  them  as  such  assignees;  that  Daniel  Haney 
claimed  to  have  a  mortgage  on  the  land  to  secure  the  pay- 
ment of  twenty-six  thousand  five  hundred  dollars;  that  the 
mortgage  was  fraudulent  and  void.  They  prayed  for  an  order 
of  the  court  authorizing  them  to  sell  the  land  free  from 
incumbrances,  and  to  hold  the  funds  received  therefor  in 
place  of  the  land.  Thereupon,  the  court  having  found  that 
a  reasonable  notice  had  been  given  to  Haney  in  that  behalf, 
it  was  ordered  by  the  court  that  the  appellants  herein,  as 
such  assignees,  proceed  to  sell  the  land  free  and  clear  of  the 
incumbrance  of  said  mortgage,  at  public  auction,  at  the  door 
of  the  court-house  in  Kosciusko  county,  Indiana,  after  hav- 
ing given  notice,  etc.,  and  having  notified  Haney  by  mail, 
postpaid,  etc.,  and  that  the  proceeds  of  the  sale  be  paid  to 
the  clerk  of  said  court,  or  to  the  register,  to  abide  the  deter- 
mination and  order  of  the  court  upon  the  validity  of  Haney's 
claim  upon  the  mortgage.  The  proceedings  in  bankruptcy 
do  not  appear  to  be  closed* 
Vol.  XLVIL— 3 
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The  qaestion  arises,  whether  on  these  facts  the  court  erred 
in  overrating  the  application  to  stay  proceedings. 

There  can  be  no  doubt  that  an  adjudication  in  bankruptcy^ 
an  appointment  of  assignees,  and  the  assignment  to  them  of 
the  property  of  the  bankrupt,  as 'contemplated  in  the  four- 
teenth section  of  the  act,  vests  title  in  the  assignees  to  all  the 
property  of  the  bankrupt  held  by  him  at  the  commencement 
of  the  proceedings  in  bankruptcy,  real  or  personal,  situate,  not 
in  the  district  merely,  but  anywhere  within  the  limits  of  the 
United  States.  This  is  clear  from  the  general  features  of  the 
law,  as  well  as  from  the  provision  requiring  the  assignment 
to  be  recorded  in  every  registry  of  deeds  or  other  office 
within  the  United  States  where  a  conve)rance  of  any  land 
owned  by  the  bankrupt  ought  to  be  recorded,  and  making 
the  record  of  such  assignment,  or  a  duly  certified  copy 
thereof,  evidence  thereof  in  all  courts.  Assignees  appointed 
in  one  district  may  sue  in  the  district  courts  of  other  dis- 
tricts.    Shearman  v.  Bingham^  7  B.  R.  490. 

By  the  first  section  of  the  bankrupt  act,  the  jurisdiction 
<:onferred  upon  the  district  courts  of  the  United  States  is 
.  extended : 

"  To  all  cases  and  controversies  arising  between  the  bank- 
rupt and  any  creditor  or  creditors  who  shall  claim  any  debt 
or  demand  under  the  bankruptcy ; 

"  To  the  collection  of  all  the  assets  of  the  bankrupt ; 

"  To  the  ascertainment  and  liquidation  of  the  liens  and 
other  specific  claims  thereon ; 

"  To  the  adjustment  of  the  various  priorities  and  conflict- 
ing interests  of  all  parties; 

"  And  to  the  marshalling  and  disposition  of  the  different 
funds  and  assets,  so  as  to  secure  the  rights  of  all  parties  and 
due  distribution  of  the  assets  among  all  the  creditors ; 

*'  And  to  all  acts,  matters,  and  things  to  be  done  under  and 
in  virtue  of  the  bankruptcy,  until  the  final  distribution  and 
settlement  of  the  estate  of  the  bankrupt,  and  the  x:lose  of  the 
proceedings  in  bankruptcy." 

On  the  subject  of  the  power  of  the  federal  courts  to  deal 
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with  liens  on  the  property  of  the  bankrupt,  we  quote  the  fol- 
lowing paragraph  from  the  opinion  of  the  court  in  the  case 
t)f  Clifton  V.  Foster^  103  Mass.  233.    The  court  say: 

"  Under  the  provisions  of  the  bankrupt  act,  already  cited, 
the  courts  of  the  United  States,  sitting  in  bankruptcy,  may 
indeed  authorize  the  assignee  to  redeem  the  property  and 
discharge  the  lien ;  or  they  may  order  the  entire  property  to 
be  sold,  and  ascertain  the  amount  of  the  debt  secured  by  the 
lien,  in  which  case  that  debt  would  be  preferred  in  the  distri- 
bution of  the  proceeds,  and  the  purchaser  of  the  estate 
would  take  it  discharged  of  all  incumbrances.  Houston  v. 
City  Bankj  6  How.  486;  Fowler  v.  Hart,  13  How.  373 ;  Wis- 
^wall  V.  Sampson^  14  How.  52;  PuUiamv.  Osborne,  17  How. 
471 ;  InreBarrom,  iBankr.Reg.  \2^\  Fosterv.AmeSyZ'^dxisx. 
Reg.  147.  But,  on  the  other  hand,  those  courts  may  in  their 
discretion,  without  investigating  the  validity  or  the  extent  of 
the  lien,  allow  the  assignee  to  sell  the  property  subject  to  the 
lien,  and  the  bankrupt's  estate  to  be  finally  settled,  without 
any  determination  of  the  rights  claimed  under  the  lien,  in 
which  case  the  petitioner  would  retain  those  rights  as  against 
the  purchaser  of  the  property.  Wiswall  v.  Sampson,  14 
How.  67;  Briggs  v.  Stevens,  7  Law  Reporter,  281;  In  re 
McCleUan,  i  Bankr.  Reg.  91 ;  In  re  Bowie,  i  Bankr.  Reg.  185 ; 
Foster  v.  Ames,  2  Bankr.  Reg.  148." 

Thus  it  is  seen  that  before  the  commencement  of  this  action 
the  District  Court  of  the  United  States  for  the  District  of 
Kansas  had  acquired,  both  in  fact  and  in  point  of  law,  full 
and  complete  jurisdiction  over  the  matter  in  controversy. 

In  Bump  on  Bankruptcy,  6th  ed.,  p.  148,  it  is  said :  "  The 
commencement  of  proceedings  in  bankruptcy  gives  to  the 
district  court  jurisdiction  over  the  bankrupt,  his  estate,  and 
all  parties  and  questions  connected  therewith.  The  property 
and  estate  of  the  bankrupt,  so  far  as  any  interference  there- 
with is  concerned,  is  thereby  brought  eo  instante,  into  the 
court  of  bankruptcy,  and  placed  in  its  custody  and  under  its 
protection  as  fully  as  if  actually  brought  into  the  visible 
presence  of  the  court    Its  jurisdiction  is  superior  and  exclu- 
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sive  in  all  matters  arising  under  the  act.  The  officer  appointed 
to  manage  it  is  accountable  to  the  court  appointing  him,  and 
to  that  court  alone.  No  court  of  an  independent  state  juris* 
diction  can  withdraw  the  property  surrendered,  or  determine 
in  any  degree  the  manner  of  its  disposition.  Claims  against 
the  estate,  so  long  as  it  remains  in  the  possession  of  the  court;, 
can  generally  be  only  enforced  by  proceedings  proqerljr 
instituted  therein,  or  under  its  authority." 

We  are  of  opinion  that  as  the  federal  court  for  the  district 
of  Kansas  had  thus  acquired  plenary  jurisdiction  over  liie 
matter,  the  state  court  could  not  rightfully  proceed  to  adju- 
dicate upon  the  matters  involved,  so  long  as  the  proceedings 
were  thus  pending  in  the  federal  court,  and,  therefore,  that 
the  court  below  erred  in  overruling  the  nciotion  to  stay  pro* 
ceedings. 

The  case  of  Clifton  v.  Faster,  supra,  is  directly  in  point* 
That  was  the  case  of  a  lien  on  real  estate  of  the  bankrupt  for 
materials  furnished,  sought  to  be  enforced  in  a  state  court  hy 
a  suit  commenced  after  the  institution  of  the  proceedings  ia 
bankruptcy.    The  court  said : 

"  Upon  the  institution  of  proceedings  in  bankruptcy,  and 
the  appointment  of  an  assignee,  all  the  property  of  the  bank- 
rupt passes  into  the  custody  of  the  courts  of  the  United 
States,  and  can  not,  while  such  proceedings  are  pending,  be 
taken  out  of  their  custody  upon  any  subsequent  suit  in  the 
state  courts.  Pending  the  bankruptcy  proceedings,  there- 
fore, no  order  could  be  made  on  this  petition  for  the  sale  of 
the  real  estate  to  satisfy  the  lien  of  the  petitioners.  Nortott 
V.  Boyd,  3  How.  426 ;  Wiswall  v.  Sampson,  14  How.  52 ; 
Peale  v.  Phipps,  14  How.  368 ;  Taylor\.  Carryl,  20  How*  583  ;. 
Foster  v.  The  Richard Busteed,  100  Mass.  409,  41 1." 

The  court  ordered  the  proceedings  stayed  to  await  the 
action  of  the  court  in  bankruptcy. 

If  state  courts  were  to  take  jurisdiction  in  such  cases,  the 
consequences  would  be  disastrous.  Two  different  tribunals^ 
adjudicating  upon  the  same  matter  might  decide  the  same 
question  in  different  ways.     This  is  more  likely  to  be  the 
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<case  in  respect,  to  questions  of  fact,  especially  where  there 
are  jury  trials-.  But,  what  js  worse,  different  sales  of  the 
same  property,  made  under  the  authority  of  two  different 
tribunals,  each  claiming  to  have  jurisdiction  over  the  subject- 
matter,  would  lead  to  profitless  litigation  involving  questions 
of  conflict  of  jurisdiction.  All  these  evils  may  be  avoided 
by  recognizing  the  legal  proposition  that  where  a  court  of 
bankruptcy  has  thus  first  acquired  jurisdiction,  that  jurisdic* 
tion  is  exclusive  so  long  as  the  proceedings  in  bankruptcy 
^e  pending. 

A  case  has  been  cited  to  show  that  assignees  in  bankruptcy 
^nay  go  into  a  state  court  to  set  aside  a  fraudulent  convey* 
ance  made  by  the  bankrupt.  Gilbert  v.  Priest,  63  Barb.  339. 
The  case  does  not  seem  to  be  in  point  here,  for  it  would  by 
no  means  follow  that  if  a  state  court  could  take  jurisdiction 
in  such  case,  it  could  also  take  jurisdiction  of  matters  right- 
fully pending  in  the  court  in  bankruptcy.  The  case,  how- 
ever, was  decided  by  a  single  judge,  and  the  decision  was 
subsequently  reversed.  See  the  same  case  in  6$  Barb.  444. 
The  current  of  decisions,  so  far  as  we  are  advised,  would 
seem  to  establish  the  proposition  that  state  courts  have  no 
jurisdiction  in  such  cases.  Newman  v.  Fisher,  37  Md.  259 ; 
£righam  v.  Claflin,  31  Wis.  607;  Voorhies  v.  Frisbie^  2$ 
Mich.  476. 

As  to  cases  where  suit  has  been  instituted  in  a  state  court 
t>efore  proceedings  in  bankruptcy  have  been  commenced^  see 
Ihe  case  of  Feci  v.  ^enness,  7  How.  612. 

In  this  case,  there  was  an  answer  in  abatement  filed,  setting 
tip  the  proceedings  in  bankruptcy,  which  was  held  bad  on 
demurrer.  Perhaps  this  answer  should  have  been  held  good. 
On  this  question  we  express  no  opinion,  as  no  point  is  made 
upon  it.  If  the  case  ought  to  have  gone  out  of  court  on  the 
answer,  still  the  appellee  can  not  complain  that  a  less  sum- 
mary disposition  of  it  was  asked.  Even  if  the  pendency  of 
the  bankruptcy  proceedings  were  matter  of  abatement,  still 
^e  motion  to  stay  proceeoings  was  entirely  proper,  inasmuch 

the  lands  might  eventually  have  been  sold  in  the  bank- 
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ruptcy  proceedings,  subject  to  the  mortgage,  in  which  event 
Haney  would  have  the  right  to  proceed  with  his  foreclosure 
by  making  the  proper  parties.  To  be  sure,  an  order  had  been 
obtained  by  the  assignees  to  sell  the  lands  clear  of  the  mort- 
gage, but  that  order  was,  of  course,  subject  to  be  changed 
by  the  court. 

It  is  objected  by  counsel  for  the  appellee  that  the  question 
we  have  been  considering  is  not  before  us,  because  the  over- 
ruling of  the  motion  to  stay  proceedings  was  not  macfe  the^ 
ground  of  a  motion  for  a  new  trial.  But  this  is  not  one  of 
the  causes  for  which  it  is  provided  that  a  new  trial  may  be 
had.  2  G.  &  H.  211,  sec.  352.  The  overruling  of  the 
appellants'  motion  was  not  an  order  that  prevented  the  appel- 
lants from  having  a  fair  trial.  The  motion  was  not  based 
upon  the  theory  that  the  appellants  were  not  then  prepared 
for,  and  could  not  then  have,  a  fair  trial,  but  upon  the  theory 
that  they  could  not  be  compelled  to  go  into  a  trial  at  all  as 
long  as  the  proceedings  in  bankruptcy  were  pending.  The 
question  had  nothing  whatever  to  do  with  the  fairness  of  the 
trial  had. 

For  the  error  in  overruling  the  motion  to  stay  proceedings^ 
the  judgment  below  must  be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  stay  pro* 
ceedings  until  the  close  of  the  proceedings  in  bankruptcy. 

Petition  for  a  rehearing  overruled. 


Nelson  v.  Blakey,  Assignee. 

Practice. — Demurrer, — A  ruling  upon  a  demurrer  to  a  complaint  in  a  justice's^ 

court  can  not,  in  the  Supreme  Court,  be  assigned  as  error. 
Same. — ^Where,  on  appeal  from  a  justice  of  the  peace  to  the  circuit  court,  the 

pUuntifiT  demurs  to  an  answer,  the  demurrer  reaches  back  to  the  complaint. 
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Corporation. — Pieading, — ^In  an  action  on  the  original  articles  of  association 
to  recover  a  subscription  to  a  corporation  to  be  formed,  the  complaint  must 
show  that  all  the  requisites  of  the  statute  for  the  organization  of  the  corpora- 
tion have  been  complied  with. 

From  the  Posey  Circuit  Court 

A.  P.  Hovey  and  G,  V.  Menzies^  for  appellant, 
y.  H.  Laird,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  the  Mount  Vernon 
Masonic  Hall  Company  against  the  appellant,  to  collect  from 
him  the  sum  by  him  subscribed  to  the  preliminary  articles 
of  association.  The  action  originated  before  a  justice  of  the 
peace.  The  appellant  appeared  and  demurred  to  the  com- 
plaint, which  demurrer  was  overruled,  but  as  the  circuit 
court  did  not  on  appeal  pass  upon  the  demurrer,  the  action 
of 'the  justice  of  the  peace  presents  no  question  for  our 
decision  as  to  the  sufficiency  of  the  complaint  The  appel- 
lant then  answered,  there  was  no  such  corporation.  There 
was  judgment  for  the  plaintiff,  and  an  appeal  by  the  appellant 
to  the  circuit  court. 

In  the  circuit  court,  William  M.  Blakey,  assignee  in  bank- 
ruptcy of  the  Mount  Vernon  Masonic  Hall  Company,  was 
substituted  as  plaintiff. 

The  appellant  filed  an  additional  answer,  to  the  effect  that 
by  the  articles  of  association  the  capital  stock  of  such  com- 
pany was  fixed  at  twenty  thousand  dollars,  and  that  only 
thirteen  thousand  dollars  of  stock  had  been  subscribed.  To 
this  answer  a  demurrer  was  sustained,  and  the  appellant 
excepted. 

There  was  a  trial  by  the  court,  and  a  finding  for  the  appel- 
lee, and,  over  amotion  fora^new  trial,  judgment  on  the  find- 
ing. 

The  appellant  has  assigned  for  error  the  following : 

r.  In  overruling  the  demurrer  to  the  complaint. 

2.  In  sustaining  the  demurrer  to  the  additional  paragraph 
of  the  answer,  and  in  refusing  to  carry  such  demurrer  back 
to  the  complaint  and  sustain  it  thereto. 

3*  In  overruling  the  motion  for  a  new  trial. 
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The  first  assignment  of  error  presents  no  question  for  oxxc 
decision.  The  justice  of  the  peace  overruled  the  demurrer 
to  the  complaint,  and  appellant  excepted ;  but  this  ruling  of 
the  justice  cannot  be  assigned  for  error.  The  appellant, 
having  appealed  to  the  circuit  court,  should  have  required 
that  court  to  pass  upon  the  demurrer,  and  if  this  had  "been 
done,  then  such  ruling  could  have  been  assigned  for  error.. 

But  the  second  assignment  of  error  presents  for  our 
decision  the  sufSciency  of  the  complaint.  The  principal 
question  discussed  by  counsel  is  also  raised  by  the  third 
assignment  of  error,  as  the  only  evidence  received  on  the 
trial  was  the  articles  of  the  association. 

The  action  is  based  upon  the  appellant's  subscription  to 
the  capital  stock  of  the  company.  The  articles  of  associa- 
tion signed  by  the  appellant,  including  his  subscription  qf 
stock,  were  very  clearly  mere  preliminary  articles,  contem- 
plating a  future  perfection  of  the  organization  as  a  corpora- 
tion. In  the  language  of  this  court,  in  The  Indianapolis 
Furnace  and  Mining  Company  v.  Herkimer^  46  Ind.  142,  "the 
defendant's  contract  did  not  purport  to  be  with  an  existing 
corporation,  but  with  one  to  be  brought  into  existence  in 
the  future.  The  averment  in  the  complaint  that  the  plain- 
tiff was,  at  the  time  the  subscription  was  made,  an  existing 
corporation,  cannot  change  the  nature  and  legal  effect  of  the 
defendant's  contract.  That  contract  was,  in  legal  effect,  that 
the  defendant  would  take  and  pay  for  the  stock  subscribed 
for,  in  case  the  organization  should  be  perfected  and  the  cor- 
poration brought  into  legal  existence,  and  not  otherwise. 
Such  preliminary  subscriptions  seem  to  enure  to  the  benefit 
of  the  corporation  when  formed.  Heaston  v.  The  Cincinnati^ 
etc.,  R.  R,  Co.,  supra.  But  unless  the  subsequent  steps, 
necessary  to  bring  into  existence  the  corporation,  were  taken, 
there  was  no  corporation  to  whose  benefit  the  contract  could 
enure,  and  the  defendant  could  not  be  liable ;  and  it  should 
have  been  averred  in  the  complaint  that  such  steps  had  beea. 
taken.  Wert  v.  The  Crawfordsville,  etc..  Turnpike  Co.,  19  Ind. 
242 ;   Williams  v.  The  Franklin  Township  Academical  Associ-- 
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ntioftf  26  Ind.  310.  In  such  case^  the  estoppel  growing  out 
of  a  contract  with  a  party  as  an  existing  corporation  does 
not  apply.  In  the  case  last  cited,  the  court  say :  'This  rule 
of  estoppel  does  not  apply  to  a  suit  brought  on  a  subscrip- 
tion made  with  a  view  to  the  organization  of  a  corporation, 
and  as  preliminary  thereto,  where  other  acts  are  required  by 
the  law  as  a  condition  precedent  to  the  exercise  of  corporate 
powers.' " 

The  principal  question  pressed  upon  our  consideration  is, 
whether  the  organization  of  the  corporation  was  perfected* 

The  corporation  was  attempted  to  be  organized  under  "  an 
act  for  the  incorporation  of  companies  for  the  purpose  of 
building  and  maintaining  buildings  to  be  used  or  occupied  in 
whole  or  in  part  for  Masonic  meetings,  purposes,  or  in  any 
wa}'  for  the  accommodation  or  convenience  of  Masonic  bodies 
or  lodges,"  approved  March  nth,  1867.  3  Ind.  Stat.  143. 

The  first  and  second  sections  of  said  act  are  as  follows  : 

•*  Sec.  I.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  that  whenever  three  or  more  persons  may 
<iesire  to  form  a  company  for  the  purpose  of  building  and 
maintaining  buildings,  to  be  used  or  occupied  in  whole  or  in 
part  for  Masonic  meetings  or  purposes,  or  in  any  way  for 
the  use,  accommodation  or  convenience  of  Masonic  bodies 
or  lodges,  they  shall  make,  sign  and  acknowledge,  before 
some  officer  capable  to  take  the  acknowledgment  of  deeds, 
a  certificate  in  writing,  which  shall  state  the  corporate  name 
adopted  by  the  company,  the  objects  of  its  formation,  the 
amount  of  the  capital  stock,  the  number  of  directors,  and  their 
names,  who  shall  manage  the  affairs  of  such  company  for 
the  first  year,  ^nd  the  name  of  the  town,  city  or  county  in 
^hich  the  same  is  to  be  located,  and  shall  file  the  same  in 
the  office  of  the  recorder  of  such  county,  which  shall  be 
placed  on  record,  and  a  duplicate  thereof  in  the  office  of  the 
Secretary  of  State. 

*'  Sec.  2.  When  the  certificate  shall  have  been  filed  as 
aforesaid,  the  persons  who  shall  have  signed  and  acknowl- 
edged the  same,  and  their  successors,  shall  be  a  body  politic 
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and  corporate,  and  shall  have  and  possess  the  powers^  rights 
and  privileges  given  to  corporations,  by  common  law." 

The  complaint  did  not  allege  that  the  requirements  of  the 
above  quoted  sections  had  been  complied  with.  The  articles 
of  association  filed  with  the  complainti  and  read  in  evidence 
on  the  trial,  have  attached  thereto  certificates  of  a  notary 
public  and  the  recorder  of  Posey  county,  showing  that  the 
signers  had  acknowledged  the  same,  and  that  they  had  been 
recorded  in  such  county,  but  there  was  no  proof  showing 
that  the  duplicate  thereof  had  been  filed  in  the  office  of  the 
Secretary  of  State. 

The  statute,  providing  for  the  incorporation  of  furnace  and 
mining  companies,  contains  the  same  provisions  in  reference 
to  the  organization  of  such  companies  as  are  found  in  the 
above  quoted  sections. 

In  T/ie  Indianapolis,  etc,,  Co.  v.  HeriHmer,  supra,  the  com- 
plaint did  not  aver  a  compliance  therewith,  and  it  appeared 
on^the  trial  that  the  duplicate  of  the  articles  of  association 
had  not  been  filed  in  the  office  of  the  Secretary  of  State ;  and 
this  court  held,  that  an  action  could  not  be  maintained  against 
Herkimer,  who  had  signed  and  subscribed  the  preliminary 
articles  of  association,  and  that  in  such  case  the  defendant 
was  not  estopped  from  denying  the  existence  of  the  corpo- 
ration. 

In  Mclntire  v.  The  McLain  Ditching  Association,  40  Ind. 
103,  where  the  statute  was  the  same  in  principle  as  in  the 
present  case,  this  court  held,  that  the  recording  of  the  arti- 
cles of  association  constituted  a  condition  precedent  to  the 
exercise  of  corporate  powers,  and  that  such  fact  must  be 
alleged  in  the  complaint,  and  proved  on  the  trj^. 

The  above  cases  are  directly  in  point,  and  are  decisive  of 
the  present  case. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  the  court  below  to  carry  the 
demurrer  to  the  answer  back  and  sustain  it  to  the  complaint. 
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The  Jeffersonville,  Madison,  and  Indianapous  Railroai>        |»  ^ 

Co.  V.  Goldsmith.  47    43* 

Pleading. — Contributory  Negligence, — If  a  complaint  against  a  railroad  com-  \^r^  271 

pany  for  an  injury  to  the  person  of  the  plaintiff  shows  by  its  statement  of  facts  j** 

that  the  latter  was  himself  guilty  of  negligence  contributing  to  his  injury,  the  |166   364 

complaint  is  bad,  notwithstanding  it  may  contain  an  averment  that  he  was  r^    ^ 

without  fault.  W7     33a| 

Railroad. — Exclusive  Right  to  Use  of  Track. — Between  stations  and  pub- 
lic crossings  a  railroad  track  belongs  exclusively  to  the  railroad  company, 
and  all  persons  who  walk,  ride,  or  drive  thereon  are  trespassers ;  and  if  such 
persons  so  walk,  ride,  or  drive  thereon  at  the  sufferance  or  with  the  permis- 
sion of  the  company,  they  do  so  subject  to  all  the  risks  incident  to  so  hazard- 
ous an  undertaking,  and  if  injured  by  a  train  of  the  railroad  company,  the 
company  is  not  liable  in  damages,  unless  the  injury  was  wantonly  or  intention* 
ally  inflicted. 

From  the  Clark  Circuit  Court. 

G,   V.  Hawk  and  W.  IV.  Tuley,  for  appellant. 
y.  H.  Stotsenburg  and  M.  C,  Hester,  for  appellee. 

BusKiRK,  J. — In  this, action,  the  appellee  was  the  plaintiil^ 
and  the  appellant  was  the  defendant  in  the  court  below. 
The  object  of  the  action  was  to  recover  damages  for  a  per- 
sonal injury,  which  the  appellee  claimed  he  had  sustained 
on  the  line  of  the  appellant's  road,  through  the  carelessness 
and  negligence  of  appellant's  servants  and  employees. 

There  was  issue,  trial  by  a  jury,  verdict  for  the  appellee, 
motion  for  a  new  trial  made  and  overruled^  and  judgment  on 
the  verdict. 

A  reversal  of  the  judgment  is  asked  upon  two  grounds: 

1.  That  the  court  erred  in  overruling  a  demurrer  to  the 
complaint. 

2.  In  overruling  the  motion  for  a  new  trial. 

The  first  question  presented  for  our  decision  is,  whether 
the  complaint  was  sufficient  to  constitute  a  cause  of  action. 

It  appears  from  said  complaint,  that  appellant's  road  runs 
through  the  town  of  Henryville,  in  Clark  county,  Indiana ; 
that  at  said  town  appellant  maintained  and  used  a  switch  or 
side  track  connecting  with  the  main  line  of  its  road,  for  a 
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long  time  prior  to  September  30th,  1871 ;  that  for  a  long 
time  before  said  day^  the  citizens  of  said  town  and  vicinity, 
^'  with  the  knowledge  and  consent"  of  the  appellant,  had 
used  the  main  and  side  tracks  of  appellant's  road  as  **  foot- 
paths/' when  not  occupied  by  appellant's  trains ;  that  for 
many  weeks,  the  appellant  had  run  a  regular  daily  passenger 
train,  which  passed  over  its  road  through  said  town  every 
morning,  but  said  train  was  never  switched  off  upon  said 
side  track,  nor  did  it  stop  at  said  town  unless  signalled  so  to 
do,  but  passed  directly  through  upon  said  main  track,  of  all 
which  said  facts  the  said  appellee  was  on  the  morning  of 
said  day  cognizant ;  that  on  the  morning  aforesaid,  the 
appellee  was  walking  upon  said  side  track,  going  in  the  same 
direction  as  said  train,  and  although  he  was  aware  that  said 
train  was  approaching  him,  yet  knowing  that  it  was  appel- 
lant's intention  not  to  stop  said  train  at  said  town,  but  to  pass 
through  on  said  main  track,  and  knowing  further  that  he 
was  not  in  the  way  of  the  passage  of  said  train  over  said 
main  track,  he  remained  upon  the  said  side  track,  he  being 
out  of  the  reach  of  harm  from  any  train  passing  on  said 
main  track ;  that  as  said  train  passed  over  the  point  where 
the  said  switch  was  connected  with  the  main  track,  the  loco- 
motive and  tender  of  said  train  were  thrown  from  said  main 
track,  and  while  the  coaches  of  said  train  passed  on  said 
main  track,  the  locomotive  and  tender  were  driven  upon  said 
side  track  and  along  the  space  between  said  side  and  main 
tracks ;  that  when  the  appellee  first  discovered  that  the  loco- 
motive was  on  said  side  track  he  was  only  ten  yards  in 
advance  of  it,  which  was  rushing  on  with  rapid  speed ;  that 
appellee's  only  mode  of  escape  from  said  side  track  and  from 
said  locomotive  was  to  climb  a  steep  embankment  close 
beside  said  side  track,  which  he  instantly  tried  to  do,  but  as 
he  leaped  from  said  side  track  he  was  struck  by  said  loco- 
motive, and  thereby  received  the  injuries  complained  of  and 
which  are  particularly  described ;  that  for  many  weeks  prior 
to  said  September  30th,  the  connection  of  said  switch  with 
said  main  track  had  been  so  much  out  of  repair,  that  it 
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required  more  than  ordinary  care  on  the  part  of  the  person 
shifting  said  switch,  that  the  rails  of  said  main  track,  at  the 
point  where  the  said  switch  joined  said  main  track,  should 
be  left  so  connected  that  trains  could  pass  over  said  point 
with  safety ;  that  appellant  had  been  repeatedly  notified  of 
said  condition  of  said  switch  many  days  before  the  day  afore- 
said, but  that  appellant  negligently  and  wilfully  failed  and 
refused  to  repair  the  same ;  that  by  reason  of  said  defect  ia 
the  connection  of  said  switch  with  said  main  track  and  the 
s^ellant's  negligence  in  the  adjustment  of  the  said  rails  of 
said  main  track  when  said  switch  was  last  shifted,  prior  to 
the  passage  of  said  train,  the  said  locomotive  and  tender,  on 
the  morning  aforesaid,  were  thrown  from  said  main  tn^k ; 
and  that  on  the  said  morning  when  he  was  struck  by  tho 
said  locomotive,  he  had  no  knowledge  of  the  said  defective 
condition  of  the  said  switch,  nor  the  improper  adjustment 
of  the  rails  of  the  said  main  track. 

The  rest  of  the  complaint  relates  entirely  to  appellee's  cir- 
cumstances in  life,  the  extent  of  his  injuries,  and  his  expenses 
incurred  on  account  of  his  said  injuries.  . 

The  first  and  principal  objection  urged  to  the  complaint 
is,  that  it  does  not  sufficiently  appear  therefrom  that  the 
injury,  of  which  the  plaintiff  complains,  was  not  caused  hy 
the  fault  and  negligence  of  the  plaintiiT. 

The  averment  must  be  either  expressly  made  in  the  com- 
plaint, that  the  injury  occurred  without  the  fault  or  negli- 
gence of  the  plaintiff^  or  it  must  clearly  appear  from  the  facts 
which  are  alleged  that  such  must  have  been  the  case.  TAe 
£.  &  C.  Railroad  Co.  v.  Dexter,  24  Ind.  41 1 ;  TIte  yefferson- 
ville  Railroad  Co,  v.  Hendricks*  Adnir,  26  Ind.  228 ;  The  MtcJi- 
igan^  etc..  Railroad  Co.  v.  LantZy  29  Ind.  528 ;  The  y.,  M.  & 
I.  Railroad  Co.  v.  Hendricks^  41  Ind.  48 ;  Riest  v.  TJie  City 
€f  Goshen,  42  Ind.  339. 

There  is  in  the  present  case  no  express  averment  that  the 
injury  complained  of  resulted  without  fault  or  negligence  oa 
the  part  of  the  plaintiff! 

The  question  is  then  presented  whether  the  facts  stated  in  the 


46  SUPREME  COURT  OF  INDIANA. 


The  Jeffersonville,  etc,  R.  R.  Co.  v,  Goldsmitlu 


complaint  clearly  and  plainly  show  that  the  injury  occurred 
without  the  fault  or  negligence  of  the  plaintiff. 

The  material  facts  bearing  upon  the  question  under  exam- 
ination are :  The  plaintiff  was  walking  upon  the  side  track 
of  appellant's  road  which  ran  parallel  with  and  in  close  prox- 
imity to  the  main  track ;  that  he  was  aware  that  the  train 
was  approaching  him,  but  that  he  did  not  get  off  the  track, 
because  he  did  not  know  of  the  defective  condition  of  the 
switch  or  the  improper  adjustment  of  the  rails  of  the  main 
track,  and  because  he  supposed  that  such  train  would  pass 
over  the  main  track,  as  had  been  its  custom,  and  not  over 
the  side  track  on  which  he  was  at  the  time  walking. 

The  main  and  controlling  question  is,  whether  the  plain- 
tiff was  lawfully  upon  the  track  of  the  appellant's  road. 
Had  he  a  right  to  walk  upon  the  track  of  appellant's  road  ? 
If  he  had,  he  was  lawfully  there,  and  being  lawfully  there, 
he  was  guilty  of  no  fault  or  negligence.  If  he  was  unlaw- 
fully there,  he  was  a  trespasser  and  walked  there  at  his  own 
hazard.  In  such  case,  the  injury  resulted  from  the  culpable 
negligence  of  the  plaintiff,  and  he  cannot  recover,  although 
the  appellant  was  guilty  of  negligence. 

In  the  case  of  The  Terre  Haute^  etc.,  Railroad  Co,  v.  Graham^ 
46  Ind.  239,  the  plaintiff  was  injured  while  walking  on  the 
track  of  the  railroad,  by  a  passing  train  of  cars ;  and  this  court 
held  that  the  plaintiff  was  so  negligent  in  being  upon  the  track 
of  the  road,  under  the  circumstances,  that  he  could  not 
recover  against  the  company,  even  if  the  evidence  showed 
negligence  on  the  part  of  the  company. 

The  case  of  Gillis  v.  The  Pennsylvania  Railroad  Company^ 
reported  in  8  Am.  Law  Register,  n.  s.  729,  and  in  59 
Penn.  St.  129,  is  much  in  point.  In  that  case,  the  plain- 
tiff sought  to  recover  for  damages  sustained  by  him  by 
the  falling  of  a  platform  at  the  station  of  Johnstown.  Pres- 
ident Johnson  and  a  party  of  friends  were  travelling  on  the 
train,  and  it  becoming  known  that  the  train  would  stop  at 
such  station  for  a  short  time  to  give  the  people  an  opportu- 
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tiity  of  seeing  and  hearing  the  President  speak,  a  large  num- 
ber of  persons  assembled  upon  the  platform,  which  gave 
way  and  injured  the  plaintiff  and  many  others,  and  killed 
several  persons.  The  questions  presented  were  whether  the 
plaintiff  was  lawfully  there,  and  whether  he  sustained  such 
a  relation  to  the  company  as  rendered  it  liable  for  injuries 
resulting  from  the  defective  and  insecure  condition  of  the 
platform.  The  court  held  that  the  platform  of  a  railroad 
company  at  its  station  or  stopping  place  is  in  no  sense  a 
public  highway.  There  is  no  dedication  to  public  use  as 
such.  It  is  a  structure  erected  expressly  for  the  accommo- 
dation of  passengers  arriving  and  departing  in  the  train  and 
for  such  persons  as  go  there  to  welcome  a  coming  or  speed 
a  parting  guest ;  to  all  such  persons,  the  railroad  company 
stood  in  such  a  relation  as  required  care,  and  as  to  them  the 
company  was  bound  to  have  a  structure  strong  enough  to 
bear  all  who  could  stand  upon  it,  and  to  all  others  they  were 
only  liable  for  wanton  or  intentional  injury.  It  was  further 
held  that  the  owner  of  property  was  not  liable  to  a  trespasser, 
or  to  one  who  was  on  it  by  mere  permission  or  sufferance, 
for  negligence  of  himself  or  servants,  or  for  that  which  would 
be  a  nuisance  if  it  were  a  public  highway  or  street,  where 
all  persons  had  a  legal  right  to  be  without  question  as  to 
their  purpose  or  business.  Especial  reference  was  made  to 
the  case  of  The  Philadelphia  and  Reading  Railroad  Co.  v. 
Hummelly  44  Penn.  St.  375.  The  plaintiff  iiv  that  case  was  a 
boy  of  tender  years,  to  whom  no  contributory  negligence 
could  be  imputed.  He  was  on  the  track  of  a  railroad,  not  at 
a  crossing.  It  was  held  that  the  railroad  company,  as  to 
persons  so  on  the  track,  were  not  bound  to  give  any  warn- 
ing at  starting.  In  that  case,  Mr.  Justice  Strong  said : 
"  Blowing  the  whistle  of  the  locomotive,  or  making  any 
other  signal,  was  not  a  duty  owed  to  the  persons  in  the 
neighborhood,  and  consequently  the  fact  that  the  whistle 
was  not  blown,  or  a  signal  made,  was  no  evidence  of  negli- 
gence." 

And  again :     "  There  is  as  perfect  a  duty  to  guard  against 
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accidental  injury  to  a  night  intruder  into  one's  bed  chamber^ 
as  tliere  is  to  look  out  for  trespassers  upon  a  railroad  where 
the  public  has  no  right  to  be." 

In  support  of  the  ruling  in  the  principal  case  under  review, 
reference  was  made  to  the  following  cases,  which  are  here 
cited,  for  the  convenience  of  reference :  Barker  v.  The  Mid- 
land Railway  Co.,  i8  C.  B,  46;  Commonwealth  v.  Power,  f 
Met  596 ;  Hall  v.  Power,  12  Met.  482  ;  Harris  v.  Stevens,  31 
Vt.  79 ;  Deane  v.  Clayton,  7  Taunt.  489 ;  Ilott  v.  Wilkes,  5 
B.  &  Aid.  304 ;  Bird  v.  Holbrook,  4  Bing.  628 ;  HounseU  v. 
Smyth,  7  C.  B.,  n.  s.  731 ;  Binks  v.  The  South  Yorkshire  R^ 
W.  Co.,  3  Best  &  S.  244 ;  Lygo  v.  Newbold,  9  Exch,  302 ; 
Knigltt  V.  Abert^  6  Pa.  St.  472 ;  Lynch  v.  Nurdin,  i  Q.  B.  29 ;, 
Wilson  V.  Brett,  1 1'  M.  &  W.  1 13. 

There  is  a  note  in  the  Register  by  one  of  the  editors  fully 
approving  the  ruling,  and  citing  some  cases  reported  since 
the  ruling  was  made  in  the  above  case,  and  they  are  GaUr 
tret  V.  Egerton,  Law  Rep.  2  C.  P.  371,  and  Holmes  v.  N.  R. 
Railway  Co.,  Law  Rep.  4  Exch.  254.  In  the  case  last  cited, 
which  was  an  action  to  recover  damages  for  an  injury 
received  at  a  railroad  station  in  unloading  coal,  it  was  held 
that  if  the  plaintiff  had  gone  where  he  did  by  the  mere 
license  of  the  defendant,  he  would  have  gone  there  subject 
to  all  the  risks  attending  his  going. 

In  the  case  of  Pittsburgh,  Ft,  Wayne  and  Chicago  Railroad 
Co,  V.  Evans,  53  Penn.  St.  250,  it  was  held  that  a  person  wha 
was  on  a  railroad  track,  not  at  a  crossing,  was  a  trespasser  and 
consequently  guilty  of  such  negligence  that  he  could  not 
recover  for  an  injury  received  while  travelling  thereon,  the 
injury  not  being  wanton  and  intentional. 

Railroadcompanies  are  justly  and  rigorously  required  to 
exercise  the  highest  possible  degree  of  care,  skill,  and  fore- 
sight to  avoid  injury  to  passengers,  and  are  liable  for  the 
slightest  negligence,  but  they  are  not  required  to  exercise 
the  same  degree  of  care,  caution,  and  skill  to  avoid  injury 
to  persons  who  are  trespassing  upon  their  tracks  and  thereby 
endangering  not  only  their  own  lives  but  the  lives  .of  the- 
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persons  who  travel  by  rail.  As  to  trespassers,  they  are  only 
bound  not  to  wantonly  and  intentionally  injure  them. 

This  court,  in  Sherlock  v.  Ailing^  44  Ind.  184,  uses  the 
following  language :  '*If  the  injured  party  be  not  a  passen- 
ger, the  defendant  would  not  be  required  to  exercise  that 
degree  of  vigilance  which  would  be  required  toward  a  pas- 
senger. Toward  one,  the  liability  would  spring  from  a  con- 
tract, express  or  implied,  and  upheld  by  an  adequate  con- 
sideration. Toward  the  other,  there  would  be  no  obligation 
but  that  of  justice  and  humanity." 

.  The  appellant  insists  that  there  can  be  no  wrongful  act  or 
omission,  if  the  party  has  exercised  due  and  ordinary  care ; 
that  the  law  requires  no  more  than  ordinary  care  and  skill 
of  any  one,  to  free  him  from  the  charge  of  wrong.  The 
degree  of  care  and  skill  required  depends  upon  the  relation 
of  the  parties. 

The  track  of  a  railroad  belongs  to  the  company,  and  is  in 
no  sense  a  public  highway  to  those  who  are  not  being  trans- 
ported thereon.  At  public  crossings,  the  public  have  the 
right  to  cross  the  track  of  a  railroad^  but  in  so  doing  alt 
persons  are  required  to  exercise  reasonable  care  and  caution 
to  avoid  receiving  injury,  and  the  company  is  compelled  to 
exercise  the  same  degree  of  care  and  caution  to  prevent  the 
infliction  of  injury.  But  between  the  stations  and  public 
crossings  the  track  belongs  exclusively  to  the  company,  and 
all  persons  who  walk,  ride,  or  drive  thereon  are  trespassers,, 
and  if  such  persons  walk,  ride,  or  drive  thereon  at  the  suffer- 
ance or  with  the  permission  of  the  company,  they  do  so  sub- 
ject to  all  the  risks  incident  to  so  hazardous  an  undertaking. 
While  railroad  companies  cannot  absolutely  prevent  the 
improper  use  of  their  tracks,  they  should  withhold  their 
consent  to  such  use,  not  because  it  injures  such  tracks,  but 
as  a  means  of  preserving  the  safety  and  lives  of  the  many 
thousands  who  travel  in  the  cars  of  such  companies.  There 
can  be  no  safety  to  those  who  travel  by  rail,  if  the  public  are 
permitted  to  walk,  ride,  or  drive  on  railroad  tracks.  Great 
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loss  of  life  results  from  crossing  the  tracks  of  railroads,  at 
public  crossings  and  stations,  where  each  party  is  required 
to  exercise  great  care  and  caution.  The  frequent  and  terri- 
ble railroad  disasters  which  are  occurring  in  every  section 
of  our  country  render  it  imperatively  necessary  that  greater 
care  and  caution  should  be  used,  not  only  by  railroad  com- 
panies, but  by  the  public,  to  prevent  the  immense  destruc- 
tion of  property  and  loss  of  human  life ;  and  while  railroad 
companies  should  be  held  responsible  for  all  consequences 
resulting  from  negligence,  they  should  be  protected  in  the 
free,  undisturbed,  and  exclusive  use  of  their  tracks,  except 
at  public  crossings  and  stations,  when  the  public,  exercising 
care  and  caution,  have  the  right  to  use  and  cross  such  tracks. 

The  recent  decision  of  the  court  of  appeals  in  the  State 
of  Maryland,  in  Lewis  v.  Baltimore  and  Ohio  Railroad  Co., 
published  in  the  May  number,  1874,  of  American  Law  Reg- 
ister, and  the  exhaustive  note  of  the  editor,  fully  support 
the  views  herein  expressed.   13  Am.  Law  Reg.,  n,  s.  284. 

There  is  nothing  in  the  present  case  tending  to  show  that 
the  injury  received  by  the  plaintiff  was  inflicted  wantonly  or 
intentionally,  and  as  the  plaintiff  was  himself  guilty  of  gross 
negligence  which  contributed  to  his  injury,  it  is  unnecessary 
to  inquire  whether  the  railroad  company  was  guilty  of  neg- 
ligence ;  as  in  such  case  the  plaintiff  cannot  recover,  although 
the  company  may  have  been  guilty  of  negligence. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint 
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Lapping  et  al.  v.  Duffy"  et  al. 

JUDGHENT.— ^xri^yMuvf/  of, — ^A  port  of  a  judgment  may  be  assigned,  and  tlie 
assignee  may  unite  in  an  action  to  enforce  the  same  with  the  owner  of  the  res- 
idue. 

Mortgage. — Merger. — Foreclosun, — By  a  foreclcsoxe  a  mortgage  is  notao 
merged  in  the  judgment  that  the  holder  of  a  suhFequent  incumbrance  obtains 
a  priority  of  lien ;  but  the  judgment  of  foreclosure  is  a  continuation  of  the 
mortgage  lien* 

■Same. — Satisfaction  of — A  mortgagee,  who  has  assigned  the  note  secured  by 
the  mortgage,  can  not,  by  his  entry  of  satisfaction  of  the  mortgage  upon  the 
mortgage  record,  affect  the  rights  of  an  assignee  of  a  judgment  on  the  note 
and  for  the  foreclosure  of  the  mortgage;  incumbrancers  whose  liens  have 
accrued  after  such  entry  will  not  be  protected  as  purchasers  for  value  without 
notice  of  such  prior  lien. 

From  the  Floyd  Circuit  Court. 

M.  C.  Kerr,  W.  %  Hisey,  G.  V.  Hawk,  and  W.  W.  Ttdey, 
lor  appellants. 

Downey,  J. — ^This  action  was  by  the  appellants  against 
the  appellees.  The  court,  on  demurrer  by  the  defendants 
to  the  complaint,  held  the  same  to  be  insufScient,  and  this 
ruling  is  assigned  as  error.  The  complaint  is  long,  and  need 
not  be  set  out  in  full.  The  material  facts  stated  are  the  fol- 
lowing: That  on  the  26th  day  of  February,  1859,  I^u'fy 
and  wife  mortgaged  certain  real  estate  to  McClung,  to  secure 
the  payment  of  six  promissory  notes,  executed  by  Duffy  to 
McClung  for  purchase-money  of  the  real  estate.  The  mort- 
.^age  was  legally  recorded  on  the  same  day,  and  the  notes 
were  on  that  day  endorsed  and  sold  by  McClung  tothe  Ohio 
Insurance  Company.  Duffy  paid  two  of  the  notes,  and  on 
the  26th  day  of  June,  1861,  in  an  action  previously  com- 
menced, the  insurance  company  recovered  judgment  against 
Duffy  on  the  other  four  notes,  and  an  order  of  foreclosure  of 
the  mortgage  against  Duffy  and  wife.  This  judgment,  it  is 
alleged,  is  still  in  force  and  unpaid. 

On  the  13th  day  of  September,  1861,  Kerr  purchased  the 
judgment  from  the  insurance  company,  at  the  request  of 
Duffy,  and  it  was  assigned  to  him  on  the  record,  according 
to  the  statute,  by  the  insurance  company.    On  the  4th  of 
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October,  1867,  Kerr  sold,  and,  at  the  request  of  Duffy  in  the 
same  manner,  assigned  to  Lapping  fifteen  hundred  dollars  of 
the  amount  of  the  principal  of  the  judgment 

On  the  2d  day  of  May,  1869,  without  then  having  any 
interest  in  the  mortgage  or  judgment,  and  without  lawful 
right  or  authority,  McClung  made  an  entry  of  satisfaction 
on  the  record  of  the  mortgage. 

On  the  28th  day  of  May,  1869,  Duffy  and  wife  executed 
a  mortgage  of  the  same  real  estate  to  Winstanley.  On  the 
25th  day  of  April,  1870,  they  executed  a  mortgage  to  Kent. 
On  the  15  th  day  of  November,  1870,  they  executed  a  mort- 
gage to  Keaton.  On  the  17th  day  of  January,  1872,  they 
executed  a  mortgage  to  Curry,  as  executor,  and  on  the  24th 
day  of  October,  1871,  Bradley,  Peck,  and  DePauw  recovered 
a  judgment  against  Duffy,  which  became  at  that  date  a  lien 
upon  the  real  estate. 

The  action  is  by  Lapping  and  Kerr  against  the  other 
incumbrancers  and  Duffy  and  wife,  asking  that  the  rights  and 
equities  of  the  parties  maybe  adjusted;  that  the  entry  of 
satisfaction  made  by  McClung  on  the  record  of  the  mort- 
gage may  be  declared  void;  that  the  judgment  may  be 
enforced,  and  that  they  may  have  all  other  proper  relief. 

Counsel  for  appellee  have  filed  no  brief,  and  if  we  shall 
fall  into  a  mistake  in  deciding  the  case  for  want  of  the  light 
which  they  might  afford  us,  it  will  be  their  fault,  and  not  ours. 
We  rely  upon  the  statement  of  counsel  for  appellants  for  the 
grounds  of  objection  to  the  complaint  urged  in  the  circuit 
court. 

I.  That  the  assignment  of  a  portion  of  the  judgment  by 
Kerr  to  Lapping  was  invalid,  and  hence  no  right  in  Lapping 
to  unite  with  Kerr  in  the  suit  is  shown.  Prior  to  the  enact- 
ment of  our  statute,  2  G.  &  H.  366,  judgments  were  not 
assignable  so  as  to  vest  the  legal  ownership  in  the  assignee. 
Reidv,  Ross,  15  Ind.  265.  But  they  were  assignable  so  as 
to  vest  the  equitable  ownership  in  the  assignee,  and  author- 
ize him  to  control  their  collection  and  receive  payment ;  and 
under  the  code  he  may  sue  thereon  as  he  might  have  done 
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in  equity.  Kelley  v.  Lave,  35  Irid.  106;  Fairman  v.  Farmer^ 
4  Ind.  436;  //i?w*  V.  Kimbally  2  Blackf.  308;  Teetorv.  Abden, 
2  Ind.  183. 

The  statute  relating  to  the  assignment  of  judgments  does 
not,  in  terms,  authorize  the  assignment  of  pau't  of  a  judgment. 
There  is  no  good  reason  why  part  of  a  judgment  may  not 
be  assigned  in  equity  as  well  as  part  of  any  other  form  of 
-debt.  In  Wood  v.  Wallace,  24  Ind.  226,  an  assignment  of 
part  of  a  judgment  was  recognized  as  valid  in  equity,  and 
the  rights  of  the  assignee  enforced.  In  Groves  v.  Ruby^  24 
Ind.  418,  it  was  held,  that  one  of  two  payees  of  a  promissory 
note  might  in  equity  assign  his  interest  to  a  third  person,  and 
that  such  third  person  might  unite  with  the  other  payee  in 
an  action,  as  the  real  party  in  interest,  to  recover  the  amount 
of  the  note. 

In  Lovew.  Fairfield,  13  Mo.  300,  it  was  held,  that  part  of  a 
judgment  could  not  be  assigned  without  the  assent  of  the 
judgment  defendant.  It  was  put  on  the  ground  that  the 
debt  could  not  be  split  up  into  a  number  of  causes  of  action, 
and  the  debtor  subjected  to  divers  actions,  unless  with  his  con- 
sent. But  we  think  it  does  not  follow  that  there  must  be 
divers  actions,  if  the  assignment  of  part  of  the  judgment  is 
recognized  as  valid.  The  several  parties  owning  the  judg- 
ment may  unite  in  an  action  upon  it,  as  was  done  in  the 
case  under  consideration.  We  need  not  hold,  and  we  do 
not  hold,  in  deciding  this  case,  that  a  cause  of  action  may  be 
split  up  and  assigned  in  parcels,  so  as  to  give  to  each  assignee 
a  separate  action  against  the  debtor  to  enforce  payment  of 
the  amount  assigned  to  him. 

If  the  Missouri  case  enunciates  the  true  rule,  then  the  case 
under  consideration  comes  within  it,  for  it  is  alleged  that  the 
assignment  to  Kerr  of  the  whole  judgment,  and  the  assign- 
ment to  Lapping  of  a  part  of  it,  were  both  made  at  the 
special  instance  and  request  of  Duffy,  the  judgment  debtor. 

2.  It  is  further  said,  that  the  ground  was  assumed  in  the 
circuit  court,  that  the  judgment  on  the  notes  and  for  the 
ibreclosure  of  the  mortgage  put  an  end  to  the  lien  of  the 
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mortgage ;  that  the  lien  of  the  mortgage  was  merged  in  the-  . 
judgment  and  lost.  If  this  is  so,  then  as  soon  as  a  prior 
mortgagee  has  foreclosed  his  mortgage,  he  thereby  loses  the 
lien  thereof,  and  anyjunior  incumbrancers,  whose  liens  accrued 
before  the  rendition  of  the  judgment,  though  after  the  lien 
of  his  mortgage  attached,  would  be  entitled  to  come  in  ahead 
of  him,  and  have  a  priority  over  him.  We  cannot  think 
that  there  is  any  principle  of  law  which  supports  such  a  rule, 
and  certainly  it  is  without  reason  to  support  it.  Although, 
as  a  general  rule,  a  cause  of  action  is  merged  in  a  judgment 
rendered  thereon,  we  think  the  rule  does  not  produce  the 
results  claimed  for  it  in  this  case. 

3.  It  is  also  said,  that  it  was  claimed  by  the  incumbrancers 
whose  liens  accrued  after  the  entry  of  satisfaction  of  the 
mortgage  was  made  by  McClung,  that  they  ought  to  be  pro- 
tected as  purchasers  for  value,  and  without  notice.  We  da- 
not  think  so.  According  to  the  allegations  of  the  complaint, 
McClung,  at  the  time  he  entered  satisfaction  of  the  mortgage, 
had  no  interest  whatever  in  the  debt,  and  made  the  entry^ 
without  lawful  right  or  authority.  It  is  impossible  that  his 
act  could,  under  these  circumstances,  be  binding  or  obliga- 
tory on  Lapping  and  Kerr,  or  could  in  any  way  affect  their 
rights.  In  our  opinion,  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause- 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 


Betson  et  al.  «;.  The  State,  ex  rel.  Torrenxe  et  al. 

Pleading. — Demurrer, — A  ^complaint   or  any  paragraph  (hereof  is  bad  ot!t> 

demarrer  of  any  defendant  agsdnst  whom  no  cause  of  action  is  shown  therein^ 

HORTGAGB  TO  SCHOOL  FuND. —  Voui  Salc^-^A  sale,  by  the  authority  of  the- 


MAY  TERM,  1874.  55 

BeCson  et  aL  v.  The  StaJte,  ex  re/,  Toirence  et  aL 

coanty  auditor  and  treasurer,  of  land  mortgaged  to  the  State  for  the  use  of  the 
congressional  township,  for  a  sum  greater  than  is  due  at  the  time  of  sale,  is 
void. 

Sheriff's  Sale. —  Vendor  and  Purchaser, — Notice^ — Mortgage. — ^Where  land  is 
purchased  at  sheriff's  sale  by  one  who  has  actual  notice  of  a  mortgage  thereon, 
wherein  the  county  and  state  where  the  land  is  situated  are  not  named,  though 
the  section,  township,  and  range  are  specified,  and  the  vendee  knows  what  land 
was  intended  to  be  mortgaged  and  the  county  where  the  land  lies,  he  can  not 
be  regarded  as  a  purchaser  for  a  valuable  consideration  without  notice. 

Practice. — Demurrer. — A  demurrer  to  a  reply  will  not  be  considered  where 
the  answer  is  not  in  the  record. 

Same. — Evidence. — Objections  to, — Bill  of  Exceptions. — Objections  to  the 
admissibility  of  evidence  must  be  specific,  must  be  made  in  the  court  |)elow» 
and,  on  appeal,  must  appear  in  a  bill  of  exceptions. 

From  the  VermilKon  Circuit  Court. 

B.  E,  Rftoads,  M.  G.  Rhoads,  y,  M.  Allen,  W.  Mack^  and 
W.  Egglestofty  for  appellants. 
D.  H.  Maxwell  and  jF,  B,  Cheadle,  for'appeliees. 

Downey,  J. — ^The  State,  on  relation  of  James  Torrence^ 
auditor  of  Vermillion  county,  sued  William  F.  Shelatoe, 
Mariah  Shelatoe,  Henry  Betson,  Martin  Thompson,  and 
John  Ammerman,  to  foreclose  a  mortgage,  asking  at  the  same 
time  that  a  correction  be  made  in  the  mortgage. 

In  the  first  paragraph  of  the  complaint,  it  is  alleged,  that  on 
the  14th  day  of  June,  1867,  Shelatoe  and  wife  executed  the 
mortgage  to  the  State  for  the  use  of  congressional  township 
fifteen,  etc. ;  that,  by  a  mistake  of  the  person  who  wrote  the 
mortgage,  the  words  "  in  Vermillion  county,  in  the  State  of 
Indiana,"  were  omitted,  etc. ;  that  it  was  the  intention  of  the 
mortgagors  to  mortgage  the  land  in  said  county.  A  copy  of 
the  mortgage  is  filed  with  the  complaint.  Prayer  for  reforma- 
tion of  the  mortgage,  etc. 

In  the  second  paragraph,  it  is  stated,  that  Shelatoe  and  wife 
executed  the  mortgage  to  the  State,  as  in  the  first  paragraph^ 
to  secure  the  payment  of  a  note  executed  by  the  defendant 
William  F.  Shelatoe  to  the  State  of  Indiana,  for  the  use, 
etc.,  for  one  thousand  dollars,  with  seven  per  cent,  interest 
from,  etc.,  payable  in  advance;  that  the  note  provided  that 
on  failure  to  pay  any  instalment  of  interest  when  the  same 
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became  due,  the  principal  sum  should  become  due,  etc. ;  that 
one  hundred  and  seventy-nine  dollars  and  seventy-five  cents 
of  interest  was  then  ^ue  and  unpaid,  etc.  The  mistake  is 
then  alleged,  as  in  the  preceding  paragraph,  and  it  is  stated 
that  the  relator  in  the  preceding  paragraph  asks  judgment 
for  the  reforming  of  said  mortgage,  so  that  it  shall  read,  etc. 
It  is  then  alleged  that  Thompson  holds  possession  of  ten 
acres,  one  of  the  tracts  so  mortgaged,  under  a  deed  from 
Shelatoe  and  wife,  with  actual  notice  from  Shelatoe  that  the 
land  was  mortgaged  to  the  school  fund ;  that  the  same  was 
unpaid,  and  that  it  was  a  lien  upon  said  land.  Also,  that 
Ammerman  holds  possession  of  a  two-acre  tract  and  a  forty- 
acre  tract,  the  residue  of  said  land,  under  two  deeds  from 
the  defendant  Betson,  one  of  November  24th,  1870,  and  the 
other  of  April  ist,  1871 ;  that  Betson  derived  his  title  by  sher- 
iff's deed,  dated  December  loth,  1869;  that  the  two-acre  and 
the  forty-acre  tracts  so  mortgaged  were  sold  by  the  sheriff  of 
Vermillion  county,  Indiana,  to  satisfy  an  execution  issued 
upon  a  judgment  rendered  in  the  Vermillion  Common  Pleas, 
at  the  January  term,  1868,  in  favor  of  Alfred  Depuy  against 
Shelatoe,  on  which  Betson  became  replevin  bail;  that  the 
mortgage  sought  to  be  foreclosed  was  duly  recorded  in  the 
recorder's  office  at  Newport,  etc.,  June  28th,  1867,  long  before 
the  judgment  was  rendered  upon  which  execution  was  issued 
and  the  sale  was  made ;  that  this  was  the  only  mortgage 
given  by  the  defendants  Shelatoe,  and  that  they  owned  no 
other  lands  in  or  out  of  said  county,  upon  which  a  mortgage 
could  be  given.  It  is  then  alleged  that  Betson  had  actual 
notice  of  the  existence  of  said  mortgage,  as  he  brought  the 
deeds  of  Shelatoe  to  the  auditor  and  had  him  fill  up  the 
mortgage  for  Shelatoe,  and  at  the  sheriff's  sale  he  well  knew 
that  the  mortgage  was  a  lien  upon  the  land,  and  that  the 
lands  were  sold  subject  to  said  mortgage.  Prayer  for  judg- 
ment for  fourteen  hundred  dollars,  for  the  reformation  and 
foreclosure  of  the  mortgage,  the  sale  of  the  lands,  etc. 

Betson  and  Ammerman  demurred  separately  to  the  first 
and  second  paragraphs  of  the  complaint,  on  the  ground  that 
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they  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  demurrers  were  overruled. 

All  the  defendants,  except  Thompson,  then  answered,  in 
■a  first  paragraph,  that  the  auditor  and  treasurer  of  the  county 
had,  on  account  of  the  failure  of  Shelatoe  to  pay  the  inter- 
est on  the  mortgage,  after  due  notice,  on  the  22d  day  of 
March,  1869,  at,  etc.,  sold  the  said  mortgaged  premises  to 
one  John  Fox,  for  eleven  hundred  and  sixty-nine  dollars  and 
twenty  cents,  that  sum  amounting  to  the  principal  and  inter- 
est, damages,  and  costs  then  due  on  the  said  note  and  mort- 
gage ;  that  Fox  paid  said  amount  to  the  treasurer.  A  copy 
of  the  record  of  sale  is  filed  with  the  answer.  It  is  alleged 
that  the  treasurer  applied  the  money  to  the  payment  of  the 
mortgage,  and  that  Torrence,  the  auditor,  executed  a  deed 
to  the  purchaser,  Fox,  and  made  a  complete  record  of  said 
sale  in  his  office,  and  afterward  loaned  said  sum  of  money  as 
school  funds  in  his  hands ;  that  Shelatoe  and  wife  have  ever 
since  acquiesced  in  said  sale,  and  the  payment  and  discharge 
of  said  debt ;  that  the  auditor  failed  to  enter  satisfaction  of 
said  mortgage,  and  still  refuses,  though  often  requested  so  to 
<lo;  wherefore,  etc. 

The  second  paragraph  of  the  answer  was  a  general  denial. 

After  demurring  unsuccessfully  to  the  answer,  the  plaintiff 
replied  to  the  first  paragraph,  that  after  ^aid  sale  to  Fox  and 
the  delivery  of  the  deed,  said  relator  having  ascertained  that 
said  sale  was  void,  and  would  not  divest  the  title  of  the 
defendants  Shelatoe  and  wife  in  said  land,  and  those  claiming 
under  them,  for  the  reason  that  the  sale  was  made  to  satisfy 
and  pay  the  sum  of  eleven  hundred  and  sixty-nine  dollars 
and  twenty  cents,  principal,  interest,  damages,  and  costs, 
claimed  to  be  due  at  the  time  of  the  sale,  when  in  fact  that 
amount  was  not  due  from  Shelatoe,  but  only  the  sum  of 
eleven  hundred  and  fifty-four  dollars  and  thirty-five  cents, 
under  the  order  and  direction  of  the  board  of  commissioners 
of  said  county,  a  copy  of  which  is  filed  with  the  reply,  and 
with  the  assent  of  said  Fox,  cancelled  said  sale,  and  the 
purchase-money  paid  by  said  Fox  was  repaid  to  him,  and 
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that  the  sale  so  made  by  the  auditor  was  after  the  date  of 
the  pretended  purchase  made  by  Betson  at  sheriff's  sale. 

For  a  second  paragraph  of  reply,  the  plaintiffs  pleaded  a 
general  denial. 

There  is  in  the  record  what  purports  to  be  a  reply  to  an 
answer  of  Betson  alone,  but  as  we  do  not  find  any  separate 
answer  by  Betson,  we  need  not  notice,  particularly,  this  para- 
graph of  reply.  Nor  need  we  notice  any  further  the  demurrer 
to  such  paragraph  of  the  reply.  The  defendants  demurred  to- 
the  first  paragraph  of  the  reply  of  the  plaintiffs  for  want  of 
sufficient  facts,  and  their  demurrer  was  overruled. 

The  defendant  Thompson  not  having  been  served  with 
process,  the  cause,  as  to  him,  was  continued  for  process,  but 
as  to  the  other  parties  there  was  a  trial  by  the  court,  a  find« 
ing  for  the  plaintiff,  a  motion  for  a  new  trial  made  by  the 
defendants  overruled,  and  judgment  on  the  finding. 

The  errors  assigned  in  this  court  are : 

1.  Overruling  the  demurrer  of  Betson  and  Ammerman  to 
the  first  and  second  paragraphs  of  the  complaint. 

2.  Overruling  the  demurrer  of  Ammerman  to  the  first 
paragraph  of  the  reply. 

3.  Overruling  the  demurrer  of  the  defendants  to  the  first 
paragraph  of  the  reply. 

4.  Overruling  the  demurrer  of  Henry  Betson  to  the  sep- 
arate reply  of  the  plaintiff  to  said  Betson's  answer. 

5.  Overruling  the  motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint  shows  no  reason 
whatever  for  uniting  Betson  and  Ammerman  with  Shelatoe 
and  wife  in  the  action,  and  hence  their  demurrer  to  that  par- 
agraph of  the  complaint  was  well  taken,  and  should  have 
been  sustained.  Any  defendant  against  whom  no  cause  of 
action  is  shown  in  the  complaint,  or  in  any  parag^raph  thereof^ 
may  demur  for  himself,  and  his  demurrer  should  be  sustained. 
Bennett  v.  Preston,  17  Ind.  291,  and  cases  cited.  But  we 
have  concluded  that  this  error  should  not  require  us  to- 
reverse  the  judgment,  as  the  whole  case  could  have  been,  and^ 
as  the  record  shows,  was,  tried  under  the  second  paragraph.. 


MAY  TERM,  1874.  59 


Betson  et  aL  v.  The  State,  ex  reL  Torrence  et  al» 


The  sufficiency  of  the  first  paragraph  of  the  reply  is 
the  next  question.  The  answer  sets  up  a  sale,  by  the 
authority  of  the  auditor  and  treasurer,  of  the  mortgaged 
premises  to  Fox,  in  satisfaction  of  the  mortgage.  The  par- 
agraph of  the  reply  in  question  alleges  the  invalidity  of  that 
sale,  because  the  amount  for  which  the  sale  was  made  was 
more  than  was  due  on  the  mortgage  at  the  time,  the  rescission 
of  the  sale  by  order  of  the  board  of  commissioners  with  the 
assent  of  Fox,  and  the  repayment  to  Fox  of  the  money 
which  he  had  paid.  If  the  sale  was  void,  it  was  binding  upon 
no  one;  to  undo  it  was  proper  and  just,  and  could  injure  no 
one.  That  a  sale,  in  such  case,  for  more  than  is  due  renders 
the  sale  void,  is  decided  in  Key  v.  Ostrander,  29  Ind.  i,  and 
in  Vailw,  McKeman^  21  Ind.  421.  We  think  the  first  para- 
graph of  the  reply  was  good. 

As  to  the  overruling  of  the  demurrer  of  Betson  to  the 
reply  of  the  plaintiff  to  the  answer  of  Betson,  it  is  enough 
to  say,  as  we  have  already  said,  that  the  record  contains  no 
separate  answer  by  Betson,  and  we  can  not,  therefore,  say 
whether  the  reply  to  it  was  good  or  bad. 

We  next  come  to  the  reasons  for  a  new  trial.  The  first 
reason  is,  that  the  finding  of  the  court  was  not  sustained  by 
sufficient  evidence.  We  are  of  the  opinion  that  the  evidence 
justified  and  required  the  finding  of  the  court.  It  is  a  ques- 
tion whether  there  was  any  necessity  for  a  reformation  of 
the  mortgage.  The  county  and  state  in  which  the  premises 
were  situated  were  not  stated  in  the  mortgage.  But  it  may 
be  that  the  other  matters  contained  in  the  mortgage,  the  sec- 
tion, township,  and  range,  the  residence  of  the  mortgagors, 
etc.,  supplied  this  lack.  We  need  not,  however,  decide  this 
question.  It  was  admitted  that  at  the  time  Betson  bought 
the  land  at  the  sheriff's  sale,  he  had  actual  knowledge  of  the 
existence  of  the  mortgage,  and  that  the  sale  to  Betson  was 
some  time  before  the  sale  to  Fox.  It  also  appeared  from  the 
evidence  that  there  had  been  a  suit  between  Betson  and  Fox, 
in  which  the  title  of  Fox,  under  the  auditor's  sale,  had  been 
held  invalid,  and  that  Ammerman  knew  these  facts  when  he 
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purchased  part  of  the  land  from  Betson,  and,  consequently, 
knew,  as  we  think,  that  the  State's  lien  under  the  mortgage 
was  yet  valid,  or  if  not  valid,  that  Fox  might  claim  under 
the  mortgage  by  way  of  subrogation  or  assignment  to  the 
extent  of  the  money  which  he  had  paid  to  the  county.  We 
think  the  evidence  shows  that  both  Betson  and  Ammerman 
had  notice  of  the  mortgage,  so  that  they  can  not  be  regarded 
as  purchasers  for  a  valuable  consideration  and  without  notice. 
It  Was  proved  that  the  mortgaged  premises  were  in  Vermil* 
lion  county,  Indiana. 

The  second  reason  for  a  new  trial  is,  that  the  court  per- 
mitted Shelatoe  to  testify  to  certain  facts  set  out  in  the  bill 
of  exceptions. 

The  third  relates  to  certain  testimony  given  by  Torrence. 

The  fourth  reason  is  the  admission  as  evidence  of  the  order 
of  the  board  of  commissioners  relating  to  the  rescission  of 
the  sale  to  Fox, 

As  to  these  three  reasons  for  a  new  trial,  the  bills  of  excep- 
tions show  no  more  than  this,  that  the  defendants  objected 
to  the  evidence,  and  that  the  objection  was  overruled.  What 
the  objection  was,  is  not  shown.  This  was  insufficient,  under 
many  rulings  of  this  court,  to  which,  however,  we  need  not 
particularly  refer. 

The  fifth  reason  is  ''  error  of  the  court  in  admitting  incom- 
petent evidence,  which  was  objected  to  at  the  time."  This 
reason  is  too  indefinite.  Holding  v.  Smithy  42  Ind.  536; 
Reeves  v.  Plough^  41  Ind.  204.  There  are  many  other  cases 
to  this  effect 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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Criminal  Xaw. — JForm^r  Conviciion, — Burden  of  Proof .—^^flhiae  a  former  con- 
▼ictioD  is  the  defence,  the  burden  of  proof  is  upon  the  defendant  to  prove  that 
the  offence  charged  is  the  identical  one  for  which  he  has  been  formerly  tried. 

Same. — Where  there  were  three  indictments  against  a  person  for  selling  liquor 
to  a  certain  minor,  and  on  the  trial  of  one  of  them  the  proof  was,  that  the 
defendant  had  sold  to  the  prosecuting  witness  two  or  three  glasses  of  intoxi- 
cating beer,  of  which  sales  the  witness  had  testified  at  the  former  trials  of  the 
other  two  indictments,  on  one  of  which  defendant  was  convicted,  and. 
on  the  other  of  which  he  was  acquitted,  because  the  sale  had  been  made  in  his 
absence  by  his  son ; 

Meldf  that  the  evidence  of  former  acquittal  or  conviction  was  not  sufficient 

From  the  Marion  Criminal  Court 

Z.  Feibletnan  and  J.  S,  Harvey,  for  appellant. 
y.  C.  Denny y  Attorney  General,  R.  P.  Parker,  Prosecuting 
Attorney,  H,  Lee,  and  y.  B.  Elam,  for  the  State. 

BusKiRK,  J. — ^The  appellant  was  indicted,  tried,  and  con- 
victed in  the  court  below  for  selling  liquor  to  a  minor.  The 
court  overruled  the  motion  for  a  new  trial,  and  rendered 
judgment  on  the  verdict  The  error  assigned  is  based  upon 
the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial. 

It  is  conceded  that  the  evidence  offered  by  the  State  was 
sufficient  to  justify  the  verdict,  but  it  is  insisted  that  upon 
the  whole  evidence  the  appellant  was  entitled  to  an  acquittal, 
upon  the  ground  that  he  had  either  been  acquitted  or  con- 
victed of  the  offence  charged  in  the  indictment.  This  prop- 
osition is  attempted  to  be  supported  upon  the  following 
£u:ts: 

"  It  was  admitted  by  both  parties  that  the  defendant  had 
been,  during  the  month  of  April,  1874,  tried  upon  two 
indictments  found  by  the  grand  jury  at  the  same  time  the 
indictment  upon  which  the  defendant  was  now  being  tried 
was  found,  all  charging  the  defendant  with  selling  intoxicat- 
ing liquors  to  the  said  George  Bloomestock,  the  witness  for 
the  State  in  this  case ;  that  the  defendant  was  acquitted  inr. 
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one  case,  because  it  was  proved  that  the  witness  got  the 
liquor  of  the  defendant's  son,  while  the  defendant  was  at  din- 
ner ;  that  in  the  other  case  he  was  found  guilty  and  fined.*' 

George  Bloomestock,  the  person  to  whom  it  was  charged 
the  liquor  was  sold,  testified  in  his  examination,  that  he  was 
sixteen  years  of  age,  and  that  he  purchased  of  the  defendant, 
the  first  time  he  was  in  the  saloon,  a  glass  of  beer,  for 
which  he  paid  five  cents,  and  that  such  beer  was  intoxi- 
cating. 

Upon  his  cross  examination,  he  testified :  ''  I  have  been 
employed  at  the  street-car  stables  about  seven  years ;  the 
time  I  got  the  beer  was  the  first  time  I  ever  was  in  Cooper's 
saloon ;  last  *  month,  when  I  was  a  witness  in  this  court 
before  a  jury,  I  testified  about  this  same  drink  of  beer." 

Upon  re-examination,  he  testified :  "  I  never  bought  but 
two  or  three  drinks  of  Cooper  himself;  I  will  say  two  drinks; 
don't  know  what  other  drinks  I  testified  about ;  I  testified 
two  or  three  times  in  this  court ;  don't  remember  how  often, 
and  don't  remember  what  drinks  I  testified  about." 

It  is  ordinarily  necessary,  to  make  out  a  former  conviction 
or  acquittal,  that  the  record  of  the  former  trial  should  be 
introduced,  and  the  offence  and  defendant  identified  by  parol 
evidence.  The  admission  made  in  the  present  case  will  dis- 
pense with  the  introduction  of  the  record  evidence.  Coun- 
sel for  appellant  rely  upon  the  statement  of  the  witness,  that 
"when  he  was  a  witness  in  this  court  before  a  jury,  he  testi- 
fied about  this  same  drink  of  beer." 

It  is  only  the  matters  involved  in  the  issues  made  by  the 
pleadings  in  a  cause,  that  are  considered  res  €uljudicata. 
Duncan  v.  Holcomby  26  Ind.  378. 

The  question,  therefore,  is,  whether  the  appellant  was  upon 
his  trial  for  the  selling  of  the  same  glass  of  beer  as  that 
charged  in  the  indictment  in  the  present  case.  The  prose- 
cuting witness  may  upon  the  former  trials,  as  upon  this,  have 
testified  to  the  number  of  times  that  he  had  purchased 
liquor  of  the  defendant.  The  witness,  upon  his  re-examina- 
tion, testified  that  he  purchased  of  Cooper  himself  two  or 
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three  drinks.  It  appears  that  Cooper  was  acquitted  in  one  case, 
because  the  witness  had  bought  the  liquor  of  the  son  of  the 
<lefendant  during  his  absence.    This  left  two  or  three  drinks 
purchased  of  the  defendant  He  was  only  found  guilty  in  one 
<:ase,  before  the  judgment  in  the  present  case.    The  prose- 
cuting witness  says,  that  he  purchased  the  beer  charged  in 
the  indictment  in  the  present  case.    This,  then,  could  not 
have  been  the  case  upon  which  he  was  acquitted,  for  in  that 
<ase  the  purchase  was  not  made  of  the  defendant.    The  bur- 
den was  upon  the  appellant  to  show  that  the  offence  charged 
in  the  present  case  was  the  same  identical  offence  for  which 
he  had  been  found  guilty.    In  our  opinion,  this  was  not 
proved.    It  was  not  sufficient  that  the  witness  testified  about 
the  sale  of  the  same  glas^  of  beer ;  for  this  he  might  have 
done,  although  the  appellant  was  on  his  trial  for  the  sale  of 
intoxicating  liquor  at  a  different  time.     It  was  a  question  for 
the  jury,  and  we  think  their  verdict  was  fully  sustained  by 
the  evidence.     Gaudy  v.  The  State,  4  Blackf.  548 ;  WiUardv. 
The  State,  4  Ind.  407. 
The  judgment  is  affirmed,  with  costs. 


Kerr  v.  The    Board    of  Commissioners    op  Fountaih 

County. 

County  Clerk. — Ftesj-^Tht  county  derk  is  not  entitled  to  an  allowance  of 
three  dollars  per  day  for  attendance  as  clerk  upon  the  sessions  of  the  circuit 
court  or  court  of  common  pleas. 

From  the  Fountain  Circuit  Court. 

Tipton  &  Peelle  and  Z.  P.  Miller,  for  appellant. 

S*  F.  Wood,  %  Ristine,  and Dochtennan,  for  appellee. 

BuSKiRK,  J. — ^This  action  is  founded  on   a  claim  filed 
before  the  Board  of  Commissioners  of  Fountain  County,  at 
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their  March  term,  1873,  by  the  appellant,  for  the  sum  of 
six  hundred  and  sixty-six  dollars,  for  two  hundred  and 
twenty-two  day's  attendance  on  the  sessions  of  the  circuit 
and  common  pleas  courts  of  said  county,  as  the  clerk 
thereof,  at  the  rate  of  three  dollars  per  day. 

The  claim  was  disallowed  by  the  board  of  commissioners, 
and  an  appeal  was  taken  to  the  circuit  court. 

In  the  circuit  court,  the  appellant  filed  an  amended  com* 
plaint,  setting  out  with  greater  particularity  the  claim  and 
character  of  the  services  rendered.  There  was  an  answer 
in  denial. 

The  issue  was  submitted  to  the  court  for  trial,  and  resulted, 
in  a  finding  for  the  appellee,  and  the  court  overruled  a 
motion  for  a  new  trial,  and  rendered  judgment  on  the  find- 
ing. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial. 

There  is  no  controversy  as  to  the  facts.     It  is  conceded, 
that  the  services  were  rendered  as  charged.     If  the  appel- 
lant is  entitled  to  recover,  the  value  of  his  services  is  regu- 
lated by  the  statute. 

The  appellee  relies  upon  the  case  of  £x  Parte  McKee,  28 
Ind.  100,  as  settling  the  law  adversely  to  the  appellant.  The 
learned  counsel  for  appellant,  who  has  strenuously  and  with 
marked  ability  argued  against  the  correctness  of  the  conclu- 
sion reached  by  the  court  in  that  case,  frankly  admits  that 
if  we  adhere  to  such  ruling,  we  must  afHrm  the  judgment 
below.  We  have  given  the  question  involved  a  careful  and 
thoughtful  consideration,  and  while  some  of  us  think  the. 
dissenting  opinion  of  Gregory,  J.,  in  that  case  is  supported 
by  the  better  reason,  we  have  reached  the  conclusion  that 
we  ought  not  to  overrule  that  case.  The  ruling  in  that  case 
has  been  adhered  to  by  the  court  as  at  present  constituted, 
in  the  case  of  Rudisill  v.  Edsall,  43  Ind.  377.  The  overrul- 
ing of  these  cases  would  result  in  much  litigation  and  embar- 
rassment, and  we  think  it  is  better  to  adhere  to  the  rule . 


MAY  TERM,  1874.  65 

The  Miami  Valley  Furniture  Co.  v,  Wesler  et  aL 

established^  than  to  re-open  a  controversy  in  the  most  of  the 
counties  in  the  State. 

The  judgment  is  affirmed,  with  costs. 


The  Miami  Valley  Furniture  Company  v.  Wesler  et  al. 

Juror. — Disqualificaiion  of, — Quare,  wlxether  the  fact  that  a  person  called  ta 
serve  en  a  jury  as  a  talesman  is  subject  to  challenge  because  he  has  a  suit 
pending  at  the  same  term  of  the  court. 

Same. — ^Wherc  the  evidence  as  to  the  supposed  disqualification  of  a  juror  is 
conflicting,  the  decision  of  the  court  below  will  not  be  disturbed  on  appeal. 

Kew  Trial. — Evidence, — The  Supreme  Court  will  not  review  the  ruling  of  a 
lower  court  on  a  motion  for  a  new  trial  based  on  the  ground  that  the  verdict 
was  not  supported  by  sufficient  evidence,  where  the  evidence  is  conflicting. 

From  the  Dearborn  Circuit  Court. 

y.  D,  Haynes,  y.  K.  Thompson ^  F.  Adkinson,  and  G.  M. 
Roberts,  for  appellant. 

%  Schwartz^  W.  H.  Bainbridge^  and  O,  B.  Liddell^  for 
appellees. 

Downey,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  to  recover  the  price  and  value  of  certain  stone 
coal  sold  by  the  plaintiffs  to  the  defendant.  The  complaint 
was  in  two  paragraphs,  the  jfirst  being  special,  and  the  sec- 
ond in  the  general  indebitatus  form.     Answer: 

1.  A  general  denial. 

2.  Payment. 

Reply  in  denial  of  the  second  paragraph  of  the  answer. 

Trial  by  jury.     Verdict  for  the  plaintiffs.     Motion  for  a 

new  trial  made  by  the  defendant  overruled,  and  judgment 

on  the  verdict.     The  error  assigned  is  the  refusal  of  the 

court  to  grant  the  defendant  a  new  trial.     Only  two  of  the 
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grounds  mentioned  in  the  motion  for  a  new  trial  are  relied 
upon  here.  The  first  is,  that  one  of  the  jurors  was  called 
kito  the  jury  box  as  a  talesman,  and  being  sworn  to  answer 
as  to  his  competency  to  sit  as  a  juror,  when  interrogated, 
said  he  had  no  suit  pending  in  the  court  at  that  term,  and 
was  not  a  party  to  any  suit  pending  for  trial  at  that  term, 
when,  in  truth  and  in  fact,  he  was  a  party  defendant  in  an 
action,  the  number  and  title  of  which  are  given  in  the  motion, 
then  pending  in  the  court  for  trial  at  that  term,  and  in  con- 
sequence of  which  wrong  answer  the  defendants  allowed  the 
juror  to  remain  on  the  jury,  and  he  did  sit  and  act  as  the 
foreman  of  the  jury,  the  defendant  and  his  counsel  being 
wholly  ignorant  that  he  was  a  party  to  said  pending  suit. 

Section  2  of  the  act  prescribing  the  manner  of  impan- 
elling petit  jurors,  etc.,  2  G.  &  H.  sec.  31,  after  pro- 
viding for  the  issuing  of  process  for  the  summoning  of  the 
jury,  the  calling  of  the  list  on  the  first  day  of  the  term  of 
the  court,  and  the  filling  of  vacancies  if  any  of  those  selected 
and  summoned  do  not  appear,  has  this  further  provision : 
"  And  should  the  panel  not  be  full  at  any  time  on  the  calling 
of  a  cause  to  be  submitted  to  a  jury,  the  court  shall  direct 
it  to  be  filled  from  other  competent  citizens  of  the  county: 
Provided,  that  in  no  case  shall  such  sheriff  summon  or  select 
any  person  who  has  a  cause  pending  in  such  court  for  trial 
at  that  term,  except  he  be  of  such  regular  panel."  Whether 
the  fact  that  a  person  called  to  serve  on  a  jury,  as  a  tales- 
man, has  a  suit  pending  in  the  court  for  trial  at  that  term  is 
a  ground  for  challenge,  or  whether  the  statute  is  only  direc- 
tory to  the  sheriff,  or  for  the  purpose  of  relieving  the  suitor 
so  called  from  serving,  except  at  his  option,  has  not  been 
decided  by  this  court,  so  far  as  we  are  advised,  nor  need  we 
decide  it  in  this  case.  Three  affidavits  were  filed  in  support 
of  the  reason  for  a  new  trial,  two  of  them  by  the  counsel  of 
the  defendant,  and  the  other  by  the  president  of  the  com- 
pany, to  the  effect  that  the  juror  was  interrogated  by  one 
of  the  counsel  for  the  defendant,  and  that  he  stated  that  he 
had  no  cause  pending,  etc. 
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Six  affidavits  were  filed  by  the  plaintiffs,  one  by  the  juror 
in  question,  two  by  other  jurors  in  the  case,  and  three  by  the 
attorneys  for  the  plaintiffs,  to  the  effect  that  the  juror  was 
interrogated  by  one  of  the  counsel  of  the  plaintiffs,  and  not 
by  one  of  the  counsel  for  the  defendant ;  and  four  of  them, 
the  juror  in  question  and  the  three  attorneys  for  the  plain- 
tiff, stated  in  different  language  that  the  objection  to  the 
juror  that  he  had  a  cause  pending  was  expressly  waived  by 
one  of  the  counsel  for  the  defendant  Thereupon  the  coun- 
sel for  defendant  each  in  an  additional  affidavit  denied  that 
the  waiver  of  the  objection  was  made  as  stated. 

When  the  recollection  of  those  who  were  present  and  par- 
ticipating in  the  trial  of  the  cause  is  so  at  variance  as  to 
what  took  place,  we  cannot  reverse  the  ruling  of  the  court 
on  the  point.  Conceding  that  the  objection  to  the  juror  was 
good  in  a  legal  point  of  view,  still  it  was  competent  for  the 
parties,  or  either  of  them  for  himself,  to  waive  it.  We  can- 
not say  that  the  waiver  was  not  made. 

The  other  ground  relied  upon  is,  that  the  damages  awarded 
by  the  jury  were  excessive.  Both  of  the  plaintiffs  testified 
as  to  the  quantity  of  the  coal  delivered,  and  several  witnesses 
on  the  part  of  ihe  defendant  testified  to  the  quantity  as  ascer- 
tained by  them  from  a  measurement  of  the  coal  in  the  pile 
after  it  had  been  delivered.^  Some  of  the  coal  was  delivered 
to  hands  working  for  the  company  at  their  residences.  If 
each  of  the  plaintiffs  delivered  the  quantity  of  coal  which  he 
testified  he  delivered,  then  the  amount  of  the  verdict  was 
not  too  large.  Fred.  Wesler  testified  that  he  delivered  to 
the  factory  twenty-six  hundred  and  seventy-three  bushels  and 

■ 

five  pounds,  and  to  hands  working  at  the -factory,  by  order 
of  the  president  of  the  company^  seven  hundred  and  thirty- 
eight  bushels  and  sixty-five  pounds. 

Chris.  Wesler  testified,  that  he  delivered  to  the  company 
twenty-six  hundred  and  fifty-three  bushels  and  thirty  pounds, 
and  one  hundred  and  twenty-one  bushels  and  twenty  pounds 
to  two  hands  of  the  factory.  If  we  make  no  mistake,  the 
total  quantity  is  six  thousand  one  hundred  and  eighty-six 
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bushels  and  fifty  pounds,  reckoning  seventy  pounds  to  the 
bushel;  and  estimating  the  coal  at  seventeen  cents,  the  price 
bushel,  and  estimating  the  coal  at  seventeen  cents,  the  price  at 
which  the  president  of  the  company  claims  to  have  been 
agreed  upon,  we  have  one  thousand  and  forty-nine  dollars, 
and  seventy  cents.  There  was  paid  by  the  defendant  one 
hundred  dollars,  which  leaves  nine  hundred  and  forty-nine 
dollars  and  seventy  cents.  The  verdict  was  for  nine  hun- 
dred and  forty-five  dollars  and  twenty  cents,  four  dollars  and 
fifty  cents  less  than  the  amount  resulting  from  our  calcula- 
tion. If  the  jury  believed  the  testimony  of  the  plaintiffs^ 
and  thought  it  more  reliable  than  the  evidence  on  the  other 
side  tending  to  show  that  a  less  amount  of  coal  was  deliv- 
ered than  testified  to  by  the  plaintiffs,  they  had  a  right  to  do 
so. 

The  best  that  can  be  said  for  the  appellant  is,  that  the  evi- 
dence is  conflicting.  In  such  cases,  this  court  cannot  dis- 
turb the  judgment. 

Tlie  judgment  is  affirmed,  with  costs. 


— •■ 


Mack  et  al.  v.  MuLCAHr. 

VtVLL,"— Construction  ofr—  Widow, — Marriage, — Devise  in  Restraint  of, — Exec- 
utor,— Estoppel, — Where  a  testator,  after  bequealhing  to  his  wife  his  personal 
effects,  etc.,  directed  that  the  residae  of  his  estate  should  be  converted  into 
money,  empowering  his  executor  to  sell  and  convey,  and,  when  the  whole 
should  be  converted  into  money,  gave  the  money  to  his  executor  in  trust,  to  place 
the  same  at  interest,  and  to  pay  the  interest  in  semi-annual  instalments,  sijc 
hundred  dollars  annually,  to  his  wife  during  her  life,  except  that  if  his  wife 
should  remarry  said  payment  should  cease,  and  his  property  should  be  divided 
smong  his  brothers  and  sisters ;  providing  that  the  bequest  to  his  wife  should 
be  in  lieu  of  her  right  as  his  widow,  and,  also,  that  if  the  annual  rents  and 
profits  of  his  real  estate  in  the  opinion  and  discretion  of  his  executor  should 
exceed  the  interest  at  the  rate  of  ten  per  cent,  per  annum  of  the  moneys  which 
might  be  realized  from  a  sale  of  the  real  estate,  then  the  real  estate  should  not 
le  sold  during  the  life  of  his  widow,  and  while  she  remained  his  widow,  unles» 


MAY  TERM,  1874.  69 


Mack  et  aL  v.  Mulcahy. 


hj  her  direction  and  consent;  though  if  she  married  again,  her  consent  should 
Bot  be  reqiured,  and  the  sale  should  in  such  case  remain  a  matter  in  the  dis» 
cretion  of  the  executor;  and,  abo,  that  if  from  the  rents  of  real  estate  and 
investments  made  said  annuity  could  not  be  produced,  the  deficiency  should 
be  paid  out  of  the  principal,  so  that  she  be"  secured  a  sufficient  support,  not  to 
exceed  six  hundred  dollars  annually,  but  not  to  be  drawn  or  received  by  her 
in  case  she  again  married ;  and,  also,  that  at  the  death  of  the  widow  the  reside 
nary  estate  be  distributed  to  parties  named;  and  the  widow  accepted  the 
provisions  of  said  will,  and  received  the  annuity  therein  provided  for  two 
years,  and' subsequently  married  again,  and  the  interest  on  investments  made 
by  the  executor  and  the  rents  from  real  estate  yielded  an  annual  income  of 
seven  hundred  dollars ; 

Jleid,  that  it  was  not  necessary  to  convert  the  entire  real  estate  into  money,  bat 
the  annuity  was  to  be  paid  the  widow  from  rents  of  real  estate  and  interest  on 
investments,  and  if  not  reali^ied  therefrom,  the  deficiency  was  to  be  made  op 
from  the  principal  of  the  estate. 

Jfeldf  also,  that  when  funds  had  been  invested  so  as  to  produce  six  hundred 
dollars,  the  executor  could  not  sell  the  real  estate  unless  required  by  the 
widow. 

Jleld,  also,  that  when  a  fund  was  created  producing  six  hundred  dollars  ani»- 
ally,  the  widow  was  entitled  to  demand  and  receive  her  annuity,  and  the  exeo- 
ntor  having  paid  the  annuity  for  two  years  could  not  afterward  deny  sadl 
right  of  the  widow. 

Meld,  also,  that  though  the  title  of  the  real  estate  was  by  the  will  vested  in  the 
executor,  to  nuse  a  fund  to  pay  the  annuity  to  the  widow,  the  condition  imposed 
on  the  widow,  that  in  case  she  married  the  bequest  was  null,  and  the 
payment  of  the  annuity  forbidden,  was  in  restraint  of  marriage  and  void,  and 
the  bequest  must  be  upheld. 

Jleid,  also,  that  the  bequest  in  favor  of  the  widow  vested  as  soon  as  the  rents 
and  interest  amounted  to  six  hnndred  dollars  annually,  and  as  she  was  at  that 
time  a  widow,  the  condition  of  forfeiture  was  subsequent. 

From  the  St.  Joseph  Circuit  Court 

W.  G.  George  and  A.  Anderson,  for  appellants. 

Z.  Hubbard,  for  appellee. 

BusKiRK,  J. — ^The  sufficiency  of  the  complaint  is  the  only 
<juestion  presented  for  our  decision,  the  solution  of  which 
-depends  upon  the  construction  to  be  placed  upon  the  will 
of  John  M.  Stover,  deceased. 

The  first  item  provides  for  the  payment  of  the  debts  and 
funeral  expenses  of  the  testator. 

The  second  item  bequeaths  to  his  wife  all  his  personal 
effects,  except  his  watch,  which  is  given  to  his  father. 
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The  residue  of  his  ^vill  is  as  follows : 

"Third.  All  the  rest,  residue,  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  whatsoever  and  wheresoever,  I 
order  and  direct  to  be  converted  into  money,  as  soon  as  the 
same  can  conveniently  be  done  after  my  decease ;  and  for 
that  purpose  I  do  hereby  authorize  and  empower  my  said 
executor  or  executors  hereinafter  named,  and  the  survivor 
of  them,  to  sell  and  dispose  of  all  my  said  real  estate,  either 
by  public  or  private  sale  or  sales,  as  they  or  he  may  deem 
best,  without  the  intervention  of  any  order  or  authority  of 
any  court,  for  the  best  price  or  prices  that  can  be  gotten  for 
the  same,  and  by  proper  deed  or  deeds,  conveyances  or 
assurances  in  the  law,  to  be  duly  executed,  acknowledged, 
and  perfected,  to  grant,  convey,  and  assure  the  same  to  the 
purchaser  or  purchasers  thereof  in  fee  simple;  and  when 
the  whole  of  my  said  estate  shall  be  converted  into- 
money  as  aforesaid,  then  I  will  and  direct  that  the  same 
shall  be  disposed  of  as  follows,  to  wit :  I  give,  devise,  and 
bequeath  the  said  money  to  my  executor  or  executors  here- 
inafter named,  and  the  survivor  of  them,  and  to  their  suc- 
cessor or  successors  in  trust,  that  they  or  he  do  and  shall 
put  and  place  the  same  out  at  interest  on  good  real  securities, 
which  interest  shall  be  paid  semi-annually,  and  pay  over  of 
the  interest  thereof  from  time  to  time,  semi-annually,  when  and 
as  the  same  shall  be  got  in  and  received,  the  sum  of  six  hundred 
dollars  in  the  aggregate  per  year  to  my  beloved  wife,  Sarah 
Stover,  during  all  the  term  of  her  natural  life,  excepting  only 
as  follows :  Said  payments  shall  cease  if  she  remarry  after 
my  death  ;  and  in  such  case  of  her  marriage  after  my  decease, 
the  division  of  the  property  shall  be  made  by  my  executor 
or  executors,  as  soon  as  convenient,  as  hereinafter  stated,, 
among  my  brothers  and  children  of  my  wife,  as  hereinafter 
named  ;  which  is  to  be  in  lieu  of  her  dower  at  common  law, 
and  of  her  statutory  right  as  my  widow,  under  the  provisions 
of  the  law  of  the  State  of  Indiana  in  force  at  the  time  of  my 
decease.  But  I  also  direct  that  if  the  annual  rents  and 
profits  of  my  real  estate,  held  by  me  at  the  time  of  my 
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decease,  will,  in  the  opinion  and  discretion  of  my  executor 
or  executors,  exceed  the  interest  at  the  rate  of  ten  per  cent. 
per  annum  of  the  moneys  that  might  be  realized  from  the 
sale  of  the  same,  then  in  that  case  the  real  estate  shall  not, 
during  the  natural  life  of  my  said  wife,  and  whilst  she  remains 
my  widow,  be  by  my  said  executor  or  executors  sold,  unless 
by  the  direction  and  consent  of  my  said  wife,  excepting 
that  in  case  of  the  marriage  of  my  said  wife,  the  consent  of; 
herself  or  her  husband  shall  not  be  requisite  to  a  sale  of  said 
property,  but  the  same  shall  be  and  remain  a  matter  of  dis- 
cretion on  the  part  of  my  executor  or  executors,  or  the  sur- 
vivors of  them. 

"And  I  do  also  direct,  that  if  from  the  rents  an4  profits 
of  said  real  estate,  and  from  the  interest  of  other  investments 
made  by  myself,  or  to  be  made  by  my  executor  or  ekecu- 
tors,  the  sum  of  six  hundred  dollars  annually  cannot  be 
procured  for  the  support  of  my  said  wife,  then,  and  in  such 
case,  my  said  executor  or  executors  may,  and  are  hereby 
authorized,  out  of  the  principal  of  my  estate,  from  time  to 
time,  to  pay  to  my  said  wife  the  deficiency,  so  that  she  shall 
and  will  be  secured  a  sufficient  support,  but  not  to  exceed 
the  sum  of  six  hundred  dollars  annually,  and  not  to  be  drawn 
or  received  by  her  in  case  she  again  marries.  And  from 
and  immediately  after  the  death*  of  my  said  wife,  Sarah 
Stover,  I  give,  devise,  and  bequeath  the  principal  of  my 
residuary  estate,  with  all  accumulated  interest,  to  be  equally 
divided,  share  and  share  alike,  between  my  brothers,  George 
H.  Stover,  William  C.  Stover,  and  Frank  P.  Stover ;  and  my 
wife's  five  children,  Horace  G.  VanPuyl,  Ella  Burdsell,  for- 
merly VanPuyl,  Sallie  H.  VanPuyl,  Mattie  VanPuyl,  and 
Marv  C.  VanPuyl. 

"Fourth.  I  nominate,  constitute,  and  appoint  my  friends 
W^illiam  Mack  and  George  W.  Matthews,  of  the  said  city  of 
South  Bend,  Indiana,  executors  of  this  my  last  will  and  tes- 
tament, hereby  revoking  all  former  wills  by  me  at  any  time 
heretofore  made,  and  do  declare  these  present  only  to  be  and 
contain  my  last  will  and  testament. 
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'*  In  witness  whereof,  I,  John  M.  Stover,  the  testator,  have^ 
to  this  my  will,  set  my  hand  and  seal,  this  29th  day  of  Octo- 
ber, A.  D.  1869.  John  M.  Stover." 

The  complaint  alleged  the  execution  of  the  above  will,  the 
death  of  the  testator,  the  probate  of  the  will,  and  the  accept- 
ance and  qualification  of  William  Mack  as  executor  of  said 
will;  that  the  said  Sarah  J.  Stover  accepted  of  the  provisions 
of  said  will  in  her  favor,  and  had  received  the  annuity  therein 
provided  for  more  than  two  years ;  that  the  .said  testator 
left'an  estate  worth  fifteen  thousand  dollars,  which  had  come 
into  the  hands  of  said  executor  and  was  well  invested,  which^ 
togetl^r  with  the  rents  derived  from  the  real  estate  of  which 
said  testator  died  seized,  yielded  an  income  annually  of 
seven  hundred  dollars ;  that  said  executor  then  had  in  his 
hands  a  sum  sufficient  to  pay  her  semi-annual  payment,  as 
provided  by  said  will ;  that  subsequent  to  the  death  of  said 
testator,  the  said  Sarah  Stover,  the  former  wife  and  widow  of 
the  said  testator,  had  intermarried  with  Michael  Mulcahy,  who 
had  continued  to  be  and  then  was  her  husband ;  that  subse- 
quent to  her  said  m&rriage  the  said  executor  claimed  that  by 
her  said  marriage  she  had  forfeited  all  rights  secured  to  her 
by  the  said  will,  and  had  for  that  reason  refused  to  pay  her 
a  semi-annual  payment  which  was  due  her  under  and  by  vir- 
tue of  said  will,  and  threatened  to  distribute  the  said  estate 
to  the  residuary  devisees  and  legatees  named  in  the  said  will. 
The  prayer  of  the  complaint  was,  that  so  much  of  said  will 
as  provided  that  the  payment  of  the  annuity  to  her  should 
cease  and  terminate  upon  her  marriage  should  be  decreed  to 
be  in  restraint  of  marriage,  and  void ;  that  the  said  executor 
should  be  perpetually  enjoined,  during  her  natural  life,  from 
distributing  such  estate  to  the  residuary  devisees  and  liga- 
tees;  and  that  such  executor  be  ordered  and  required  to  pay 
over  to  her  the  said  sum  of  six  hundred  dollars,  as  provided 
by  the  said  will. 

A  demurrer  on  behalf  of  the  executor  and  residuary 
devisees  and  legatees  was  filed  to  the  complaint  and  overruled^ 
to  which  an  exception  was  taken. 
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An  issue  formed  by  the  general  denial  was  submitted  to 
the  court  for  trial,  and  resulted  in  a  finding  and  judgment  for 
the  appellee. 

The  error  assigned  is  based  upon  the  overruling  of  the 
demurrer  to  the  complaint. 

We  have  not  been  aided  by  a  brief  of  counsel  for  appellee, 
but  the  counsel  for  appellants  has  submitted  a  very  able  and 
elaborate  brief,  in  which  two  positions  are  assumed  and 
strenuously  contended  for,  and  they  are,  first,  that  the  com- 
plaint does  not  show  that  the  widow  had  ever  become  enti- 
tled to  the  payment  of  the  annuity  provided  by  said  will ; 
and,  second,  that  if  such  right  ever  existed  it  had  terminated 
upon  her  marriage. 

The  argument  made  in  support  of  the  first  proposition  is, 
that  the  sum  of  six  hundred  dollars  was  to  be  paid  to  the 
widow  only  when  the  wjjole  of  the  estate  of  the  testator  was 
converted  into  money,  and  that  it  appeared  from  the  com- 
plaint that  such  had  not  been  done.  The  argument  is  based 
upon  the  third  clause  in  the  will.  In  placing  a  construction 
upon  the  will  in  question,  we  are  required  to  examine  every 
part  of  it,  and  to  so  construe  it  as  to  carry  into  eflfect  the 
plain  and  obvious  purpose  of  the  testator.  It  is  manifest 
from  the  whole  instrument,  that  the  main  purpose  of  the 
testator  was  to  provide  an  annuity  of  six  hundred  dollars  for 
liis  widow.  It  is  true  that  he  provides  in  the  third  clause 
that  his  entire  estate  should  be  converted  into  money,  and 
when  it  was  so  converted,  that  it  should  be  put  at  interest 
upon  real  securities,  and  that  the  interest  derived  from  such 
loans,  to  the  amount  of  six  hundred  dollars,  should  be  paid 
semi-annually  to  his  widow;  but  in  a  subsequent  part  of  the 
will  he  directs  that  if  the  annual  income  of  his  real  estate 
exceeds  ten  per  cent,  of  the  money  for  which  it  could  be 
sold,  the  same  shall  not  be  sold  except  by  the  direction  of 
his  widow.  The  testator  further  provides,  that  if  from  the 
rents  of  his  real  estate,  and  from  the  interest  of  investments 
by  him  made,  or  which  may  be  made  by  his  executors,  the 
sum  of  six  hundred  dollars  annually  cannot  be  provided  for  the 
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support  of  his  wife,  then,  and  in  such  case,  his  executors  are 
authorized,  out  of  the  principal  of  his  estate,  from  time  to* 
time,  to  pay  to  his  wife  the  deficiency,  so  that  she  shall  and 
will  be  secured  a  sufficient  support,  but  not  to  exceed  the 
sum  of  six  hundred  dollars  annually. 

In  our  opinion,  these  provisions  dispensed  with  the  neces- 
sity of  converting  the  entire  estate  of  the  testator  into  money^ 
and  in  effect  provided  that  her  annuity  should  be  paid  from 
the  rents  of  his  real  estate,  and  the  interest  derived  from 
investments  made,  and  to  be  made,  and  that  if  a  sufficient 
sum  could  not  be  realized  from  these  sources,  then  the 
deficiency  was  to  be  made  up  from  the  principal  of  his 
estate. 

The  complaint  alleges  that  the  funds  of  the  estate  had 
been  invested  by  the  executor  to  an  amount  sufficient  to  pro- 
duce seven  hundred  dollars  annually.  This  result  having- 
been  accomplished,  the  executor  possessed  no  power  under 
the  will  to  sell  the  real  estate,  unless  required  so  to  do  hy 
the  widow,  and  it  does  not  appear  that  she  required  its  sale. 

It  is  insisted  by  counsel  for  appellant,  that  the  will  does 
not  vest  any  estate  in  the  executors,  but  gives  them  a  naked 
power  to  sell.  We  do  not  regard  this  question  as  of  any 
importance  in  the  present  case,  and  decide  nothing  in  refer- 
ence thereto.  Full  and  ample  power  is  vested  in  the  execu- 
tors, by  the  sale  of  real  estate,  the  rents  received  therefor^ 
and  interest  derived  from  investments  made,  and  to  be  made^ 
to  create  a  fund  which  will  yield  an  annual  income  of  six 
hundred  dollars,  and  when  this  is  done  they  are  required  ta 
pay  the  same  to  the  widow  of  the  testator. 

The  estate  is  held  in  trust  by  the  executors,  charged  with 
the  duty  and  invested  with  the  power  to  execute  the  trusts 
created  thereby;  and  this,  in  our  opinion,  gives  them  the 
power  to  rent  the  real  estate,  and  receive  the  rents  and  apply 
tlie  money  as  directed  by  the  will.  The  .direction  to  apply 
the  rents  and  profits  of  the  real  estate  to  the  payment  of  the 
annuity  to  the  widow,  taken  in  connection  with  the  other 
provisions  of  the  will,  necessarily  confers  the  power  to  col- 


MAY  TERM,  1874.  75 

Mack  et  al.  v,  Mulcahy. 

lect  the  rents.  In  our  opinion,  the  widow  was  entitled  to 
demand  and  receive  her  annuity  whenever  a  fund  was  created 
which  would  produce  six  hundred  dollars  annually.  The 
executor,  having  paid  the  annuity  for  two  years,  is  in  no  con- 
dition now  to  say  that  the  widow  was  never  entitled  to  demand 
and  receive  the  provisions  created  for  her  in  the  will. 

We  proceed  to  inquire  whether  the  widow  by  her  subse- 
quent marriage  forfeited  her  right  to  the  annuity.  We  have 
the  following  statutory  provision  bearing  upon  the  question : 
"A  devise  or  bequest  to  a  wife  with  a  condition  in  restraint 
of  marriage  shall  stand,  but  the  condition  shall  be  void/*  2 
G.  &  H.  552,  sec.  2. 

This  leads  us  to  inquire,  what  are  conditions  in  restraint 
of  marriage  ?  A  recent  elementary  writer  uses  the  following 
language  :  "  It  has  been  already  remarked  that  marriage 
ought  to  be  free,  and  that  the  law  does  not  countenance  such 
restrictions  as  unreasonably  deter  persons  from  forming  that 
relation.  Therefore  a  devise,  upon  condition  not  to  marry* 
or  not  to  marry  a  person  of  such  a  profession  or  calling,  is 
void,  whether  there  be  a  limitation  over  or  not.  But  while 
the  law  will  annul  such  conditions  as  impose  an  improper 
restraint  upon  marriage,  it  will  uphold  such  as  are  reasona- 
ble and  have  a  tendency  to  guard  the  inexperience  and  ardor 
of  youth  frorti  being  beguiled  by  the  arts  of  the  subtle  and 
corrupt  who  would  betray  them."     Willard  Eq.  Jur.  525. 

The  condition  imposed  upon  the  bequest  in  the  present. 
case  was,  that  his  widow  should  not  marry  subsequent  to  his 
death,  and  in  case  she  married  the  bequest  was  annulled,  and 
the  payment  of  the  annuity  was  forbidden.  The  condition 
imposed  was  clearly  and  obviously  in  restraint  of  marriage,. 
as  it  absolutely  prohibited  any  subsequent  marriage.  It 
necessarily  and  unavoidably  results,  that  if  the  above  quoted 
section  of  the  statute  relating  to  wills  is  applicable  to  the 
present  case,  we  must  uphold  the  bequest,  and  hold  the 
condition  to  be  void. 

It  is,  however,  earnestly  insisted  by  counsel  for  appellants^ 
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that  such  statute  has  no  application  to  the  present  case» 
Several  reasons  are  assigned  in  support  of  this  position. 

It  is,  in  the  first  place,  argued,  that  the  statute  does  not 
apply  to  the  bequest  under  examination,  because  the  bequest 
is  not  to  the  wife,  but  to  the  trustees  ;  that  the  title  to  the 
property  granted  is  vested  in  them,  and  not  in  the  widow. 

In  our  opinion,  this  argument  is  unsound.  There  is  no 
devise  of  the  real  estate  to  the  widow,  nor  is  there  a  bequest 
of  the  personalty ;  but  the  title  to  both  is  vested  in  the  exec- 
utors, who  hold  the  same  charged  with  the  trust  created  by 
the  will*  While  there  is  no  devise  or  bequest  of  the  real  or 
personal  property,  there  is  a  bequest  to  the  wife  of  a  sum  of 
money  which  is  to  be  derived  from  the  rents  of  the  realty, 
and  the  interest  resulting  from  the  loans  made  by  the  testa- 
tor or  his  executors.  The  bequest  is  not  of  the  property 
itself,  but  of  its  proceeds  or  income.  We  think  the  bequest 
comes  clearly  within  both  the  letter  and  spirit  of  our  statute^ 
and  must  be  governed  by  it. 

It  is,  in  the  second  place,  contended,  that  the  statute  does 
not  apply  to  the  present  case,  because  the  estate  was  not 
vested  at  the  happening  of  the  event  which  worked  a  forfeit- 
ure of  the  bequest.  We  have  already  reached  the  conclu- 
sion that  the  widow  was  entitled  to  demand  and  receive  her 
annuity  prior  to  her  subsequent  marriage,  and  we  have  already- 
seen  that  she  had,  in  fact,  been  paid  her  annuity  for  two  yeais 
preceding  her  marriage. 

It  is  attempted  to  be  maintained,  in  the  third  place,  that 
the  condition  imposed  was  a  condition  precedent,  and  not 
subsequent.  The  argument  is,  that  the  widow  was  to  receive 
every  six  months  the  sum  of  three  hundred  dollars,  on  the 
condition  precedent  that  she  remained  a  widow.  We  are 
unable  to  appreciate  the  force  of  the  argument.  The  bequest 
vested  as  soon  as  the  rents  and  interest  amounted  to  six 
hundred  dollars  annually,  and  when  this  event  occurred  she 
was  a  widow.  There  seems  to  be  no  room  to  doubt  that 
the  condition  was  subsequent.     The  distinction  between  con- 
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ditions  precedent  and  subsequent  was  fully  considered  in  the 
recent  case  of  Lindsey  v.  Lindsey,  45  Ind.  552. 

In  our  opinion,  the  complaint  was  good,  and  entitled  the 
appellee  to  the  relief  demanded  and  granted. 

The  judgment  is  affirmed,  with  costs. 


Meek  v.  Keene. 

Pkactice. — Motion  for  New  Trial, — A  motion  for  a  new  trial,  on  the  ground 
of  evidence  having  been  improperly  admitted  or  excluded,  must  point  out  the 
evidence  claimed  to  have  been  improperly  admitted  or  excluded. 

Instruction. — Frattd  and  Warranty, — In  an  action  for  fraud  and  warranty  in 
the  sale  of  peisonal  property,  it  is  error  to  instruct  the  jury  that  if  the  plain- 
tifif  made  an  examination  of  the  property  for  himself  he  can  not  recover,  unless 
the  defendant  warranted  the  property  to  be  of  a  certain  kind  or  character^ 
and  it  did  not  comply  with  the  terms  of  the  warranty. 

From  the  Owen  Common  Pleas. 

A.  T,  R(/se,  D*  E,  Beem^  and  J.  J.  Stephenson^  for  appel- 
lant. 

C.  F.  McNutt,  G.  W.  Grubbs,  W,  A.  Montgomery,  W.  E. 
Dittemorey  and  y,  C.  Robinson,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellant  against 
the  appellee,  before  a  justice  of  the  peace.  What  was  done 
before  the  justice,  or  how  it  got  into  the  common  pleas  court, 
does  not  appear  by  the  record;  but  counsel  in  their  'briefs 
say  that  there  was  judgment  for  the  plaintiff  before  the  justice, 
and  that  an  appeal  was  taken  by  the  defendant  to  the  cdmmon 
pleas.  The  only  paper  in  the  record,  that  was  before  the 
justice,  is  the  complaint,  and  that  shows  that  the  suit  was 
for  fraud  and  warranty  in  the  sale  of  wheat,  with  proper 
averments  as  to  both,  and  seeks  to  recover  back  the  pur- 
chase-money which  had  been  paid.  There  was  a  trial  by 
jury,  and  verdict  and  judgment  for  the  defendant. 
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The  only  legal  or  proper  assignment  of  error  is  the  over- 
ruling of  a  motion  for  a  new  trial.  The  reasons  for  a  new 
trial  are : 

"  1st.  The  verdict  is  not  sustained  by  sufficient  evidence. 

"  2d.  That  the  verdict  is  contrary  to  law. 

"  3d,  That  the  court  erred  in  the  ruling  on  the  admission 
and  rejection  of  evidence  at  the  trial  of  said  cause,  which 
rulings  were  at  the  time  excepted  to  by  the  plaintiff.  (Excep- 
tions No.  I.) 

•*  4th.  Error  of  the  court  in  giving  instructions  to  the  jury, 
which  were  excepted  to  at  the  time,  to  wit,  Nos.  4,  5, 
and  6." 

As  to  the  first  reason  for  a  new  trial,  we  need  only  say 
that  the  evidence  is  somewhat  conflicting,  but  we  have  read 
and  carefully  considered  it  all,  and  we  think  that  it  reason- 
ably and  fully  sustains  the  verdict. 

As  to  the  second  reason  for  a  new  trial,  we  are  unable  to 
see  why  "  the  verdict  is  contrary  to  law." 

As  to  the  third  reason  for  a  new  trial,  this  court  has  often 
and  repeatedly  held  that  it  is  too  vague,  uncertain,  and  indefi- 
nite in  not  pointing  out  what  evidence  was  improperly 
admitted  or  rejected.  A  different  ruling  would  do  great 
injustice  to  the  court  and  opposite  party,  and  a  reference  to 
a  bill  of  exceptions  not  then  made  or  filed  can  not  cure  the 
defect. 

As  to  the  fourth  reason  for  a  new  trial,  the  only  objection 
urged  by  the  counsel  for  the  appellant  is  to  the  fourth  instruc- 
tion, which  is  as  follows  : 

**If  Meek  made  an  examination  of  the  wheat  for  himself, 
he  can  not  recover  in  this  action,  unless  the  defendant  war- 
ranted the  wheat  to  be  of  a  certain  kind  or  quality,  and  the 
wheat  failed  to  comply  with  the  terms  of  the  warranty." 

The  giving  of  this  instruction  was  error.  It  left  the  jury 
to  believe  that  if  Meek  had  made  but  a  slight  or  casual 
examination  of  the  wheat,  and  although  he  might  have  relied 
on  the  false  and  fraudulent  representations  of  Keene,  and  not 
on  his  own  judgment  formed  on  such  examination,  yet  he 
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could  not  recover  for  the  fraud.  This  is  not  the  law.  He 
must  have  relied  on  his  own  judgment,  and  not  on  the  false 
representations,  to  prevent  him  from  recovering  on  them. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  grant  a  new  trial. 


47      79 
The  Terre  Haute  and  Indianapolis  Railroad  Company       "^^    ^^ 

V.  Fitzgerald. 


1 


Railroad. — Liability  for  Acts  of  Conductor. — A  railroad  company  is  liable  for  | 
the  wilful  acts  or  to^  of  the  conductor  of  a  train  and  its  other  servants  act- 
ing under  him,  in  ejtcling  a  passenger,  when  such  ejection  is  wrongful. 

•Sabie. — Commutation  Ticket. — A  railroad  company,  being  the  owner  of  one 
road  and  the  lessee  of  another,  the  two  forming  a  continuous  line  between 
Indianapolis  and  St.  Louis,  sold  a  <<  thousand-mile"  ticket,  authorizing  the 
purchaser  to  travel  three  hundred  miles  upon  one  of  said  roads  and  seven 
hundred  miles  upon  the  other,  having  black  figures  representing  the  one  road 
and  red  figures  the  other,  with  directions  to  conductors  to  punch  out  the  black 
figures  representing  the  number  of  miles  travelled  on  the  western  division  of 
the  road,  and  the  red  figures  for  the  miles  travelled  on  the  eastern  end.  On 
the  back  of  the  ticket  were  printed  conditions,  on  which  the  ticket  was  issued, 
signed  by  the  purchaser,  among  which  was  astipulation  that  the  miles  travelled 
each  trip  should  be  indicated  by  the  conductor  punching  out  corresponding 
figures  on  the  opposite  side.  After  all  the  red  figures  had  been  punched  out, 
the  purchaser  offered  the  ticket  for  passage  on  a  train  on  the  eastern  division 
of  the  through  line,  which  the  conductor  refused  to  accept,  though  there  were 
black  figures  not  punched  out  amounting  to  the  number  of  miles  for  which  it 
was  ofiered ;  and  the  holder  of  the  ticket,  refusing  to  pay  his  fare  or  to  leave  the 
car  unless  forcibly  ejected,  was  put  off  by  the  conductor  and  his  assistants. 

Mieid,  that  the  terms  expressed  on  the  ticket  constituted  a  contract  between  the 
seller  and  purchaser  of  thtf  ticket;  that  when  the  purchaser  had  travelled  on 
the  eastern  part  of  the  line  a  sufiicient  number  of  miles  to  exhaust  the  red  fig- 
ures, the  ticket  gave  him  no  claim  to  be  carried  any  more  on  that  part  of  the 
road,  and  that  his  refusal  to  pay  fare  and  to  leave  the  car  on  request  justified 
his  expulsion  therefrom. 

From  the  Shelby  Common  Pleas. 

^.  G.  Porter,  B.  Harrison,  and  C.  C.  Mines,  for  appellant. 
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T.  A.  HendrickSy  O.  B.  Hord^  A.  W.  Hendricks^  and  A.  F^ 
Denny ^  for  appellee. 

OsBORN,  J. — ^This  was  an  action  by  the  appellee  to  recover 
damages  for  an  alleged  unlawful  expulsion  from  the  cars  of 
the  appellant  by  its  servants. 

The  complaint  contains  three  paragraphs.  The  first 
alleges  that  the  appellant  is  the  owner  of  a  railroad  extend- 
ing from  Indianapolis  to  Terre  Haute,  and  engaged  in  the 
business  of  conveying  persons  for  hire  to  and  from  those 
places,  and  intermediate  places  on  the  line  of  the  road ;  that 
on  a  day  named,  the  appellee  paid  the  usual  fare  from  Terre 
Haute  to  Greencastle,  and  took  passage  and  occupied  a  seat 
in  one  of  the  cars  of  the  appellant  from  the  former  to  the 
latter  place ;  that  after  .travelling  ten  miles  the  conductor 
demanded  pay  from  him  as  a  passenger,  and  refusing  to  com- 
ply with  such  demand,  he  was  forcibly  ejected  from  the  car, 
and  left  at  Brazil,  a  station  between  Terre  Haute  and  Green- 
castle. 

The  second  and  third  paragraphs,  respectively,  allege  in 
different  forms,  that  the  appellant  was  the  owner  of  the  Terre 
Haute  and  Indianapolis  Railroad,  extending  from  Terre 
Haute  to  Indianapolis,  and  had  the  control  of  the  St.  Louis, 
Vandalia,  and  Terre  Haute  Railroad,  extending  from  St. 
Louis  to  Terre  Haute,  and  together  forming  a  continuous 
line  from  Indianapolis,  in  this  State,  to  St.  Louis,  in  the 
State  of  Missouri,  and  known  as  the  St.  Louis,  Vandalia, 
Terre  Haute,  and  Indianapolis  Railroad.  They  also  allege 
the  purchase  of  a  ticket  of  the  appellant  by  the  appellee  for 
the  sum  of  twenty-five  dollars,  called  a  "thousand  m!Ie 
ticket,"  by  which  the  appellant  undertook  to  carry  the  appel- 
lee a  distance  of  one  thousand  miles  on  the  St.  Louis,  Van- 
dalia, Terre  Haute,  and  Indianapolis  Railroad ;  that  he  had 
not  travelled  the  distance  of  one  thousand  miles  on  ihc  ro::d 
so  owned  or  operated  by  the  appellant,  but  was  entitled  to 
travel  thereon  from  Terre  Haute  to  Greencastle;  that  by 
virtue  of  the  agreement  contained  in  the  ticket,  and  z.n 
endorsement  on  the  back  of  it,  he  took  passage  on  one  of 
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the  cars  at  Terre  Haute  for  Greencastle ;  that  the  conductor 
of  the  train,  knowing  that  he  was  so  entitled  to  travel  and 
be  conveyed,  wrongfully  and  maliciously  refused  to  permit 
him  to  travel  on  the  train,  and  that  he  was  violently,  rudely, 
angrily,  and  maliciously  seized  upon  by  the  conductor  of  the 
train  and  other  servants  of  the  appellant,  and  dragged  from 
his  seat  through  the  car,  and  thrown  prostrate  upon  the 
ground,  and  finally  left  at  Brazil,  a  station  on  the  road  a  con- 
siderable distance  west  of  the  town  of  Greencastle,  whereby 
he  received  permanent  and  serious  injuries. 

The  third  paragraph  contains  some  other  allegations,  but 
as  no  question  is  made  as  to  the  sufficiency  of  that  para- 
graph, we  do  not  consider  it  necessary  to  state  them. 

Separate  demurrers  were  filed  to  each  paragraph  of  the 
complaint,  which  were  overruled,  and  exceptions  taken.  An 
answer  of  general  denial  was  then  filed.  The  cause  was  tried 
by  a  jury,  who  rendered  a  verdict  for  the  appellee,  and 
assessed  his  damages  at  two  thousand  five  hundred  dollars. 
The  appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  judgment  was  rendered  upon  the  verdict.  Proper 
exceptions  were  taken. 

Several  reasons  are  set  out  in  the  motion  for  a  new  trial 
The  second  is,  that  the  verdict  is  not  sustained  by  sufficient 
evidence. 

4.  Errors  of  law  occurring  at  the  trial,  and  excepted  to  by 
the  appellant  at  the  time. 

Two  of  the  alleged  errors  relate  to  the  admission  and 
exclusion  of  evidence.  One,  that  the  court  refused  to  give 
certain  instructions  asked  by  the  appellant;  another,  that  the 
court  gave  certain  instructions  over  the  objection  and  excep- 
tion of  the  appellant ;  and  another  that  the  court  gave  the  j  ury 
only  one  form  of  verdict,  and  that  for  the  plaintiff.  Other 
errors  are  complained  of,  but  under  the  rulings  of  this  court 
they  are  not  sufficiently  explicit  to  raise  any  question,  and 
hence  need  not  be  noticed* 

The  errors  assigned  are : 
Vol.  XLVIL- 
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1.  In  overruling  the  demurrers  to  the  complaint 

2.  In  overruling  the  motion  for  a  new  trial. 

The  objection  to  the  first  and  third  paragraphs  of  the  com- 
plaint is  waived ;  but  it  is  urged  that  the  demurrer  to  the 
second  should  have  been  sustained,  for  the  reason  that  there 
is  no  averment  that,  before  the  removal  from  the  train,  the 
appellee  exhibited  or  tendered  his  ticket  to  the  conductor,  or 
even  had  it  in  his  possession ;  nor  that  the  conductor,  or  any 
of  the  servants  of  the  appellant,  knew  that  he  had  it  in  his 
possession. 

It  is  alleged,  that  since  the  purchase  oY  the  ticket  the  appel- 
lee had  not  travelled  one  thousand  miles  on  the  road,  by  vir- 
tue of  the  agreement ;  that  the  appellant  well  knowing  that 
he  was  so  entitled  to  be  conveyed,  but  maliciously  and  fraud- 
ulently contriving  to  defraud  and  injure  him,  wholly  refused 
to  permit  the  appellee  to  travel  on  the  train  after  receiving 
him  in  one  of  the  cars  composing  the  train,  for  the  purpose 
of  travelling  upon  and  being  conveyed  as  a  passenger ;  and 
that  when  the  train  had  run  ten  miles  from  the  place  where 
he  had  entered  the  car  as  such  passenger,  he  was  violently, 
rudely,  angrily,  and  maliciously  seized  upon  by  the  conductor 
of  the  train,  one  of  the  appellant's  servants,  and  by  four  others 
of  its  servants,  and  dragged  from  his  seat  through  the  cars, 
and  thrown  and  pushed  prostrate  upon  the  ground,  and 
finally  left  at  Brazil,  more  than  twenty  miles  from  his  place 
of  destination ;  that  he  was  not  guilty  of  any  disorderly  con- 
ducty  and  did  not  violate  any  of  appellant's  rules. 

We  think  the  paragraph  in  question  good,  and  the  demur- 
rer to  it  correctly  overruled.  The  company  was  liable  for 
the  wilful  acts  or  torts  of  the  conductor,  and  its  other  ser- 
vants acting  under  him,  in  ejecting  the  appellee  from  the  car. 
His  expulsion  was  within  the  general  scope  of  the  employ- 
ment and  authority  of  the  conductor.  The  yeffersonville  R. 
R,  Co.  V.  Rogers^  38  Ind.  116.  The  ^wz^^w^w  of  the  action 
was  the  violent  and  malicious  expulsion,  and  not  the  breach 
of  the  contract  to  carry. 

Before  stating  or  considering  the  alleged  error  in  givin£ 
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instructions,  it  will  be  proper  to  state  that  the  record  shows, 
amongst  other  things,  that  the  road  of  the  appellant  extends 
from  Terre  Haute  to  Indianapolis ;  that  the  St.  Louis,  Van- 
dalia,  and  Terre  Haute  Railroad  extends  from  St.  Louis  to 
Terre  Haute ;  that  the  last  named  road  is  run,  managed,  and 
■operated  by  the  appellant,  under  a  lease,  by  the  terms  of 
•which  it  is  to  receive  a  certain  percentage  of  the  gross 
receipts  from  all  traffic  moved  over  the  line,  or  business  done 
thereon,  as  a  consideration  for  working,  maintaining,  and 
operating  the  road ;  that  the  two  roads  are  run  as  one  con- 
tinuous line,  extencfing  from  St.  Louis  to  Indianapolis,  under 
the  control  of  the  appellant ;  that  the  two  roads  thus  united 
•are  called  "  The  St.  Louis,  Vandalia,  Terre  Haute,  and  Indi- 
anapolis Railroad;"  that  prior  to  the  15th  of  September, 
1870,  the  appellant  purchased  a  thousand-mile  ticket,  for 
sale  to  persons  on  application  to  the  proper  agent  of  the 
company.  It  is  claimed  by  the  appellant  that  such  tickets 
were  sold  only  to  merchants,  and  persons  having  occasion  fre- 
quently to  travel  over  the  line  of  the  road.  The  fare  was 
less  under  that  kind  of  a  ticket  than  by  the  usual  trip  ticket. 
It  contained  on  its  face  numbers  which,  added  together, 
made  an  aggregate  of  one  thousand  miles.  There  were  two 
sets  of  figures,  one  black  and  the  other  red ;  the  black  repre- 
sented seven  hundred  miles,  and  the  red  three  hundred,  the 
black  exceeding  the  red  in  the  proportion  that  the  St.  Louis 
and  Vandalia,  or  western  division,  exceeded  the  Terre  Haute 
and  Indianapolis,  or  eastern  division,  in  length.  The  black 
numbers  were  above,  and  the  red  numbers  below  the  ticket. 
On  the  back  of  the  ticket  were  certain  printed  conditions, 
which  the  purchaser  signed  before  it  was  sold  and  delivered 
to  him. 

On  the  15th  of  September,  1870,  the  appellee' applied  to 
the  proper  agent  of  the  appellant,  to  purchase  one  of  these 
tickets,  representing,  as  the  agent  testified,  that  he  was  an 
agent  of  an  emigrant  colonization  society,  and  the  appel- 
lee testified  that  he  had  been  such  agent,  in  answer  to  a 
question  relative  to  his  business.    The  ticket  was  sold  ta 
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him  for  twenty-five  dollars.    The  following  is  a  copy  of  the 
ticket^  with  the  stubs  and  conditions  on  the  back  of  it: 


9 

»4 

Sold  SEmMBER  15TH,  1870, 
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J.  A.  FITZGERALD, 
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Mr.  N.  W.  and  J.  A.  Fitzgerald  may  travel  one  thousand 
miles  on  the  St.  Louis,  Vandalia,  Terre  Haute,  and  Indian- 
apolis Railroad,  subject  to  the  conditions  on  the  back  of  this 
ticket. 


Conductors  will  punch  out  the  black 
figures  for  passage  on  St.  L.,V.  &  T.  H. 
R.  R.,and  the  red  figures  on  the  T.  H. 
&  L  R.  R. 


F.  CHAM0LER, 

Gen.  Tuka  Agent, 
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St.  Louis,  Vandalia,  Terre  Haute  &  Indianapolis  Railroad. 


#25. 


UILEAGB  TICKET. 

Sold  September  15th,  1870, 
To  N.  W.  AND  J.  A.  Fitzgerald, 


Conductors  will  take  up  this  check  and  return  it  to  the 
General  Hcket  Office. 
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On  the  back  of  the  ticket  were  the  following  printed  condi- 
tions, signed  by  the  plaintiff: 

«  CONDITIONS. 

"  The  person  purchasing  this  ticket  does  so  with  the  express  agreement  that 

flie  same  is  not  transferable,  and  that  he  will  use  the  same  within months 

from  its  date.  Should  it  be  presented  aAer  the  time  specified,  or  by  any  other 
person,  the  conductor  is  authorised  to  take  up  this  ticket,  and  return  it  to  the 
general  ticket  office  of  the  company.  The  miles  travelled  each  trip  to  be  indi- 
cated by  conductor  punching  out  corresponding  figures  on  the  opposite  side. 

**  I  accept  the  above  conditions,  and  have  purchased  this  ticket  with  a  full 
understanding  of  the  same. 

»  September  15th,  1870.  N..  W.  FrrzGERALD." 

He  travelled  over  the  road  and  used  the  ticket  until  all 
the  red  figures  and  many  of  the  black  ones  had  been  punched 
out.  .According  to  his  testimony,  he  had  travelled  and  used 
the  ticket  from  Indianapolis  to  Greencastle,  a  distance  of 
forty-one  miles,  and  back,  from  four  to  six  times.  On  two 
or  three  occasions,  after  the  red  figures  were  all  punched 
out,  he  travelled  on  the  cars  of  the  appellant  on  the  eastern 
<livision  of  the  road,  and  offered  the  ticket  as  evidence  of 
his  right  to  travel  on  it,  and  offered  to  permit  the  conductor 
to  punch  the  black  figures  for  the  number  of  miles  travelled 
The  conductors  uniformly  refused  to  accept  the  ticket  as 
fare,  or  to  punch  the  black  figures.  Once  he  paid  his  fare, 
and  on  his  statement  that  red  figures  had  been  punched  for 
travel  on  the  western  division,  the  superintendent  refunded 
the  amount  paid ;  and  once  a  conductor  allowed  him  to  ride 
without  paying  fare,  rather  than  to  eject  him  from  the  car. 
The  evidence  tends  to  show  that  he  stated  to  the  conductors 
■and  to  passengers  that  he  understood  his  .rights ;  that  he 
was  a  lawyer,  and  had  also  taken  counsel  from  the  best  law- 
yers in  Indianapolis,  and  that  it  was  necessary  to  enable  him 
to  maintain  an  action  against  the  company  for  refusing  to 
carry  him  as  a  passenger,  that  some  force  should  be  used  in 
expelling  him  ;  and  when  the  conductors  urged  him  to  pay 
his  fare,  he  peremptorily  refused  to  do  so,  and  told  them  to 
put  him  off. 

On  the  loth  of  January,  1871,  he  took  passage  at  Terre 
Haute  to  go,  on  the  eastern  division  of  the  road^  to  Green* 
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castle,  and  on  the  call  of  the  conductor  for  his  fare  tendered 
his  one-thousand-mile  ticket,  containing  no  red  figures  upon 
it.  The  conductor  declined  to  receive  it ;  explained  to  him 
why  he  could  not,  and  asked  him  to  pay  his  fare.  This  he 
refused  to  do  otherwise  than  by  the  ticket.  He  also  refused 
to  leave  the  train  unless  removed  by  force.  The  train  was 
stopped,  and  the  conductor,  with  the  assistance  of  one  or 
more  employees  of  the  company,  ejected  him.  After  he- 
was  removed  from  the  car,  he  complained  that  he  was  sick^ 
and  the  conductor  took  him  into  a  sleeping  car  attached  to- 
the  train  and  carried  him  to  Brazil,  where  on  the  order  of 
the  conductor  he  left  the  train. 

There  is  considerable  conflict  in  the  evidence  touching  the 
manner  of  the  expulsion  of  the  appellee  from  the  car,  the 
force  used,  and  the  injury  sustained  by  him  as  the  result  of 
such  expulsion.  It  will  be  unnecessary  to  notice  it,  how- 
ever, in  this  opinion. 
The  court  gave  the  following  instruction  to  the  jury : 
''The  special  written  contract  embodied  in  the  ticket  ia 
evidence,  and  subscribed  by  the  parties,  the  court  instructs 
you,  entitled  the  plaintiff  to  travel  a  distance  of  one  thou- 
sand miles  over  the  whole  line  of  railw&y  under  the  defend- 
ant company's  management,  from  the  city  of  Indianapolis 
to  the  city  of  St.  Louis,  subject  only  to  the  condition  not  ta 
transfer  the  ticket,  and  to  permit  the  conductor  to  punch 
out  the  numbers  corresponding  to  the  miles  travelled,  with- 
out  regard  to  the  division  or  part  of  the  road  upon  which 
he  might  choose  to  travel,  and  without  regard  to  the  color 
of  the  numbers  remaining  unused.  The  direction  to  the 
conductors  printed  upon  the  face  of  the  ticket,  to  punch  out 
the  red  figures  for  the  miles  travelled  on  the  east  division, 
and  the  black  figures  for  those  travelled  on  the  west  division 
of  the  line  of  road,  formed,  in  the  opinion  of  the  court,  no 
part  of  the  contract  binding  upon  the  plaintifT;  but  even  con- 
ceding that  it  did,  it  could  not  be  extended  beyond  its 
terms;  and,  by  its  terms,  it  would  only  amount  to  an  assent 
by  the  plaintiff  to  the  miles  travelled  being  so  indicated  whea 
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he  actually  travelled  over  or  upon  both  divisions,  and  could 
not  be  held  to  be  a  waiver  of  the  plaintiff's  right,  if  he  so 
elected,  to  travel  the  whole  one  thousand  miles  upon  ^ther 
division  of  the  road.  No  regulation  or  custom  of  the  defend- 
ant company,  in  reference  to  the  use  of  these  titkets,  which 
limited  their  operation  to  particular  parts  of  the  road,  could 
affect  the  rights  of  a  holder  of  such  a  ticket.  The  railway 
company  chose  to  regulate  this  class  of  travel  by  a  special 
contract,  and  so  far  as  that  contract,  by  its  terms,  defines  the 
right  of  the  ticket  holder,  it  binds  the  company,  and  cannot 
be  modified  by  the  custom  of  the  company  in  its  interpreta- 
tion of  its  meaning.  Nor  is  there  any  argument  of  necessity 
or  convenience  to  justify  such  modification  by  usage  or  cus- 
tom, for  there  would  have  been  no  difficulty  whatever  in  so 
wording  the  contract  as  to  limit  the  right  to  travel  upon  the 
two  divisions  of  the  road  in  any  proportion  of  distance  that 
was  thought  proper  or  necessary.  All  the  evidence  shows 
that  the  plaintiff  was  expelled  from  the  cars  solely  on  the 
ground  that  he  was  not  entitled  to  ride  on  the  eastern  divi- 
sion of  the  road  afler  exhausting  the  red  figures  upon  the 
ticket. 

"  It  follows,  from  the  interpretation  I  have  given  of  the 
contract,  that  his  expulsion  was  wrongful,  and  that  for  such 
wrongful  act,  and  all  injurious  consequences  resulting  there- 
from, the  plaintiff  is  entitled  to  damages  at  your  hands." 

The  instruction  was  excepted  to,  and  its  correctness  is 
called  in  question  by  the  motion  for  a  new  trial  and  the 
assignment  of  errors. 

As  we  have  seen,  the  line  of  railroad  over  wlhch  theappd- 
lee  was  authorized  to  travel  one  thousand  miles  by  virtue  of 
his  ticket,  was  composed  of  the  roads  of  two  companies.  | 
Ordinarily,  this  might  not  be  very  material ;  a  passenger 
ticket  issued  by  the  company  for  a  single  trip  would  show 
on  its  face  the  stations  to  and  from  which  the  person  hold- 
ing it  would  be  authorized  to  use  it.  So  a  ticket  authorizing 
the  holder  to  travel  one  thousand  miles  containing  one  set 
of  figures  only,  and  nothing  upon  it  indicating  what  part  of 


88  SUPREME  COURT  OF  INDIANA. 


The  Terre  Haute  and  Indianapolis  R.  R.  Co.  v,  Fitzgerald. 


the  road  the  holder  might  travel  or  use  the  ticket,  would 
authorize  such  holder  to  use  it  anywhere  on  the  road.  In 
this  case,  the  appellee  made  a  special  contract.  His  atten- 
tion was  called  to  the  face  of  the  ticket  by  the  conditions 
upon  the  bade  of  it,  which  he  was  required  to  sign  before  it 
was  delivered  to  him.  On  the  face  of  the  ticket  are  two 
•  sets  of  figures ;  one  above  and  the  other  below  the  ticket 
The  set  above  are  black,  those  below  are  red.  It  also  appears 
on  the  face  of  the  ticket  that  the  line  consists  of  two  roads, 
and  that  conductors  are  to  punch  out  one  set  of  the  figures 
when  the  holder  travels  on  one  of  the  roads,  and  another  set 
when  he  travels  on  the  other.  That  the  appellee  had  seen 
and  read  the  figures  and  understood  them,  is  shown  by  the 
conditions  on  the  back  of  the  ticket  which  he  signed,  and  in 
which  it  is  stated  that  "  the  miles  travelled  each  trip  to  be 
indicated  by  conductor  punching  out  corresponding  figures 
on  the  opposite  side,"  and,  "  I  accept  the  above  conditions, 
and  have  purchased  this  ticket  with  a  full  understanding  of 
the  same."  The  statement  that  the  conductor  would  punch 
out  black  figures  for  passage  on  one  road,  and  red  figures  on 
the  other,  was  more  than  mere  direction  to  the  conductor. 
It  was  a  part  of  the  ticket  itself  The  appellee  states  in  the 
conditions  that  he  purchased  it  with  a  full  understanding 
of  the  same.  The  **  corresponding  figures  on  the  opposite 
side"  referred  to  both  sets  and  the  road  travelled  upon. 
When  the  holder  travelled  upon  the  eastern  division,  the  "cor- 
responding figures"  to  the  miles  travelled  would  be  red,  and 
when  the  trip  was  on  the  western  division  they  would  be 
black,  and  thus  the  clear  and  unmistakable  purpose  as  man- 
ifested by  the  ticket,  the  figures,  and  the  agreement  or  con- 
ditions upon  the  back  of  it,  would  be  carried  out. 

The  instruction  erroneously  assumes  that  the  statement 
relative  to  punching  out  figures  formed  no  part  of  the  ticket. 
In  our  opinion,  it  made  no  diflference  that  the  statement  was 
on  the  side  of  and  not  above  the  name  of  the  agent.  It  was 
upon  the  ticket  and  as  much  a  part  of  it  as  if  the  agreement 
had  read  as  follows : 
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*'  Mr.  N.  W.  and  J.  A.  Fitzgerald  may  travel  one  thou- 
sand miles  on  the  St  Louis,  Vandalia>  Terre  Haute,  and 
Indianapolis  Railroad,  subject  to  the  conditions  on  the  back 
of  this  ticket.  Conductors  will  punch  out  the  black  figures 
for  passage  on  the  St  Louis^  Vandalia,  and  Terre  Haute 
Railroad,  and  the  red  figures  on  the  Terre  Haute  and  Indi- 
anapolis Railroad.  F.  Chandler, 

"  Genl  Ticket  Agent" 

"  The  meaning  of  an  agreement  is  to  be  sought  in  all  the 
words  contained  within  the  four  corners  of  the  instrument,  and 
the  order  of  the  words,  and  the  place  they  occupy  in  the  paper, 
is  not  essential  so  long  as  they  are  placed  therein,  to  evidence 
the  actual  agreement  of  the  parties, and  as  apart  of  the  con- 
tract." Benedicts.  Cowden^  49  N.  Y.  396.  In  that  case  a  mem- 
orandum at  the  bottom  of  a  note  had  been  cut  off  and  the 
note  without  the  memorandum  sold  to  an  innocent  purchaser. 
It  was  held  that  the  maker  might  show  that  he  signed  the 
note  with  an  understanding  that  the  memorandum  should  be 
considered  as  part  of  the  note,  and  that  signing  above  would 
be  the  same  as  if  signed  below.  The  court  held  that  the 
memorandum  was  a  substantive  part  of  the  note  and  qualified 
it  as  if  inserted  in  the  body  of  the  instrument. 

In  Piatt  V.  Smithy  14  Johns.  368,  it  was  held  that  words 
-written  in  the  margin  of  an  award  by  the  arbitrators  in  a 
distinct  sentence  are  to  be  considered  as  a  part  of  the  award 
and  to  receive  the  same  construction  as  if  inserted  in  the 
body  of  it.  The  court  says  :  "The  words  form  a  distinct 
sentence,  and  the  meaning  is  the  same,  whether  they  be  read 
in  one  place  or  another,  after  any  distinct  sentence."  And 
see  Reed  v.  Drake,  7  Wend.  345  ;  Springfield  Bank  v.  Mer- 
rick, 14  Mass.  322  ;  Barnard  v.  Gushing,  4  Met.  230;  Shaw 
V.  Methodist  Epis.  Society, etc,  8  Met  223  ;  Hartley  v.  Wilkin- 
son,  4  M.  &  S.  25 ;  Johnson  v.  Heagan,  23  Maine,  329 ; 
Osbmnte  v.  Fulton,  i  Blackf.  233 ;  Fletcher  v.  Blodgett,  16  Vt. 
26.  In  the  case  last  cited,  it  was  held  that  a  memorandum 
on  the  margin  of  a  promissory  note,  made  at  the  time  of 
signing,  will  be  considered  a  part  of  the  note,  if  it  contain 


90  SUPREME  COURT  OF  INDIANA. 


The  Terra  Haute  and  Indianapolis  R.  R.  Co.  v.  Fitzgerald. 

an  important  qualification  of  the  contract,  and  that  it  will  be 
presumed  that  such  memorandum  was  made  at  the  time  of 
signing,  unless  the  contrary  appears.  The  note  and  memo- 
randum in  that  case  were  as  follows : 

I41.50.    Jericho,  April  15, 1840. 
For   value  received  I  promise  to 


"  Payable  in  merchant- 
able fulled  cloth  one  Spay  Frederic  Fletcher,  or  bearer, 
year  from  the  month  forty-one  dollars  fifty  cents  one  day 
of  October  next."         J  after  date,  with  interest  annually. 

(Signed)         ' '  A.  Blodgett.'  ' 

The  body  of  the  note,  except  the  sum  and  date,  was 
printed,  and  also  the  word  "payable"  in  the  margin.  It  was 
held  that  the  memorandum  controlled  the  time  and  manner 
of  payment.  The  court,  on  page  twenty-nine,  says :  "  Courts 
must  view  these  matters,  in  some  sense,  as  business  men  do, 
else  we  could  never  hope  to  do  justice  between  the  parties 
to  contracts.  Contracts  must  be  so  interpreted  as  to  speak 
the  sense  of  the  parties." 

How  is  it  possible  to  suppose  that  the  appellee  at  the  time 
of  purchasing  the  ticket  considered  that  he  had  the  right  ta 
travel  the  whole  one  thousand  miles  over  one  division  of  the 
road  ?  He  could  travel  that  distance  on  the  road.  But  the 
fact  that  a  certain  set  of  figures  were  to  be  punched  out  for 
passage  on  one  division,  and  those  of  another  set  on  the 
other  division,  shows  that  by  the  contract  he  was  entitled  ta 
travel  on  that  division  to  the  extent  and  distance  indicated  by 
such  figures  and  no  more.  He  purchased  the  ticket  with  that 
understanding.  To  hold  that  he  could  travel  the  whole  dis« 
tance  upon  either  division^  is  to  hold  the  appellant  bound  by  a 
contract  entirely  different  from  the  one  which  she  intended 
to  make.  It  would  render  that  part  of  the  agreement,  that 
the  conductor  should  punch  out  the  black  figures  for  pas- 
sage on  the  western  division,  and  the  red  ones  on  the  east- 
ern division,  entirely  unmeaning.  By  the  return  of  the  stub 
annexed  to  the  ticket,  and  which  the  conductor  was  directed 
to  take  up  and  return  to  the  general  ticket  office,  the  west- 
em  division  would  get  credit  for  its  share  of  the  amount 
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received  for  the  ticket,  and  the  appellant  become  h'able  to 
account  to  the  company  owning  that  road  for  such  share* 
Although  the  appellee  had  no  knowledge  of,  and  was  not 
bound  by,  the  contract  between  the  appellant  and  the  St» 
Louis,  Vandalia,  and  Terre  Haute  Railroad  Company,  he 
did  know  that  there  were  two  divisions  of  the  line  of  the 
road,  and  the  statement  about  punching  out  the  figures  for 
passage  on  the  respective  divisions  shows  that  it  was  the  pur- 
pose of  the  company  and  the  contract  to  limit  his  right  to 
travel  on  each  division  to  the  number  of  miles  indicated  by 
such  figures. 

The  view  which  we  have  taken  of  the  contract  renders  it 
unnecessary  for  us  to  consider  the  right  of  the  appellant  to 
introduce  parol  evidence  to  aid  in  its  interpretation.  Some 
other  questions  are  also  discussed  by  counsel,  but  as  the 
judgment  must  be  reversed  on  account  of  the  erroneous 
instructions  before  quoted,  they  become  unimportant,  and 
we  need  not  consider  them. 

The  judgment  of  the  said  Shelby  Common  Fleas  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  the  court  below  to  grant  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Petition  for  a  rehearing  OTerruled. 


Toops  V.  Snyder.  uo   mI 


Mistake  in  'DEEO.^Ide/crma^tcn  of. — In  an  action  to  reform  a  deed  on  the 
ground  of  mistake,  the  court  ordered  that  certain  words  should  be  erased  from* 
the  instrument,  and  that  the  record  of  such  deed  should  be  in  like  manner 
corrected. 

Bild^  that  this  was  not  the  proper  mode  of  reforming  an  instnxment.  Tlie  court 
should  have  found  that  there  was  a  mistake,  and  in  what  it  consisted.  If  words 
had  been  inserted  which  the  parties  did  not  intend  to  have  inserted,  or  if  word» 
Jiad  been  omitted  which  the  parties  intended  (o  have  inserted,  the  court  shotUd 
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have  so  found  and  adjudged.  The  court  possessed  no  power  to  order  words 
to  be  erased  from  the  deed,  or  to  order  the  recorder  of  the  count/  to  change 
his  record  when  he  had  correctly  copied  the  deed. 
Same. — Effect  of  JudgmefU, — ^As  between  the  parties  to  the  record,  a  decree  ol 
the  court  ordering  the  reformation  of  a  deed  is  faiDding,  and  they  are  required 
to  take  notice  thereof,  although  the  deed  has  not  in  fact  been  corrected  ia 
accordance  with  the  decree. 

From  the  Clinton  Circuit  Court. 

y,  N,  Sims,  for  appellant* 

X  C  Suif  and  Z7.  51  Holman,  for  appellee. 

BusKiRK,  J. — This  was  an  action  by  the  appellant  against 
the  appellee,  to  recover  the  possession  of  certain  real  estate. 
The  appellee  answered  by  the  general  denial.  There  was  a 
trial  by  the  court,  and  a  finding  for  the  appellee.  The  court, 
over  a  motion  for  a  new  trial,  rendered  judgment  on  the 
finding. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial. 

The  material  facts,  as  shown  by  the  record,  are  these :  In 
March,  1861,  the  plaintiff  and  Joseph  Toops,  who  were 
brothers,  jointly  purchased  of  Robert  W.  Allen  and  wife  a 
tract  of  land  in  Clinton  county,  described  as  follows :  ''All 
of  the  south-west  quarter  of  section  17,  in  township  21, 
north  of  range  i  west,  except  that  part  of  said  quarter  sec- 
tion lying  south  of  .the  cross-roads  of  the  Frankfort  and 
Crawfordsville  road,  and  the  state  road  from  Jefferson  to 
Kirklin,  heretofore  deeded  to  John  H,  Dunn;  and  two  acres 
and  two-thirds  of  an  acre,  more  or  less,  off  the  north-west 
corner  of  the  north-west  quarter  of  section  20,  in  the  same 
township  and  range,  bounded  as  follows,  to  wit :  All  of  said 
quarter  section  that  lies  north  of  the  Crawfordsville  and  Frank- 
fort state  road,  from  a  point  in  said  road,  thence  west  with 
the  usual  variation  to  the  west  line  of  said  quarter  section, 
to  a  point  at  the  north  side  of  the  yard  fence  of  John  Croth- 
ers  (now  Black's  fence),  as  described  in  a  deed  from  John 
H.  Dunn." 

Afterward  Taylor   and  Joseph  Toops  mutually  agreed 
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upon  a  division  of  the  land  so  purchased  by  them,  and  exe- 
cuted contemporaneous  quitclaim  deeds  to  each  other  for 
their  respective  shares  as  agreed  upon. 

In  the  deed  from  Joseph  to  Taylor,  the  share  of  Taylor 
was  described  as  follows :  "  The  east  half  of  the  soutli-west 
quarter  of  section  17,  township  21,  north  of  range  i  west, 
and  two  and  two-thirds  acres  off  of  the  east  side  of  the  west 
half  of  said  quarter  section,  except  so  much  of  said  quarter 
section  as  lies  south  of  the  crossing  of  the  Crawfordsville 
and  Frankfort  state  road,  with  the  Jefferson  and  Kirklin  state 
road,  heretofore  deeded  to  John  H.  Dunn,  containing  eighty 
acres,  more  or  less.'' 

Tlie  deed  from  Taylor  to  Joseph  describes  the  latter's 
share  as  follows :  "  The  west  half  of  the  south-west  quarter 
of  section  17,  in  township  21,  north  of  range  i  west,  except 
two  and  two-thirds  (2^)  acres  off  of  the  east  side  of  said 
one-half  quarter  section,  and  also  except  so  much  of  said 
west  half  as  lies  south  of  the  Crawfordsville  state  road  here- 
tofore deeded  to  John  H.  Dunn,  and  two  and  two-thirds 
(2^)  acres,  more  or  less,  off  the  north-west  comer  of  the 
north-west  quarter  of  section  20,  township  21,  north  of  range 
I  west,  being  all  of  said  quarter  section  that  lies  north  of 
the  Crawfordsville  state  road,  containing  eighty  acres  more 
or  less." 

It  will  be  observed  that,  in  the  deed  from  Joseph  to  Taylor 
Toops,  the  two  and  two-thirds  acres  are  conveyed  to  Taylor, 
and  that,  in  the  deed  from  Taylor  to  Joseph,  the  two  and 
two*thirds  acres  are  expressly  excepted;  and  this  is  the 
land  in  controversy. 

Afterward,  on  the  igth  day  of  October,  1868,  Joseph  sold 
and  conveyed  to  Amos  Heavilon  his  said  tract  of  land.  The 
land  is  described  the  same  as  in  the  deed  from  Taylor  to 
Joseph. 

Afterward,  on  the  23d  day  of  September,  1870,  Amos 
Heavilon  and  Joseph  Toops  commenced  in  the  Clinton  Cir- 
cuit Court  an  action  against  Taylor  Toops  and  wife,  the 
object  of  which  was  to  correct  a  misdescription  in  the  deeds 
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from  Joseph  to  Taylor,  and  from  'taylor  to  Joseph.  The 
complaint,  after  alleging  the  execution  of  said  deeds  and  giv- 
ing the  descriptions  of  the  lands  conveyed  thereby,  avers,  that 
the  deed  of  defendants  to  said  Joseph,  as  well  as  the  deed 
of  the  said  Joseph  and  wife  to  the  said  Amos  Heavilon,  are 
incorrect  and  contain  a  misdescription  of  the  land  intended 
to  be  conveyed ;  that  by  mistake,  as  well  by  defendants  as 
the  said  Joseph,  the  following  words  were  inserted  in  said 
deed:  "except  two  and  two*thirds  acres  off  of  the  east  side 
of  one-half  of  quarter  section,"  and  also,  "that  said  words 
are  wrongfully  contained  in  said  deed,  and  by  reason  of  them 
the  deed  does  not  convey  the  land  intended  to  be  conveyed 
by  the  parties  to  the  same." 

The  complaint  further  averred  that  the  said  Joseph  was 
ready  and  willing  to  correct  his  deed  to  the  said  Heavilon,  so 
soon  as  the  proper  correction  is  made  by  defendants,  and 
that  defendants  have  refused  and  neglected,  and  still  refuse 
and  neglect,  to  make  such  correction.  The  prayer  of  the 
complaint  was  for  the  correction  of  the  deed  from  Joseph  to 
Taylor  by  striking  therefrom  the  words,  ''  except  two  and 
two- thirds  (2^)  acres  off  the  east  side  of  one-half  quarter 
section,"  and  that  a  commissioner  be  appointed  to  make 
such  correction. 

The  defendants  appeared  to  the  above  action  and  demur- 
red to  the  complaint  for  the  want  of  sufficient  facts,  but  the 
demurrer  was  overruled. 

The  record  then  contains  the  following  entry :  "  Come 
the  parties  by  their  attorneys,  and  issue  being  joined 
on  said  demurrer,  the  same  is  submitted  to  the  court ;  and 
the  court,  after  hearing  the  argument  of  counsel  and  being 
sufficiently  advised  in  the  premises,  said  demurrer  is  over- 
ruled, to  which  the  defendants  by  their  attorneys  then  and 
there  excepted.  And  now  it  is  agreed  by  and  between  said 
parties,  and  admitted,  that  the  mistake  alleged  in  said  com- 
plaint was  made ;  and  it  is,  by  agreement  of  said  parties, 
ordered  by  the  court,  that  the  words  '  except  two  and  two- 
thirds  (2^)  acres  off  the  east  side  of  said  one-half  of  quarter 


MAY  TERM,  1874.  95 


Toops  V,  Snyder. 


section/  being*  the  west  half  of  the  south-west  quarter  of 
section  17,  town  21,  north  of  range  i  west,  be  stricken  out 
and  erased  from  the  deed  executed  by  the  defendants  to  the 
said  Joseph  Toops,  and  also  stricken  out  and  erased  from 
the  deed  executed  by  the  said  Joseph  Toops  to  the  said 
Amos  Heavilon,  and  that  the  records  of  said  deeds  be  also 
corrected  in  same  manner,  and  the  costs  herein  ordered  to 
be  paid  by  said  Joseph  Toops  and  Taylor  Toops." 

On  the  13th  of  August,  1870,  Heavilon  sold  and  conveyed 
said  tract  of  land  to  John  Snyder,  the  appellee,  and  in  the 
deed  the  exception  in  reference  to  the  two  and  two-thirds 
acres  was  omitted. 

On  the  trial  of  the  present  case,  all  the  above  executed 
<leeds  and  the  judgment  in  the  above  recited  case  were  read 
in  evidence.  The  appellee  admitted  that  he  was  in  posses- 
sion of  the  strip  of  land  in  dispute.  Upon  these  facts,  the 
court  found  that  the  appellant  was  not  entitled  to  the  pos- 
session of  such  strip  of  land,  and  the  sole  question  presented 
fer  our  decision  is,  whether  such  ruling  was  correct. 

The  deed  from  Joseph  to  Taylor  conveyed  to  the  latter 
the  land  in  dispute,  while  the  deed  from  Taylor  to  Joseph 
excepted  such  land  from  the  operation  of  the  deed.  The 
complaint  did  not  allege  that  there  was  any  mistake  in  the 
deed  from  Joseph  to  Taylor  Toops,  nor  was  there  any  refor- 
mation of  such  deed  sought.  By  this  deed,  Joseph  conveyed 
to  Taylor  the  land  in  dispute.  By  the  deed  from  Taylor  to 
Joseph,  the  land  in  dispute  was  excepted  and  taken  out  of 
the  operation  of  the  deed.  It  was  this  deed  which  was 
ordered  to  be  reformed.  In  our  opinion,  the  striking  out  of 
this  exception  did  not  have  any  effect  upon  the  positive  con- 
veyance of  the  land  in  dispute.  The  land  having  been  con- 
veyed to  Taylor,  it  was  not  necessary  to  say  that  it  was  not 
conveyed  to  Joseph,  and  this  is  especially  so  when  the  land 
conveyed  to  Joseph  was  specifically  described.  The  order 
of  the  court  left  the  deed  from  Joseph  to  Taylor  in  full 
force,  just  as  it  had  been  made  by  the  parties,  and  by  that 
deed  the  title  to  the  land  in  dispute  was  vested  in  Taylor* 
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The  wrong  deed  was  reformed.  It  would  have  been  better, 
to  have  removed  all  clouds  from  the  title,  to  have  had  a 
reformation  in  both  deeds.  The  court  ordered  that  certain 
words  should  be  erased  and  stricken  from  the  deed,  and  that 
the  record  of  such  deeds  should,  in  the  same  manner,  be  cor- 
rected. This  was  not  the  proper  mode  of  reforming  an 
instrument.  The  court  should,  in  its  finding,  have  found 
that  there  was  a  mistake,  and  in  what  it  consisted.  If  words 
had  been  inserted  which  the  parties  did  not  intend  to  have 
been  inserted,  or  if  words  had  been  omitted  which  the  par- 
ties intended  to  have  had  inserted,  the  court  should  have  so 
found.  The  judgment  should  have  been  as  specific  as  the 
finding.  The  court  possessed  no  power  to  order  the  words 
to  be  erased  from  and  stricken  out  of  the  deed,  nor  did  the 
court  have  authority  to  order  the  recorder  of  the  county  to 
change  his  record,  when  he  had  correctly  copied  the  deed. 

In  King  v.  Bales^  44  Ind.  219,  this  court  uses  the  follow- 
ing language :  "  The  court  possessed  no  power  to  require 
the  recorder  to  change  the  record  of  the  deed  to  conform  it 
to  the  change  made  by  the  court  The  recorder  had  cor- 
rectly copied  the  deed  upon  his  record.  He  had  committed 
no  mistake.  The  usual  way  of  correcting  a  deed  is  for  the 
court,  in  decreeing  a  reformation,  to  require  the  grantor  ta 
make  a  new  deed  according  to  the  decree  of  the  court; 
but  if  this  cannot  be  conveniently  done,  a  commissioner  is 
appointed  for  that  purpose,  and  when  the  new  deed  is 
recorded,  a  marginal  note  is  made  on  the  record  of  the  first 
deed  indicating  the  reformation,  and  where  the  reformed 
deed  will  be  found  upon  the  record." 

In  the  present  case,  the  order  was  to  erase  from,  and  strike 
out  certain  words  in,  the  deed*  No  one  was  appointed  to  do 
this,  nor  was  any  new  deed  made.  As  between  the  parties 
to  the  record,  the  decree  of  the  court  ordering  the  reformation 
was  binding,  and  they  were  required  to  take  notice  thereof. 

In  our  opinion,  the  reformation  of  the  deed  from  Taylor 
to  Joseph  did  not  divest  the  title  vested  in  Taylor  by  the  deed 
from  Joseph  to  him. 
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It  IS,  however,  insisted  by  counsel  for  appellee  that  the 
solemn  admission  made  by  Taylor,  and  which  was  entered  of 
record,  and  upon  which  the  judgment  of  the  court  in  reform- 
ing the  deed  was  based,  estops  him  from  asserting  any  claim 
to  the  land  in  controversy.  That  depends  upon  the  extent 
of  the  admission.  It  was  admitted  that  the  mistake  alleged 
in  the  complaint  was  made.  The  mistake  alleged  was,  that 
the  exception  in  reference  to  the  land  in  dispute  was  improp- 
erly placed  in  the  deed  from  Taylor  to  Joseph.  As  to  this 
deed,  the  admission  is  sufficient  to  estop  the  appellant,  but 
the  real  question  is,  whether  it  is  sufficient  to  estop  him  from 
asserting  title  under  the  deed  from  Joseph  to  him.  We  have^ 
after  much  thought  and  some  hesitation,  come  to  the  con- 
clusion that  the  admission  cannot  be  applied  to  the  deed 
from  Joseph  to  Taylor.  The  admission  may  have  been  made 
upon  the  ground  that  the  land  in  dispute  having  been  con- 
veyed to  Taylor,  it  was  unnecessary  to  make  the  exception 
in  the  deed  from  Taylor  to  Joseph.  It  seems  to  us  that  the 
question  whether  a  mistake  was  actually  made  in  the  exe- 
cution  of  the  deeds  to  carry  out  the  partition  which  had  been 
agreed  upon  between  Taylor  and  Joseph  was  not  fairly  sub- 
mitted to  the  court,  and  consequently  was  not  fully  decided. 
If,  in  fact,  a  mistake  was  made,  it  should  in  justice  and  equity 
be  corrected,  and  should  be  applied  to  the  entire  contract 
and  to  both  deeds.  If,  on  the  other  hand,  no  mistake  was 
committed,  the  cloud  which  was  cast  upon  the  title  of  Tay- 
lor by  the  decree  of  the  court  reforming  the  deed  from  Tay- 
lor to  Joseph  should  be  removed.  Tlie  controversy  should 
be  settled  and  put  at  rest.  The  necessary  parties  can  be 
brought  before  the  coutt,  and  the  pleadings  can  be  changed 
so  as  to  raise  the  question. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  for  a  new  trial,  with  leave  to  make  new  parties  and 
amend  the  pleadings. 
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Barnes  v.  Bartlett. 

Keformatxon  op  Writing. — Mistake  of  Law, — ^To  entitle  a  party  to  a  refor- 
mation of  a  written  instrument,  it  must  be  made  to  clearly  appear  that  there  was 
a  mistake  of  fact,  and  not  of  law.  It  must  appear  that  something  has  been 
inserted  contrary  to  the  intention  and  agreement  of  the  parties,  or  that  some* 
thing  has  been  omitted  which  it  was  intended  should  be  inserted. 

Deed. — Contemporaneous  Parol  Agreement, — ^The  express  terms  of  a  deed  can- 
not be  varied,  changed,  or  controlled  by  a  contemporaneous  parol  agree- 
ment. 

Same. —  Voluntary  Conveyance^ — A  voluntary  conveyance  of  real  estate  with- 
out any  consideration,  either  good  or  valuable,  is  binding  between  the  parties, 
in  the  absence  oi  fraud. 

GuARDZAN  OR  ADMINISTRATOR. — Settlement  Cannot  be  Attacked  CoUateraUy,^* 
The  settlement  of  a  guardian  or  administrator  cannot  be  set  aside  or  opened 
up,  except  by  a  direct  proceeding. 

Conveyance. — Description  of  Property, ^K  deed  conveying,  in  general  terms, 
without  a  specific  description  of  the  property,  all  of  the  vendor's  real  and  per- 
sonal estate,  inherited  from  a  person  named,  is  good. 

From  the  Warren  Circuit  Court 

y,  McCabe^  for  appellant. 
Wallace  &  Rice,  for  appellee. 

BusKiRK,  J. — The  errors  assigned  call  in  question  the 
action  of  the  court  in  sustaining  demurrers  to  the  first, 
third,  and  fourth  paragraphs  of  the  complaint.  When 
the  ruling  of  the  court  was  announced,  the  appellant  dis- 
missed the  second  paragraph,  and  refusing  to  plead  further, 
final  judgment  was  rendered  for  the  appellee. 

The  first,  third,  and  fourth  paragraphs  of  the  complaint, 
and  the  deed  mentioned  therein,  are  as  follows : 

*'Par.  I.  The  plaintiff  complains  of  the  defendant,  and 
says  that  on  the  31st  day  of  December,  1866,  said  defend- 
ant and  Opha  Barnes  executed  to  said  defendant  a  deed,  a 
copy  of  which  is  herewith  filed,  marked  '  A,'  and  made  part 
of  this  paragraph ;  that  at  the  time  of  the  execution  of  said 
deed,  it  was  not  the  agreement  or  intention  of  the  parties  to 
convey  to  said  defendant  the  personal  estate  inherited  from 
his  said  son,  Thomas  B.  Barnes,  deceased,  who  died  on  or 
about  the  23d  day  of  December,  1866;  that  at  the  time  of 
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the  death  of  the  said  Thomas  B.  Barnes,  the  said  defendant 
was  the  guardian  at  law  of  the  said  Thomas  B.  Barnes,  and 
held  in  his  hands  as  such  guardian  the  sum  of  one  thousand 
five  hundred  dollars,  to  which,  after  the  death  of  the  said 
Thomas  B.  Barnes,  the  said  plaintiff  was  sole  heir  at  law ;  that 
at  the  time  of  the  execution  of  said  deed,  it  was  expressly 
agreed,  by  and  between  said  plaintiff  and  defendant,  that  the 
word  '  personal,'  as  applied  to  estate  mentioned  in  said  deed, 
was  not  to  convey  to  said  defendant  the  personal  estate  in 
his  hands  as  such  guardian ;  but  said  defendant  falsely  and 
fraudulently  represented  to  said  plaintiff  that  he  only  wished 
the  conveyance  so  made  that  it  might  operate  as  a  receipt 
to  him  in  settling  his  guardianship  with  the  court ;  and  that 
said  defendant  would  pay  to  the  plaintiff  the  amount  in  his 
hands,  as  such  guardian  aforesaid,  after  the  payment  of  all 
claims  against  said  estate  and  the  expenses  of  said  guardian- 
ship ;  that  the  representations  so  made  by  defendant 
were  wholly  false  and  fraudulent,  and  made  with  fraudulent 
intent  to  cheat  the  plaintiff  out  of  his  right  by  inheritance  to 
said  personal  estate;  wherefore  plaintiff  prays  that  said  deed 
may  be  so  reformed  as  to  make  it  conform  to  the  intention 
and  agreement  of  the  parties  thereto  as  aforesaid,  and  he 
prays  judgment  against  said  defendant  for  the  sum  of  one 
thousand  five  hundred  dollars,  the  amount  in  his  hands  as 
such  guardian,  belonging  to  the  estate  of  said  ward,  which 
is  now  due  plaintiff,  and  remains  wholly  unpaid,  there  never 
having  been  any  administrator  appointed  for  the  estate  of 
said  decedent ;  and  he  prays  for  all  other  proper  relief. 

*'  Par.  3.  And  plaintiff  further  complains  of  said  defend- 
ant, and  says  that  on  the  31st  day  of  December,  1866,  the 
plaintiff  and  his  wife,  Opha  A.  Barnes,  executed  a  deed  to 
defendant  purporting  to  convey  certain  real  estate  to  defend- 
ant, a  copy  of  which  is  filed  as  an  exhibit  to  the  first  para- 
graph herein,  marked  *  A,*  and  also  made  a  part  of  this  par- 
agraph ;  and  plaintiff  avers  that  the  said  Thomas  B.  Barnes 
mentioned  in  said  deed  was  the  son  of  plaintiff)  and  died  on 
the  23d  day  of  December,  1866,  leaving  surviving  him  aa 
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his  sole  heir  at  law  the  plaintifT;  that  said  Thomas  B. 
Barnes  died  seized  in  fee  simple  of  an  undivided  interest 
in  the  following  real  estate  in  Warren  county,  Indiana,  ta 
which  plaintifT  is  entitled  by  virtue  of  his  inheritance  from 
said  Thomas  B.  Barnes,  to  wit :"     (We  omit  description.) 

''  And  he  further  avers  that  said  pretended  deed  was  exe- 
cuted without  any  consideration,  and  is  void  because  of  such 
want  of  consideration  and  uncertainty ;  and  he  further  avers 
that  said  defendant  is  claiming  to  be  the  owner  of  said  inter- 
est in  said  real  estate  by  virtue  of  said  deed ;  wherefore 
plaintiflf  prays  that  said  deed,  as  to  said  real  estate  mentioned 
therein,  be  set  aside  and  declared  void,  and  for  all  other  proper 
relief. 

'*  Far.  4.  And  said  plaintiff  further  complains  of  said 
defendant^  and  says  that  on  the  31st  day  of  December,  1866^ 
said  plaintiff  and  Opha  A.  Barnes,  his  wife,  executed  to 
defendant  a  deed,  a  copy  of  which,  marked  exhibit  '  A,'  is 
filed  as  a  part  of  the  first  paragraph  herein,  and  also  made 
part  of  this  paragraph;  that  by  the  terms  of  said  instrument 
the  real  and  personal  estate  of  Thomas  B.  Barnes*  deceased^ 
was  conveyed  to  Thomas  Baftlett,  defendant ;  that  previous 
to  the  death  of  said  decedent  he  was  a  minor,  under  the  age 
of  twenty-one  years,  a  son  of  plaintiff,  and  nephew  of  defend- 
ant, who  was  also  his  guardian  at  law,  and  as  such  had  in 
his  hands  the  personal  estate  of  said  ward,  of  the  value  of 
one  thousand  five  hundred  dollars;  and  when  said  ward 
died,  December  23d,  1866,  he  left  as  his  sole  heir  at  law  the 
plaintiff  herein ;  that  there  never  was  any  administrator 
appointed  for  said  decedent's  estate,  there  being  no  claims 
uncollected  in  favor  of  same,  and  no  claims  against  the  same 
except  such  as  pertained  to  said  guardianship.  And  he  fur- 
ther avers,  that  a  part  of  the  consideration  for  said  convey- 
ance of  said  real  and  personal  estate  was  the  agreement  thea 
and  there  of  defendant  to  settle  up  said  guardianship  as 
speedily  as  possible,  and  after  paying  all  claims  against  the 
same,  and  taking  to  himself  credit  for  all  his  expenses,  and 
liberal  compensation  for  his  services  as  such  guardian,  to  pay 
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over  to  the  plaintiff  a  sum  equal  to  the  surplus  of  said  moneys 
left  remaining  in  his  hands ;  that  in  violation  of  his  said 
agreement,  he  fraudulently  failed  to  charge  himself  with  one 
thousand  five  hundred  dollars  then  in  his  hands  as  such 
guardian,  and  falsely  and  fraudulently  stated  to  the  court  in 
his  only  account  current,  that  he  had  charged  himself  with 
all  sums  come  to  his  hands ;  and  he  avers  that  said  sum  of 
one  thousand  five  hundred  dollars  still  remains  in  said  defend- 
ant's hands  over  and  above  all  credits  aforesaid,  to  which  he 
was  entitled;  which  sum,  with  interest  thereon  from  the— — 

day  of ,    1 8 — ,  is  due  plaintiff,  and  remains  wholly 

unpaid ;  wherefore  plaintiff  demands  judgment  for  one  thou- 
sand five  hundred  dollars,  costs,  and  other  proper  reltefl 

"  Exhibit  A, 

"  This,  indenture  witnesseth,  that  James  W.  Barnes  and 
•Opha  A.  Barnes,  his  wife,  of  Oxford,  Benton  county, 
Indiana,  doth  hereby  convey,  transfer,  assign,  and  set 
over  to  Thomas  Bartlett,  of  Warren  county,  state  afore- 
said, for  and  in  consideration  of  one  hundred  dollars,  and 
other  and  further  satisfactory  considerations,  all  and  singular 
all  rig:ht,  title  and  interest,  claim  and  demand,  in  and  to  all 
the  estate,  real  and  personal,  and  of  every  name,  nature, 
Icind,  and  description,  divided  and  undivided,  which  it  is  or 
may  be  our  right,  to  us  or  either  of  us  to  have,  hold,  or 
receive  as  heir  at  law  of  Thomas  Barnes,  lately  deceased, 
^ho  was  the  son  of  the  said  James  W.  Barnes,  and  the  only 
child  surviving  Elizabeth  Barnes,  deceased,  the  mother  of 
the  said  Thomas  Barnes.  The  said  Elizabeth,  deceased, 
being  one  of  the  children  deceased,  and  heir  at  law  of  Thomas 
Bartlett,  Senior,  and  Salvina  Bartlett,  late  of  said  county  of 
Warren,  deceased.  Hereby  vesting  in  the  said  Thomas 
Bartlett  all  the  right,  interest,  and  estate,  real  and  personal,  .^ 
or  otherwise,  that  we  or  either  of  us  have  or  can  have  as  heir 
at  law  of  the  said  Thomas  Bartlett,  deceased,  son  of  the  said 
Elizabeth  Barnes,  deceased,  and  said  James  W.  Barnes, 
grantor  herein, 

'^  In  witness  whereof,  the  said  James  W.  Barnes  and  Opha 
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A.  Barnes,  his  wife,  for  and  on  account  of  the  consideration  < 
herein  mentioned,  hath  hereunto  set  their  hands  and  seals,  this 
31st  day  of  December,  1866. 

"  James  W.  Barnes.  [Seal.] 
"  Opha  a.  Barnjes.  [Seal.]" 

The  above  deed  was  duly  acknowledged  and  recorded. 

The  first  paragraph  of  the  complaint  seeks  a  reformation^ 
of  the  deed.  To  entitle  a  party  to  a  reformation  of  a  writ- 
ten instrument,  it  must  be  made  to  clearly  appear  that  there 
was  a  mistake  of  fact,  and  not  of  law.  That  is,  it  must 
appear  that  something  has  been  inserted  contrary  to  the- 
intention  and  agreement  of  the  parties,  or  that  something 
was  omitted  which  it  was  intended  should  have  been  inserted. 
The  averments  necessary  to  entitle  a  party  to  a  reformation 
of  a  written  instrument  were  fully  considered,  and  the  authori- 
ties bearing  thereon  were  cited  and  carefully  reviewed  an  J 
considered,  in  the  cases  of  Allen  v.  Anderson,  44  Ind.  395, 
and  Baldwin  v.  Kerlin,  46  Ind.  426. 

It  is  very  plain  and  obvious,  that  the  facts  stated  in  the 
first  paragraph  of  the  complaint  are  wholly  insufficient  to 
entitle  the  appellant  to  a  reformation  of  the  deed.  It  is  not 
pretended  that  there  was  any  mistake  of  fact,  or  that  the 
word  *'  personal  *'  was  inserted  in  the  deed  contrary  to  the 
intention  and  agreement  of  the  parties.  It  is  averred  that  it  was 
.  not  the  intention  of  the  parties,  at  the  time  of  the  execution 
of  the  deed,  to  convey  the  personal  estate  inherited  from  the 
said  Thomas  B.  Barnes,  deceased ;  that  it  was  not  intended* 
by  the  use  of  such  word  to  convey  such  personal  estate,  but 
that  the  appellee  falsely  and  fraudulently  represented  to 
appellant  that  he  only  wished  the  conveyance  so  made  that 
it  might  operate  as  a  receipt  in  his  settlement  as  guardian 
with  the  court ;  and  that  appellee  agreed  to  pay  to  appel- 
lant all  sums  which  should  remain  in  his  hands  as  guardian, 
afler  the  payment  of  all  claims  and  expenses  against  said 
estate ;  that  such  representations  were  false  and  fraudulent, 
and  made  with  the  wrongful  intent  to  cheat  and  defi^tid 
appellant.    The  prayer  was  for  a  reformation  of  the  deed. 
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and  a  judgment  for  one  thousand  five  hundred  dollars,  which 
remains  due  and  unpaid. 

Tlie  word  "  personal "  was  purposely  and  understandingly 
used,  and  consequently  no  case  is  made  for  the  reformation  of 
the  deed. 

In  the  light  of  the  doctrine  laid  down  in  Booker  v.  Golds- 
borough^  44  Ind.  490,  the  averments  are  wholly  insufficient  to 
set  aside  the  deed  upon  the  ground  that  its  execution  Aras 
procured  by  fraud. 

The  question  then  arises,  whether  the  appellant  can  recover 
upon  the  verbal  agreement  of  the  appellee  to  pay  over  what- 
ever sum  remained  in  his  hands  after  the  payment  of  the 
debts  and  expenses.  The  proof  of  such  agreement  would 
plainly  and  flatly  contradict  the  deed  which  conveyed  to  the 
appellee  the  personal  estate  inherited  from  Thomas  B.  Barnes. 
The  express  terms  of  the  deed  cannot  thus  be  varied, 
changed,  and  controlled  by  a  parol  contemporaneous  agree- 
ment. 

The  second  paragraph  of  the  complaint  seeks  to  avoid  the 
deed,  upon  the  ground  that  it  was  executed  without  any 
consideration. 

A  voluntary  conveyance  of  land  without  any  considera- 
tion, either  good  or  valuable,  is  binding  between  the  parties 
in  the  absence  of  fraud.  Fouty  v.  Fouiy^  34  Ind.  433,  and 
authorities  cited. 

In  the  fourth  paragraph  of  the  complaint,  the  appellant 
seeks  to  set  aside  a  settlement  made  by  the  appellee  as  guar- 
dian with  the  court  below,  and  to  recover  the  sum  of  fifteen 
hundred  dollars,  with  which  the  guardian  failed  to  charge 
himself  in  such  settlement.  Such  settlement  cannot  be 
attacked  in  a  collateral  proceeding  like  this.  It  is  well 
settled,  that  the  settlement  of  a  guardian  or  administrator 
cannot  be  set  aside  or  opened  up  even  by  a  suit  upon  the 
bond  of  such  guardian  or  administrator.  It  requires  a  direct 
proceeding.  The  numerous  decisions  of  this  court  bearing 
on  the  question  under  consideration  were  cited  and  reviewed 
in  the  case  of  Reed  v.  Reed^  44  Ind.  429. 
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Such  is  the  settled  rule  in  other  states.  77ie  State  v. 
Roland^  23  Mo.  95  ;  Caldwell  v.  Lockridge,  9  Mo.  362 ; 
Iverson  v.  Loberg^  26  111.  179;  Short  v.  jfolmson^  2$  IlL 
489;  Goodrich  v.  Thompson^  4  Day,  215;  Negleys.  Gard^ 
20  Ohio,  310;  Supervisors^  etc,  v,  Briggs,  2  Denio,  26; 
Harlin  v.  Stevenson,  30  Iowa,  371 ;  Paine  v.   5/^>»^,  10   Pick. 

75. 

It  is  also  contended  that  the  deed  is  void  for  the  want  of 

a  sufficient  description  of  the  land  conveyed. 

It  is  settled,  that  a  deed  conveying  in  general  terms,  witli- 
out  a  specific  descriptionof  the  property,  all  of  the  vendor's 
real  and  personal  estate,  inherited  from  a  person  named,  is 
good.  Barton* s  Lessee  v.  Morris'  Heirs,  15  Ohio,  408;  IMch-^ 
field  w.  Cudworth,  15  Pick.  23;  Jackson  v.  Delancey,  4  Cow. 
427 ;  Main  v.  Green,  32  Barb.  448. 

In  our  opinion,  the  court  committed  no  error  in  sustaining 
the  demurrer  to  the  first,  third,  and  fourth  paragraphs  of  the 
complaint 

The  judgment  is  affirmed,  with  costs. 


Cook  et  al.  v.  White,  Guardian* 

Fl£ADiNG. — Mortgage. — Recording, — Copy  of  Instrument, — ^Iq  an  actioa  l» 
foreclose  a  mortgase  of  real  estate,  brought  by  the  mortgagee  against  themoxt- 
gagor,  the  complaint  need  not  show  that  the  mortgage  has  been  recorded,  bm 
the  original  mortgage  and  note,  or  a  copy  thereof,  most  be  filed  with  tbe 
complaint. 

From  the  Hamilton  Circuit  Court. 

T.  y.  Kane  and  A.  K  Sliirts,  for  appellants. 
D.  Moss  and  F.  M.  Trissal,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee,  as  mort- 
gagee, against  the  appellants,  as  mortgagors,  of  certain  real 
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estate,  to  foreclose  the  mortgage.  The  defendants  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  the  demurrer 
was  overruled.  There  was  an  answer  of  general  denial,  a 
trial  by  the  court,  a  finding  for  the  plaintiff,  a  motion  for  a 
new  trial  made  by  the  defendants  overruled,  and  judgment 
on  the  finding. ' 

The  errors  alleged  are  the  overruling  of  the  demurrer  to 
the  complaint,  overruling  the  motion  for  a  new  trial,  and  in 
Tendering  a  judgment  for  a  sale  of  the  property. 

The  first  objection  urged  against  the  complaint  is,  that  it 
-does  not  show  that  the  mortgage  had  been  recorded.  This 
was  wholly  unnecessary.  Tl^e  mortgage  was  valid  between 
the  immediate  parties,  without  being  recorded. 

The  next  objection  is,  that  no  copy  of  the  mortgage  and 
notes  was  filed  with  the  complaint.  The  point  is  exactly  as 
in  Prince  v.  The  State,  etc.,  42  Ind.  315,  and  must  be  decided 
in  favor  of  the  appellant. 

This  ruling  renders  it  unnecessary  to  decide  the  other 
questions  presented  by  the  assignment  of  errors. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

Petition  for  a  rehearing  overruled. 


~   Knight  v.  The  Indiana  Coal  and  Iron  Co.  et  al. 

Landlord  and  Tenant. — Estati  at  Will — ^A.  and  B.  executed  an  instrument 
by  which  the  right  was  granted  to  B.  to  enter  upon  the  lands  of  A.  to  prospect 
for  coal  and  other  minerals,  and,  if  found  in  sufficient  quantities  to  satisfy  B.» 
the  Litter  was  given  the  privilege  of  mining  and  removing  the  same,  he  paying 
a  certain  price  per  ton  to  A. ;  and  the  right  was  granted  to  B.  to  erect  all  neces- 
sary buildings  for  mining  purposes  on  said  land ;  but  the  right  was  reserved  ta 
£.  to  abandon  the  agreement  and  remove  such  buildings  at  his  pleasure. 
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Held^  BUSKIRK  and  Pettit,  JJ.,  dissenting,  that  the  instrament  created  an 

estate  at  wilL 
Same. — It  is  an  essential  property  of  estates  at  will  that  they  exist  only  by  tbe- 

will  of  both  parties,  and  they  maybe  determined  at  the  will  of  either  party. 

From  the  Owen  Circuit  Court. 
G.  A.  Knight^  for  appellant. 

D,  E,  Williamson,  A.  Daggy,  and  H.  W.  Chase,  for  appel- 
lees. 

Downey,  C.  J. — ^This  was  an  action  by  the  appellant 
against  the  appellees,  to  quiet  the  title  of  the  appellant  to 
certain  real  estate.  The  suit  was  commenced  in  Clay  county,, 
but  was,  by  change  of  venue,  decided  in  Owen  county.  A 
demurrer  to  the  complaint  was  filed  by  the  defendants,  which 
was  sustained  by  the  court,  and  final  judgment  was  there- 
upon rendered  for  the  defendants.  The  plaintiff,  having 
excepted  to  this  ruling,  appealed,  and  has  assigned  the  same 
as  error  in  this  court. 

The  question  of  principal  importance  in  the  case  turns 
upon  the  proper  construction  of  a  certain  writing,  which  was 
executed  on  the  i8th  day  of  September,  1865,  by  Arthur 
Helton,  then  the  owner  of  the  land,  to  Samuel  Strain.  Hel- 
ton aflerward  conveyed  the  land  to  Gilfillen,  and  he  conveyed 
to  the  plaintiff.  Strain  assigned  the  undivided  three-fourths 
of  the  interest  acquired  by  him  under  the  instrument  in 
question  to  William  Risher,  John  M.  Crawford,  and  Alex- 
ander Crawford,  and  Strain,  Risher,  and  the  Crawfords 
assigned  the  entire  interest  acquired  by  them,  under  the  said 
'  instrument,  to  the  Indiana  Coal  and  Iron  Company.  Neither 
the  original  nor  a  copy  of  the  assignment  is  filed  with  the 
complaint.    The  instrument  in  question  is  as  follows : 

1.  *•  Agreement  made  and  concluded  this  iSth  day  of  Sep- 
tember, in  the  year  1865,  between  Arthur  Helton  and  Rachel 
A.  Helton,  of  Jackson,  in  the  county  of  Clay,  in  the 
State  of  Indiana,  party  of  the  first  part,  and  Samuel 
Strain,  of  *  *  *  in  the  county  of  Lawrence,  in  the  State 
of  Pennsylvania,  party  of  the  second  part,  as  follows : 

2.  *'The  said  party  of  the  first  part,  for  the  consideration 
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of  one  dollar  to  them  in  hand  paid,  as  well  as  the  agree- 
ments hereinafter  mentioned,  doth  hereby  bargain,  sell,  and 
convey  unto  the  party  of  the  second  part,  his  heirs  and 
assigns,  all  the  mineral  coal,  limestone,  iron  ore,  fire-clay,  and 
oil,  in,  upon,  and  under  the  farm  or  tract  of  land  in  the  town- 
ship of  Jackson,  in  the  county  of  Clay,  and  State  of  Indi- 
ana, bounded  and  described  as  follows : 

3.  "  On  the  north  by  land  of  Michael  McCullough ;  on 
the  west  by  lands  of  William  Muncy  and  heirs ;  on  the  south 
by  lands  of  Arthur  Helton,  Sen.;  on  the  east  by  lands  of 
Arthur  Helton,  Sen.,  and  Peter  Muncy ;  containing  in  the 
whole  sixty  acres  of  land. 

4.  "  Granting  to  the  party  of  the  second  part,  or  his 
assigns,  as  well  as  his  and  their  laborers  and  workmen,  the 
right  to  enter  upon  said  lands  at  any  time  hereafter  and 
search  for  coal,  limestone,  ore,  fire-clay,  and  oils,  and,  when 
found,  to  remove  the  same  from  said  lands,  together  with 
all  the  rights  and  privileges  incident  to  the  mining  and 
securing  of  said  coal,  limestone,  ore,  fire-clay,  and  oils, 
including  the  right  of  ingress  and  egress,  and  to  dig,  mine, 
explore,  and  occupy  with  such  constructions  and  buildings 
as  may  be  necessary  and  useful  for  the  full  enjoyment  of  the 
advantages  of  said  coal,  limestone,  ore,  fire-clay,  and  oils,  and 
with  the  refuse  from  said  mines ;  and  also  the  right  to  mine 
and  remove  the  coal,  limestone,  ore,  fire-clay,  and  oils  of 
adjoining  lands,  through,  over,  or  under  said  lands,  during 
the  continuance  of  this  agreement. 

5.  "  And  the  party  of  the  second  part  agrees,  by  himself, 
his  assigns,  or  workmen,  to  enter  upon  and  make  search  for 
coal,  limestone,  ore,  fire-clay,  and  oils  upon  the  lands  above 
described ;  and  should  he  find  coal,  ore,  limestone,  fire-clay> 
and  oils  in  said  lands  and  adjoining  lands,  of  sufficient  thick- 
ness, quantity,  and  quality  to  justify  him,  the  party  of  the 
second  part,  to  open  and  work  said  mines,  then  he  or  his 
representatives  or  assigns  shall  pay  to  the  party  of  the  first 
part,  his  heirs  or  assigns,  within  ten  years  from  the  date 
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hereof,  the  sum  of  five  dollars,  and  yearly  thereafter  during 
the  continuance  of  this  agreement. 

6.  •  •  And  the  failure  to  make  these  advance  payments  yearly 
upon  request,  or  within  sixty  days  after  demand  upon  the 
party  of  the  second  part,  or  his  assigns,  shall  be  deemed  an 
abandonment  of  this  agreement  or  lease ;  but  not  to  the 
injury  of  the  party  of  the  second  part  or  his  assigns. 

7.  "  And  the  party  of  the  second  part  shall  have  the  right 
to  abandon  said  lands  and  mining  at  any  time,  and  remove 
all  his  buildings  and  fixtures  from  said  lands. 

8.  •'  And  the  said  party  of  the  second  part,  by  himself  or 
assigns,  agrees  to  pay  the  party  of  the  first  part,  their  legal 
representatives  or  assigns,  the  sum  of  ten  cents  for  each  ton 
{of  2240  pounds)  of  screened  coal  and  limestone  mined  and 
removed  from  said  lands  herein  described ;  and  the  price  or 
rent  of  the  ore  mined  and  removed  from  said  lands  for  such 
gross  ton  of  two  thousand  two  hundred  and  forty  pounds 
shall  be  *  *  *  Petroleum  oil  shall  be  one-fifteenth  por- 
tion in  tank,  to  be  removed  by  first  party  every  day  if  sec- 
ond party  require  it. 

9.  "  But  it  is  understood  and  agreed  that  any  advance  pay- 
ments of  five  dollars  as  before  mentioned  to  be  paid  yearly^ 
that  shall  be  made  to  the  party  of  the  first  part,  are  to  apply 
on  the  payment  of  rent  of  coal  first  mined  thereafter. 

10.  "  The  payment  of  rent  per  ton  on  coal,  limestone,  fire- 
clay, iron  ore,  or  other  minerals,  oil  mined  and  removed,  shall 
be  made  quarter  yearly,  and  all  payments  required  by  this 
agreement  shall  be  made  and  accepted  in  bankable  funds  of 
the  State  of  Indiana. 

11.  "  It  is  mutually  understood  by  the  parties  that  the  coal 
under  any  dwelling-house,  or  other  permanent  buildings  upon 
the  premises,  shall  not  be  mined  out,  and  as  little  injury  to 
the  surface  of  said  land  shall  be  done  as  possible  in  the  min- 
ing, removal,  and  transportation  of  said  coal,  limestone,  ore, 
fire-clay,  or  oil,  as  herein  contemplated.  It  is  further  under- 
stood and  agreed  upon  as  a  part  of  this  contract,  that  the 
party  of  the  first  part  hereby  grants  and  gives  to  the  party 
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of  the  second  part,  *  *  *  heirs  and  assigns,  all  the 
land  in  the  above  described  premises  that  may  be  by  said 
second  party  or  assigns  deemed  necessary  for  the  location, 
construction,  and  occupancy  of  a  public  railroad,  together 
with  lateral  branches,  with  the  right  to  procure  *  *  *, 
It  is  also  mutually  understood  that  the  stipulations  herein 
contained  shall  apply  to  and  bind  the  heirs,  executors, 
administrators,  and  assigns  of  the  parties,  respectively. 

"  In  witness  whereof,  the  parties  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  above  written. 

'*  Sealed  and  delivered  in  presence  of 

"Wm.  Lowdermilr. 
"  Arthur  Helton,        [Seal. 
"  Rachel  A.  Helton,  [Seal.^ 
"  Samuel  Strain.  [Seal/ 

A  question  of  practice  is  presented  by  counsel  for  the 
appellee,  which  is,  that  the  complaint  should  set  forth  or  be 
accompanied  by  the  original  or  a  copy  of  the  assignment  of 
the  instrument.  We  do  not  think  so.  The  action  is  not  based 
on  the  assignment  of  the  instrument.  Indeed,  it  wasnot  neces- 
sary that  the  instrument  should  be  set  out  in  the  complaint.  In 
an  action  to  recover  real  property  or  to  quiet  the  title  there- 
to, it  is  not  usual  or  necessary  to  set  out  the  particulars  of 
the  plaintiff's  title.  In  this  case  it  was  done,  we  presume, 
in  order  to  present  the  question  in  controversy  by  demurrer 
to  the  complaint,  rather  than  upon  the  trial  of  the  cause. 

We  have  divided  the  instrument  into  sections  for  conven- 
ience of  reference,  and  have  numbered  the  sections.  Coun- 
sel for  the  appellant  contend  that  the  instrument  in  question 
creates  only  an  estate  at  will,  subject  to  be  determined  by 
either  party,  according  to  the  law  relating  to  such  estates. 
Counsel  for  the  appellee,  on  the  other  hand,  contend  that 
the  interest  is  either  a  freehold  estate  of  inheritance,  or  a 
continuing  interest  for  the  grantee  or  lessee  so  long  as  the 
coal  or  other  specified  minerals  continue,  and  the  tenant 
complies  with  the  contract. 

The  term  *'  land,"  in  its  legal  signification,  includes  not 
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only  the  ground  or  soil,  but  every  things  attached  to  it  above 
or  below,  whether  by  the  course  of  nature,  as  trees,  herbage, 
stones,  mines,  and  water,  or  by  the  hand  of  man,  as  houses, 
«tc.  Whatever  lies  in  a  direct  line  between  the  surface  and 
the  centre  of  the  earth,  belongs  to  the  owner  of  the  surface. 
Bainbridge  Mines,  p.  4.  And  the  fee  simple  which  our  law 
gives  contemplates  absolute  power  of  disposal,  and  any  lim- 
itation upon  that  power  is  repugnant  to  the  estate  and  void. 
I  Hilliard  Real  Prop.  50-55,  and  notes;  2  Sharswood  BL 
Com.  102;  2  Bl.  Com.  18. 

The  owner  in  fee  simple  has  the  power  to  sell  and  convey 
his  mines,  or  any  stratum,  by  deed  or  grant,  so  as  to  create 
one  freehold  in  the  soil  and  another  in*  the  mines,  and  as  a 
conclusion  from  the  premises,  a  freeholder  of  an  estate  of 
inheritance  may,  by  deed,  create  as  many  freeholds  beneath 
the  surface  as  he  can  properly  designate.  Thus,  one  person 
may  own  the  surface,  another  may  be  entitled,  by  convey- 
ance, to  the  iron,  another  to  the  limestone,  and  still  another 
to  a  stratum  of  coal ;  for  coal  and  minerals  in  place  are 
land,  and  are  subject  to  a  conveyance  as  such,  and  the  owner 
of  the  mineral  right  has  a  corporeal  hereditament  distinct 
from  the  surface.  Caldwell  v.  Fulton^  31  Penn.  St.  475; 
Harlan  v.  The  Lehigh,  etc.,  Co,^  35  Penn.  St.  287;  Bain- 
bridge Mines,  pp.  7,  8,  9,  10 ;  Armstrong  v.  Caldwell,  53 
Penn.  St.  284;  Addison  Torts,  116;  Whitakerv.  Brawn,  46 
Penn.  St.  197;  Caldwell v,  Copeland,  ^y  Fenn.  St.  427 ;  Barnes 
v.  Mawson,  i  M.  &  S.  77.  This  has  long  been  settled  in  Eng- 
land and  Pennsylvania.     See  3 1  Penn.  St.  482. 

Had  the  instrument  in  question  stopped  with  the  words 
in  the  second  section,  "bargain,  sell,  and  convey  unto  the 
party  of  the  second  part,  his  heirs  and  assigns,  all  the  min- 
eral coal,  limestone,  iron  ore,  fire-clay,  and  oil,  in,  upon,  and 
under  the  farm,"  etc.,  there  would  be  no  doubt  but  that  an 
estate  of  inheritance  would  have  been  created.  But  when 
we  come  to  the  closing  part  of  the  fourth  section,  it  is  found 
that  the  grant  is  only  "  during  the  continuance  of  this  agree- 
tnent."    The  same  words  again  occur  at  the  conclusion  of 
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the  fifth  section.  In  the  sixth  section,  the  instrument  is 
characterized  as  an  "agreement  or  lease."  And  in  the 
eighth,  ninth,  and  tenth  sections,  the  compensation  to  be 
received  by  the  grantor  or  lessor  is  called  "rent."  In 
the  tenth,  the  word  "agreement"  is  used.  The  seventh 
section  is,  we  think,  the  clause  which  gives  character  to  the 
instrument  It  is  there  provided,  that  '*  the  party  of  the 
second  part  shall  have  the  right  to  abandon  said  lands  and 
mining  at  any  time,  and  remove  all  his  buildings  and  fixtures 
from  said  lands." 

It  is  provided  by  the  statute,  which  was  in  force  when  this 
instrument  was  executed,  that  "a  tenancy  at  will  cannot 
arise  or  be  created  without  an  express  contract,"  etc.  2  G. 
&  H.  359,  sec.  2.  Here,  then,  is  an  express  contract  that,  so 
far  as  the  lessee  is  concerned,  he  may  terminate  the  lease, 
abandon  the  lands  and  mining,  and  remove  his  buildings  and 
fixtures  from  the  lands  at  any  time.  This  must  be  regarded 
as  the  creation  of  an  estate  at  will.  It  is  a  stipulation  which 
applies  to  the  whole  interest  of  both  parties  under  the 
instrument,  and  every  section  and  clause  in  it.  The  lessee 
has  only  to  will  it,  and  every  part  of  the  instrument  and  every 
interest  under  it,  whether  of  the  lessor  or  of  the  lessee,  is  at 
once  at  an  end. 

It  is  a  well  settled  and  well  known  rule  of  law  that  a  lease 
or  estate  which  is  at  the  will  of  one  of  the  parties  is  equally 
at  the  will  of  the  other  party.  One  of  them  is  no  more 
or  no  further  bound  than  the  other.  As  the  lessee  in  this 
case  had  the  clear  right,  at  his  will,  to  terminate  the  tenancy 
at  any  time,  so  also  had  the  lessor.  It  cannot  be  otherwise. 
"Blackstone  says :  "  But  every  estate  at  will,  is  at  the  will  of 
both  parties,  landlord  and  tenant;  so  that  either  of  them  may 
determine  his  will,  and  quit  his  connection  with  the  other  at 
his  own  pleasure."  Book  2,  p.  145,  star  paging.  Kent 
says :  "  It  was  determined  very  anciently,  by  the  common 
law,  and  upon  principles  of  justice  and  policy,  that  estates  at 
will  were  equally  at  the  will  of  both  parties,  and  neither  of 
tliem  was  permitted  to  exercise  his  pleasure  in  a  wanton 
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manner,  and  contrary  to  equity  or  good  faith."  Vol.  4,  p. 
III.  I  Washb.  Real  Prop.  505,  3d  ed. 

The  case  of  Doc^  ex  dem.  Pidgeon^  w.  Richards^  4  Ind.  374^ 
was  a  case  where  the  lease  was  at  the  will  of  the  lessee,  as 
is  the  case  here,  and  the  court  said :  "  The  substance  of 
that  instrument  is,  that  it  gives  to  Richards  the  right  to 
occupy  and  improve  the  land  in  question  for  a  certain  con- 
sideration, payable  as  he  occupies,  as  long  as  he  shall  please 
to  do  so.  It  gives  him  no  absolute  interest,  which  he  can 
convey  to  another  on  vacating  the  premises  himself.  When- 
ever he  removes  from  them,  his  right  in  them  ceases.  And 
he  is  not  bound  to  occupy  them  and  pay  the  consideration  a 
day  longer  than  he  sees  fit  to  do  so.  He  has,  in  short, 
under  the  instrument,  an  estate  in  the  land  at  his  own  will. 
Such  being  the  character  of  the  instrument,  the  case  is  easily 
disposed  of."  The  court  then  cites  authorities  in  support 
of  the  rule  that  the  estate  was  equally  at  the  will  of  the  lessor 
as  at  the  will  of  the  lessee,  and  on  this  ground  the  case  was 
decided  in  favor  of  the  appellant.  Counsel  for  the  appellees 
claim  that  the  rule,  so  often  pressed  into  service,  that  the 
words  shall  be  taken  most  strongly  against  the  grantor, 
should  be  applied  in  this  case.  But  counsel  forget  that  the 
rule  is  not  applicable  to  instruments  such  as  this.  The  rule 
applies  to  deeds  executed  by  the  grantor  only,  or  deeds  poll, 
and  not  to  indentures  executed  by  both  parties.     2  Bl.  380. 

No  rule  of  interpretation  can  change  the  fact,  that  the 
lessee  is  by  the  express  stipulation  of  the  instrument  author- 
ized to  abandon  the  lands  and  mining  at  any  time,  and 
remove  all  his  buildings  and  fixtures  from  said  lands.  It  can- 
not be  held  that  this  right  to  abandon  the  land  and  cease 
mining  has  reference  to  the  time  when  the  lessee  is  pros- 
pecting for  minerals.  The  parties  did  not  provide  simply 
that  he  might  abandon  the  land  and  cease  to  search  for  min- 
erals, when,  upon  search,  he  had  failed  to  find  minerals,,  or 
had  failed  to  find  them  in  such  quantity  as  to  justify  the 
further  prosecution  of  the  enterprise.  But  the  agreement  is 
that  he  may  do  so  ''  at  any  time/'    Such  language  is  too 


MAY  TERM,  i8;4.  113 

Knight  V.  The  Indiana,  etc.,  Co.  et  al. 

■  .....-■. 

plain  to  admit  or  need  interpretation.  It  does  not  remove 
the  difficulty  to  regard  the  instrument  as  a  license ;  for  how- 
ever it  may  be  regarded,  it  is  still  subject  to  the  same  limita- 
tion, and  is  binding  no  longer  than  the  lessee  or  licensee 
shall  see  fit  to  be  bound  by  it.  We  are  aware  of  the  doc- 
trine that  a  mere  license,  which  is  revocable  at  the  pleasure 
of  the  party  giving  it,  may  be  irrevocable  if  coupled  with 
an  interest  in  the  licensee,  or  when  it  has  been  acted  upon 
by  the  party  to  whom  it  has  been  granted.  Snowden  v.  Wilas, 
19  Ind.  10.  The  distinction  between  a  lease  of  mines  and  a 
license  to  work  mines  was  stated  in  Funk  v.  Haldeman^  53 
Penn,  St  229.     The  court  say: 

" '  The  former  is  a  distinct  conveyance  of  an  actual  interest 
or  estate  in  lands,  while  the  latter  is  only  a  mere  incorporeal 
right  to  be  exercised  in  the  lands  of  another.  It  is  a  profit 
a  prendre^  and  may  be  held  apart  from  the  possession  of  the 
land.  In  order  to  ascertain  whether  an  instrument  must 
be  construed  as  a  lease  or  a  license,  it  is  only  necessary  to 
determine  whether  the  grantee  has  acquired  by  it  any  estate 
in  the  land,  in  respect  of  which  he  might  bring  ejectment 
If  the  land  is  still  to  be  considered  in  the  possession  of  the 
grantor,  the  instrument  will  only  amount  to  a  license,  and 
though  the  licensee  will  certainly  be  entitled  to  search  and 
dig  for  mines  according  to  the  terms  of  the  grant,  and 
appropriate  the  produce  to  his  own  use,  on  payment  of  the 
stipulated  rent  or  proportion,  yet  he  will  acquire  no  property 
in  the  minerals  till  they  are  severed  from  the  land,  and  have 
thus  become  liable  to  be  recovered  in  an  action  of  trover.' 
In  the  coal-mining  districts  of  Pennsylvania,  leases  for  terms 
of  years  are  very  common.  They  are  estates  in  land.  The 
rent  is  usually  measured  by  the  tons  taken,  but  the  tenant 
is  bound  to  a  minimum  production  annually,  and  the  trans- 
action amounts  to  a  sale,  at  a  price  per  ton,  of  the  coal  in  the 
premises,  and  constitutes  an  interest  in  the  lessee  in  the 
nature  of  a  corporeal  hereditament." 

In  the  instrument  in  question  in  the  case  at  bar,  there  is  a 
Vol.  XLVII.- 
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grant  of  the  mineral  coal,  limestone,  iron  ore,  fire-clay,  and 
oil,  in,  upon,  and  under  the  land,  and  the  lessee  is  granted  not 
only  the  right  to  go  upon  the  land  and  remove  the  same,  but 
he  is  given  the  right  to  "  occupy  the  land  with  such  con- 
structions and  buildings  as  may  be  necessary  and  useful  for 
the  full  enjoyment  of  the  advantages  of  said  coal,"  etc., 
reserving  to  himself,  however,  the  right  to  abandon  the  land 
and  mining  at  any  time.  If  the  foregoing  distinction  between 
a  lease  and  a  license  is  correct,  then  this  must  be  a  lease  and 
not  a  license. 

We  regard  the  instrument  in  question  as  a  lease,  and  as 
creating  an  estate  at  will. 

What  shall  be  the  rights  of  the  parties  at  the  termination 
of  the  lease,  we  are  not  now  called  upon  to  decide. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
complaint. 

BusKiRK  and  Pettit,  JJ.,  dissent. 

opinion  filed  November  term,  1873  >  Petition  for  a  rehearing  overmled  May 
term,  1874. 
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Fernsel  v.  Rector  et  kl. 

Tax. — Assessment  of  Personal  Property, — Statute. — Construction  of. — ^By  sec- 
tion 276  of  the  tax  act  of  December  21st,  1872,  the  duty  of  assessing  per- 
sonal property  for  taxation  for  the  succeeding  two  years  was  devolved  on  the 
county  appraisers  of  real  estate  chosen  at  the  October  election  in  1872. 

Same. — Bond  and  Oath  of  Appraisers, — Such  real  estate  appraisers  were  not 
required  to  take  an  additional  oath  of  office,  or  to  file  an  official  bond  as 
assessors,  and  the  failure  to  file  such  oath  and  bond  did  not  authorize  a  county 
auditor  to  appoint  another  person  to  assess  personal  property  for  taxation. 

Same. — Legislaiiue  Power, — It  was  competent  for  the  legislature  to  confer  o& 
such  appraisers  the  additional  duty  of  assessing  personal  property. 

From  the  Clay  Circuit  Court 

W,  W.  Carter  and  S*  D,  Coffey ^  for  appellant 
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G.  A,  Knight^  for  appellees. 

Downey,  J. — ^The  appellant  filed  in  said  court  a  verified 
petition,  in  which  he  represented  that  on  the  31st  day  of 
January,  1873,  William  H.  Rector,  Oliver  B.  Johnson,  and 
George  Eckert,  were  and  still  are  the  Board  of  Commission- 
ers of  Clay  County,  Indiana,  etc.;  that  at  the  same  time 
James  H.  Hoskins  was  the  auditor  of  the  county ;  that  at 
the  general  election  in  said  county,  in  October,  1872,  to  wit, 
•October  8th,  1872,  he  was  legally  and  duly  elected  real 
•estate  appraiser  for  said  county;  that  on  the  21st  day  of 
October,  1872,  he  received  from  the  clerk  of  the  circuit  court 
of  said  county  a  certificate  of  his  election,  a  copy  of  which 
is  set  out  in  the  complaint;  that  on  the  said  21st  day  of 
October,  1872,  he  was  duly  qualified,  and  took  upon  himself 
the  duties  of  said  office ;  a  copy  of  the  oath  of  office  is  also 
made  part  of  the  complaint. 

It  is  further  alleged,  that  by  act  of  the  General  Assembly 
•of  December  21st,  1872,  he  was  constituted  county  assessor 
of  said  county  for  two  years  from  the  8th  day  of  October, 
1872,  by  virtue  of  his  election  as  real  estate  appraiser,  with 
the  right  to  hold  the  same  until  his  successor  should  be 
elected  and  qualified ;  and  he  says  he  was,  at  all  times  after 
the  taking  effect  of  said  act,  ready  and  willing  to  give  bond, 
with  good  and  sufficient  sureties,  to  the  acceptance  of  the 
board  of  county  commissioners  of  said  county,  in  the  sum 
of  five  thousand  dollars,  etc.,  and  to  take  and  subscribe  an 
oath  of  office  to  be  entered  on  said  bond,  etc.;  but  he  says 
that  said  board  were,  at  no  time  after  the  taking  effect  of 
said  act,  until  January  31st,  1873,  in  session,  and  that  he  had 
no  opportunity  until  said  time  of  making  and  presenting  to 
them  for  their  approval  said  bond;  that  on  the  said  31st 
day  of  January,  1873,  the  said  board  of  commissioners,  for 
the  first  time  after  the  passage  of  said  act,  met  in  special 
session  at  the  auditor's  office,  in  the  court-house,  etc.,  by 
call  of  the  auditor  of  said  county,  for  the  purpose  of  approv- 
ing the  bond  of  the  assessor  of  the  county ;  that  immedi- 
ately upon  the  meeting  of  said  board,  he  tendered  to  then 
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a  good  and  sufficient  bond,  in  the  penal  sum  of  five  thousand 
dollars,  conditioned,  etc.,  duly  subscribed  and  acknowledged, 
etc.,  which  bond  had  thereon  an  oath  of  office,  subscribed 
by  him,  that  he  would  faithfully,  etc.,  a  copy  of  which  bond^ 
with  said  oath  indorsed  thereon,  is  filed  with  the  complaint 
and  made  part  of  it ;  that  when  he  so  tendered  said  bond  to^ 
said  board  of  commissioners,  he  demanded  of  them  the 
approval  thereof,  and  demanded  of  the  said  Hoskins  that  he 
administer  to  him  the  oath  of  office  indorsed  thereon  and 
subscribed  by  him ;  but  said  board  refused  to  approve  said 
bond,  and  said  Hoskins  refused  to  administer  to  him  the 
said  oath  of  office,  alleging  as  a  *  reason  therefor  that  more 
than  ninety  days  had  expired  since  theelection  of  petitioner; 
that  upon  such  refusal  the  said  Hoskins  pretended  that  said 
office  had  become  vacant  by  reason  of  said  bond  not  having 
been  approved  within  ninety  days  after  the  election  of  the 
petitioner ;  and  by  reason  of  said  pretended  vacancy  the  said 
auditor  appointed  the  said  defendant,  Andrew  J.  Montgom- 
ery, to  said  office,  and  he  executed  bond  on  said  31st  day  of 
January,  1873,  which  was  approved  by  the  board,  and  said 
Hoskins  administered  to  him  the  oath  of  office  as  assessor 
of  said  county.  He  then  alleges  that  on  the  ist  day  of 
April,  1873,  he  demanded  of  the  said  auditor  the  necessary 
books  and  papers  to  enable  him  to  assess  said  county,  which 
were  refused,  and  were  handed  over  to  said  Montgomery, 
etc.;  that  Montgomery  is  proceeding  to  assess  said  county, 
and  is  claiming  to  be  the  assessor  thereof,  and  said  board  of 
commissioners  andsaid  Hoskins  are  claiming  that  said  Mont- 
gomery is  entitled  to  the  emoluments  of  said  office,  and  are 
threatening  to  make  and  issue  orders  of  said  county  payable 
to  him  for  his  services  in  assessing  said  county ;  that  Mont- 
gomery is  insolvent,  as  he  believes,  and  if  the  emoluments 
of  said  office  are  paid  over  to  him,  the  same  will  be  wholly 
lost  to  your  petitioner;  and  he  says  that  said  Montgomery 
is  threatening  to  draw  from  said  county  fees  due  the  assessor 
thereof  for  assessing  the  same ;  wherefore  he  moves  the 
court  for  a  writ  of  mandate  against  the  said  board  of  com- 
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missioners,  and  against  said  Hoskins  as  such  auditor,  com- 
pelling the  said  board  to  approve  said  bond,  and  the  said 
auditor  to  administer  said  oath  of  office  to  him,  etc.;  and 
that  said  board  of  commissioners  and  said  auditor  maybe 
temporarily  restrained,  and  upon  the  final  hearing  enjoined, 
from  drawing  any  order  in  favor  of  said  Montgomery  for  the 
fees  of  said  office,  and  that  said  Montgomery  be  enjoined 
from  drawing  said  fees  and  from  further  interfering  with  the 
office  of  your  petitioner,  and  for  all  other  relief,  etc. 

An  undertaking,  in  the  usual  form  required  in  case  of 
restraining  orders,  was  tendered  with  the  complaint. 

On  this  petition,  the  appellant  moved  the  court  for  an 
alternate  mandate  against  the  defendants,  the  commissioners 
and  the  auditor,  and  for  a  temporary  restraining  order  against 
the  commissioners,  the  auditor,  and  the  defendant  Mont- 
gomery. . 

The  defendants  appeared  and  moved  the  court  to  grant 
them  leave  to  file  counter  affidavits  in  resistance  of  the  motion 
of  the  appellant.  This  latter  motion  the  court  overruled, 
and  thereupon  also  overruled  the  motion  of  the  petitioner,  on 
the  ground  that  the  petition  was  insufficient,  and  dismissed 
the  petition,  to  which  ruling  there  was  an  exception  by  the 
petitioner. 

By  the  second  section  of  an  act  of  the  legislature,  of 
December  2ist,  1858,  Acts  1858,  p.  4,  and  i  G.  &  H.  85, 
it  is  provided,  that  "at  the  annual  election  of  October,  A. 
D.  1863,  and  every  five  years  thereafter,  an  appraiser  shall 
be  elected  by  the  people  thereof,  who  shall,  after  the  ist  day 
of  January  thereafter,  proceed  to  discharge  the  duties 
required  by  this  act."  Under  this  act,  in  October,  1872,  the 
appellant  was  elected  to  the  office  of  appraiser,  the  duties 
of  which  were  then  limited  to  the  act  of  appraising  real 
estate.  He  qualified,  as  alleged  in  the  petition,  by  taking 
the  oath  of  office  prescribed  by  the  act,  and  entered  upon 
the  discharge  of  his  duties. 

When  the  legislature  passed  the  law  of  December  21st, 
1872,  there  would  be  no   general  election  until  October, 
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1874,  and  hence  it  was  provided  by  sec.  276  of  that  act,  that 
''the  persons  elected  in  the  different  counties  of  the  State  at 
the  last  October  election  as  appraisers  of  real  estate  are 
hereby  constituted  county  assessors,  within  the  meaning.and 
purpose  of  this  act,  to  hold  their  offices  as  such  for  twa 
years  from  the  said  election  as  such  appraisers,  and  until 
their  successors  are  elected  and  qualified." 

It  becomes  a  question  whether  the  legislature,  in  imposing 
upon  the  appraisers  of  real  estate  the  additional  duty  of 
assessing  the  personal  estate,  contemplated  that  they  should 
give  bond  and  take  an  additional  oath  of  office.  Or,  in  other 
words,  did  the  legislature,  when  it  made  the  appraisers  of 
real  estate  assessors  of  both  real  and  personal  property,, 
intend  that  they  should  give  bond  and  take  an  additional 
oath  of  office,  as  if  elected  to  the  office  of  assessor  under 
said  act  in  the  year  1874,  or  afterward  ?  Sections  107  and 
108  of  the  act  are  relied  upon  by  counsel  for  appellee,  as- 
requiring  the  bond  and  additional  oath*  Section  107  is  as 
follows:  ''At  the  general  election  in  October,  A.  D.  1874^ 
and  every  two  years  thereafter,  there  shall  be  elected  in  each 
county  in  the  State  an  assessor  for  such  county,  who  shall  hold 
his  office  for  the  term  of  two  years,  and  until  his  successor  be 
elected  and  qualified,  and  shall  perform  all  such  duties  as  now 
are  or  may  hereinafter  be  required  to  be  performed  by  assess- 
ors. Such  assessor,  previous  to  entering  upon  the  discharge 
of  the  duties  of  his  office,  shall  give  bond  with  good  and  suffi- 
cient security  to  the  acceptance  of  the  board  of  county 
commissioners,  in  the  sum  of  five  thousand  dollars,  payable 
to  the  State  of  Indiana,  and  conditioned  for  the  faithful  and 
impartial  discharge  of  the  duties  of  his  office,  according  to 
law,  and  shall  take  and  subscribe  an  oath  or  affirmation,  to 
be  indorsed  on  his  bond,  that  he  will  faithfully  and  impar- 
tially discharge  the  duties  of  his  office  to  the  best  of  his  skill 
and  ability,  and  the  bond  so  indorsed  shall  be  deposited  with 
the  county  auditor,  and  the  said  auditor  is  hereby  authorized 
to  administer  thd  oath  of  office  aforesaid." 

Section  108  is  as  follows :     ''  If  any  county  assessor  shall 
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not,  within  ninety  days  after  his  election,  give  bond  and 
security  or  shall  not  take  and  subscribe  the  oath  or  affirma- 
tion xequired  by  the  preceding  section,  the  said  office  shall 
be  considered  vacant,  and  the  county  auditor  shall  at  once 
fill  such  vacancy  by  appointment,  and  the  person  appointed 
to  fill  the  vacancy  shall  give  bond  and  take  the  oath  as 
required  in  the  preceding  section." 

Counsel  for  appellees  says:  "In  the  argument  of  the 
learned  counsel  for  appellant,  it  is  conceded  that  the  provi- 
sions of  the  several  sections  above  referred  to  apply  to  per- 
sons who  were  elected  real  estate  appraisers  at  the  October 
election  preceding  the  passage  of  this  act.  In  fact,  the  affi- 
davit of  the  relator,  upon  which  he  based  his  application  for 
a  writ  of  mandate,  treats  this  law  as  applicable  to  his  case,, 
and  seeks  to  place  himself  within  its  provisions  by  asking^ 
the  interposition  of  the  court  in  his  behalf,  viz.,  to  compel 
the  county  board  to  approve  his  bond,  and  the  auditor  to 
administer  to  him  the  oath  of  office." 

This  appears  to  be  a  misapprehension.  We  find  this  state- 
ment in  the  brief  of  counsel  for  appellant :  "  We  are  inclined 
to  the  view,  that  the  real  estate  appraiser  being  a  duly  qual- 
ified officer,  the  legislature  intended  to  confer  upon  him 
additional  duties,  without  going  through  the  formality  of 
again  qualifying.  Out  of  abundant  caution,  however,  the 
appellant  here  offered  to  comply  with  the  provisions  of  sec- 
tion 107  of  said  act." 

Had  such  a  concession  been  made  by  counsel,  it  could 
not  have  been  binding  upon  the  court. 

In  our  opinion,  the  sections  of  the  act  in  question  do  not 
require  the  real  estate  appraiser  to  execute  any  bond,  or  to 
take  any  oath,  in  addition  to  that  which  he  had  already  taken. 
The  legislature  had  not  required  any  bond  of  the  real  estate 
appraiser,  under  the  act  of  December  21st,  1858.  While 
there  is  reason  for  an  official  oath,  there  is  little  reason  for 
an  official  bond  from  such  an  officer.  It  is  not  any  more 
unreasonable  to  suppose  that  the  legislature  would  confer  upon 
the  appraiser  the  power  to  assess  personal  property,  than 
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that  they  would  confer  upon  him  power  to  appraise  real 
estate  without  a  bond.  There  is  some  confirmation  of  this 
view  of  the  question  in  the  fact,  that  while  the  legislature 
was  intending  to  give  ninety  days  in  which  persons  elected 
assessors  under  the  act  might  give  bond,  etc.,  only  a  fraction 
of  that  time  would  be  allowed  to  the  appraisers  of  real  estate, 
if  the  section  of  the  act  should  be  construed  as  applying  to 
them,  as  they  would  have  only  ninety  days  from  the  October 
election  in  1872.  It  was  competent  for  the  legislature  to 
confer  upon  the  real  estate  appraisers  the  additional  duty  of 
assessing  the  personal  property  of  the  county,  without 
requiring  of  them  any  bond,  or  any  additional  oath,  and  we 
think  by  section  276  of  the  act  it  has  done  so.  Had 
it  been  intended  to  require  of  them  a  bond,  and  an  additional 
oath  of  office,  it  seems  but  reasonable  to  suppose  that  it 
would  have  been  so  provided  in  the  act. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 


Btrnb  v.  The  State. 

CONSTirnnONAL  Law. — Title  of  Act.-^Criminal  Law^-^Circuit  CeurU-^jgU 
davit. — The  title  of  the  act  entitled  "  an  act  relating  to  prosecutions  bj  affi- 
davit and  information*'  (Acts  1873,  P*  ^^3)  <^<^^  ^^  embrace  the  subject  of 
prosecutions  for  misdemeanors  by  affidavit  alcxie ;  and  a  prosecution  for  a 
misdemeanor  cannot  be  commenced  by  affidavit  alone  in  the  circuit  coiixt. 

FVom  the  Jennings  Circuit  Court. 

D.  Overmyer  and  A.  G,  Smith,  for  appellant. 
y.  C,  Denny,  Attorney  General,  for  the  State. 

OsBORN,  J.^ — ^This  was  a  prosecution  for  a  misdemeanor, 
commenced  by  affidavit  in  the  circuit  court.  A  motion  to 
quash  the  affidavit  was  made  and  overruled,  and  an  excep* 
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tion  taken.  The  appellant  pleaded  not  guilty.  The  cause 
was  tried  by  the  court,  who  found  the  appellant  guilty,  and 
assessed  a  fine  against  him,  and,  over  a  motion  for  a  new  trial, 
rendered  judgment  on  the  finding. 

An  act  of  the  General  Assembly  entitled  *'an  act  relating 
to  prosecutions  by  affidavit  and  information,''  approved 
March  8th,  1873  (Acts  1873,  p.  183).  provides,  that  there- 
after prosecutions  in  the  circuit  courts  for  misdemeanors 
cognizable  therein  may  be  by  affidavit  as  well  as  by  indict- 
ment by  the  grand  jury,  and  that  all  laws  on  the  subject  of 
prosecution  by  affidavit  not  inconsistent  therewith  shall  apply 
to  all  misdemeanors.  It  also  provided,  that  nothing  therein 
•contained  should  be  construed  to  change  the  law  permitting 
prosecutions  by  indictment. 

It  will  be  observed  that  the  title  of  the  act  relates  to  pros- 
-ecutions  by  affidavit  and  information,  whilst  the  act  itself 
authorizes  prosecutions  by  affidavit  alone. 

The  purpose  of  the  General  Assembly,  as  indicated  by  the 
title,  was  to  authorize  prosecutions  for  misdemeanors  in  the 
circuit  courts  of  the  State  in  the  same  manner  as  they  had 
been  prosecuted  in  the  courts  of  common  pleas.  The  circuit 
courts  had  long  possessed  concurrent  jurisdiction  with  the  com- 
mon pleas  in  such  cases,  and  when  that  court  was  abolished  it 
was  thought  advisable  to  permit  the  practice  of  that  court 
to  be  adopted  in  the  circuit  court  and  prosecute  by  affidavit 
and  information,  instead  of  requiring  all  prosecutions  to  be 
by  indictment  as  theretofore.  But  by  the  body  of  the  act 
such  offences  might  be  prosecuted  by  affidavit  without  infor- 
mation. A  prosecution  by  affidavit  and  information  is  very 
different  from  a  prosecution  by  affidavit.  An  information  is 
a  well  known  and  recognized  pleading  in  criminal  prosecu- 
tions in  courts  of  superior  jurisdiction.  An  affidavit  is  not. 
In  our  opinion,  the  title  of  the  act  does  not  embrace  the 
subject  of  prosecutions  for  misdemeanors  by  affidavit  alone. 
The  word  **  information"  in  the  title  is  a  part  of  the  sub- 
stance of  the  subject  of  the  act,  and  hence  cannot  be  rejected 
as  surplusage. 
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We  do  not  consider  it  necessary  to  decide  whether  the 
act  is  not  in  violation  of  section  22  of  article  4  of  the  con* 
stitution  of  the  State.  It  has  been  suggested  that  the  prac- 
tice would  not  be  uniform  if  prosecutions  in  the  same  court 
might  be  by  affidavit  as  well  as  by  indictment.  But  we 
decide  nothing  on  that  subject. 

The  judgment  of  the  said  Jennings  Circuit  Court  is 
reversed.  The  cause  is  remanded,  with  instructions  to  that 
court  to  quash  the  affidavit. 


Sage  v.  Jones,  Administrator,  £T  al. 

17    189I 

<12-J2!       Vendor  AND  Purchaser. — Convtyance.-^Parol  Contract, — ^A  grantor  of  land 
J45    ^^  canmot  at  the  time  of  the  execution  of  the  deed  reserve  by  parol  a  right  of 

action  for  the  breach  of  the  covenants  in  a  deed  of  a  previous  grantor. 
SAME. — W.  conveyed  by  warranty  deed  land  upon  which  was  a  mortgage  exe- 
cuted by  him ;  I.  (a  married  woman),  by  successive  conveyances,  afterward 
became  the  owner  of  the  land,  and  with  her  husband  by  warranty  deed  con- 
veyed the  land  to  R.,  who  at  the  execution  of  said  deed  promised  I.  "  that  he 
would  for  her  use  and  benefit  pay  off  and  discharge  said  mortgage  lien,  and 
that  all  actions  and  rights  of  action  for  breach  of  the  covenants  of  the  deed 
of  W.  should  enure  to  and  were  reserved  by  her." 
Held^  that  the  promise  by  R.  to  I.  and  the  said  reservation  by  I.,  being  in  parol,, 
were  inadmissible  in  evidence  to  vary  the  terms  of  the  deed  of  I.  to  R.  which 
vested  in  R.  the  l^al  right,  which  ran  with  (he  land,  to  sue  for  the  breach  of 
the  covenants  in  the  deed  of  W. 

From  the  Marion  Common  Pleas. 

F.  M.  Finch  and  y.  A.  Finchy  for  appellant 

y.  T,  Dye^  A,  C.  Harris,  and  R,  P.  Parker,  for  appellees. 

Downey.  J. — ^This  was  an  action  by  the  appellant  against 
Jesse  Jones,  administrator  of  the  estate  of  Simon  S.  Wise- 
man,  deceased,  for  breach  of  the  covenants  contained  in  a 
deed  conveying  certain  real  estate.  Wiseman  was  the  owner 
in  fee  simple  of  the  real  estate,  and  on  the  5th  day  of  Decern- 
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ber,  1865,  mortgaged  it  to  Amanda  Lynn.  On  the  3d  dajr 
of  Jwly,  1867,  he  conveyed  the  real  estate  by  warranty  deed 
to  Martha  Ingram.  On  the  7th  day  of  October,  1867,  Mar- 
tha Ingram  and  her  husband  conveyed  the  same  by  similar 
deed  to  Francis  M.  Ingram.  On  the  5th  day  of  December, 
1868,  Francis  M.  Ingram  and  wife  conveyed  the  real  estate 
to  Martha  Ingram,  with  warranty.  On  the  i6th  day  of 
December,  1868,  Martha  Ingram  and  her  husband  conveyed 
the  land,  without  warranty,  to  William  L.  Royster.  On  the 
27th  day  of  August,  1869,  Royster  conveyed  by  warranty 
deed  to  the  appellant.  The  notes  executed  by  Wiseman  ta 
Amanda  Lynn,  having  been  assigned  to  one  Cobb,  the  mort- 
gage was  foreclosed  by  him  in  October,  1869,  and  in  Octo- 
ber, 1 87 1,  Sage,  the  appellant,  paid  off  the  judgment,  and  ia 
December,  1871,  instituted  this  action  against  Jones,  as 
administrator  of  the  estate  of  Wiseman^  who  had  previously- 
departed  this  life  intestate.  It  will  thus  be  seen  that  Sage, 
the  appellant,  was  not  the  grantee  of  Wiseman,  on  whose 
deed  the  action  is  predicated,  but,  as  the  owner  of  the  land 
by  successive  conveyances  thereof,  and  showing  his  title 
derived  from  that  deed,  sues  upon  the  covenant  therein  as 
a  covenant  running  with  the  land,  through  the  successive 
conveyances  thereof  down  to  him.  Sage,  having  been  com- 
pelled to  pay  off  and  discharge  the  mortgage  placed  upon 
the  land  by  Wiseman,  would  thus  seem  to  have  a  right  of 
action  on  the  deed  of  Wiseman.    This  is  not  questioned. 

On  their  application,  Martha  Ingram  and  her  husband, 
Thomas  Ingram,  were  allowed  to  become  parties  defendants 
to  the  action,  and  error  is  assigned  on  this  action  of  the 
court ;  but  so  far  as  this  point  is  concerned,  we  think  we  can 
decide  nothing,  because  there  is  no  till  of  exceptions  pre- 
senting the  question. 

Having  been  admitted  as  parties  defendants  to  the  action, 
Martha  and  Thomas  Ingram,  for  answer  and  by  way  of  cross 
complaint  against  the  plaintiff,  and  also  against  Jones,  the 
administrator  of  the  estate  of  Wiseman,  alleged  that  Wise- 
jnan  and  wife,  for  the  consideration  of  twelve  dollars,  con* 
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veyed  to  Martha  Ingram  the  real  estate  mentioned,  a  descrip- 
tion of  which  is  given,  the  said  mortgage  then  being 
thereon  ;  that  they,  the  said  Ingram  and  wife,  conveyed  the 
said  real  estate  to  said  Royster,  who  paid  the  said  Martha 
eight  dollars,  "  and  as  a  further  consideration  for  said  con* 
veyance  promised  the  defendant  Martha,  that  he  would,  for 
lier  use  and  benefit,  pay  off  and  discharge  said  lien  on  said 
land,  and  that  all  actions  and  rights  of  action  for  breach  of 
the  covenants  of  the  deed  of  said  Wiseman  to  her  should 
enure  to  and  were  reserved  by  her,  the  said  Martha ;"  and 
the  defendants  further  say  that  afterward,  to  wit,  at,  etc, 
on,  etc.,  Royster  and  wife  conveyed  said  land  to  the  plain- 
tiff, who  took  the  conveyance  with  full  knowledge  of  said 
Royster's  agreement,  and  without  any*  valuable  consideration 
whatever,  and  subject  to  said  lien  and  incumbrance,  and 
with  full  knowledge  thereof.  They  further  state  that  after- 
ward Wiseman  departed  this  life  intestate,  and  Jones  was 
appointed  administrator  of  his  estate ;  that  on  the  1 2th  day 
of  October,  1871,  the  plaintiff  paid  the  said  incumbrance, 
amounting  to,  etc.,  which  sum  is  the  plaintiff's  only  claim 
herein ;  that  neither  Wiseman  nor  his  administrator  has  paid 
said  sum,  nor  performed  his  covenants  in  his  said  deed;  where- 
fore they  say  they  are  entitled  to  have  from  said  Jones,  as 
such  administrator,  the  said  sum  of,  etc.,  with  interest,  etc., 
for  the  use  of  the  said  Martha ;  that  the  plaintiff  has  no 
right  thereto,  but  it  is  of  right  due  to  the  said  Martha,  and 
is  a  lien  oh  the  said  real  estate  so  owned  and  held  by  the 
plaintiff;  wherefore  they  demand  judgment  against  Jones  as 
administrator  for  the  said  sum  of,  etc.,  that  the  same  be 
declared  a  lien  upon  said  real  estate^  and  for  further  relief, 
etc. 

This  answer  and  cross  complaint  ^as  attacked  by  both 
Sage  and  Jones,  who  separately  demurred  thereto  because 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  actioa 
or  defence.     But  their  demurrers  were  overruled. 

Jones,  administrator,  answered  the  original  complaint  bjr 
a  general  denial,  payment,  accord  and  satisfaction,  set«o^ 
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etc.,  to  the  fourth  paragraph  of  which  a  demurrer  was  sus- 
tained. The  plaintiff  replied  to  the  other  paragraphs  of  the 
answer  of  Jones  by  a  general  denial.  Jones  filed  a  general 
denial  of  the  answer  and  cross  complaint  of  Martha  Ingram 
and  her  husband,  and  it  was  agreed  that  under  this  issue  all 
matters  as  to  her  might  be  given  in  evidence. 

The  issues  were  tried  by  the  court,  who  found  specially, 
by  request,  and  stated  his  conclusions  of  law,  to  which  con- 
clusions there  was  a  proper  exception  by  Jones. 

A  motion  for  a  new  trial  was  made  by  Sage  and  also  by 
Jones,  which  were  both'  overruled.  Jones  also  moved  ia 
arrest  of  judgment,  but  this  motion  also  was  overruled.  The 
court  rendered  judgment  in  favor  of  Martha  Ingram  against 
Jones  as  administrator  for  the  sum  of  four  hundred  and 
eighteen  dollars  and  thirty-three  cents,  with  costs. 

Both  Sage  and  Jones  have  separately  assigned  errors.  We 
need  not  state  them  in  full,  but  each  assigns  as  error  the 
overruling  of  the  demurrers  to  the  answer  and  cross  com- 
plaint of  Martha  Ingram  and  her  husband. 

In  our  opinion,  the  demurrers  to  the  answer  and  cross  com- 
plaint should  have  been  sustained.  The  answer  and  cross 
complaint  alleges  that  Royster  promised  Martha  Ingram, 
when  she  and  her  husband  conveyed  to  him,  "  that  he  would, 
for  her  use  and  benefit,  pay  off  and  discharge  said  lien  on 
said  land,  and  that  all  actions  and.  rights  of  action  for  breach 
of  the  covenants  of  the  deed  of  Wiseman  to  her  should 
enure  to  and  were  reserved  by  her."  It  is  objected  that  this, 
reservation  by  parol  made  at  the  time  of  the  execution  of 
the  deed  cannot  be  alleged  and  shown  without  violating  well 
established  rules  of  pleading  and  evidence ;  that  as  the  deed 
from  Martha  Ingram  and  her  husband  not  only  vested  in 
Royster  the  title  to  the  land,  but  also  a  legal  right  to  sue  for 
the  breach  of  any  covenant  which  ran  with  the  land,  in  any 
previous  deed  in  the  chain  of  title,  to  allow  it  to  be 
alleged  and  proved  by  parol  that  the  right  to  sue  for  any 
such  breach  of  covenant  was  reserved  by  her  for  her  own 
use,  would  violate  the  rule  of  the  law  that  parol  evidence  is 
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not  admissible  to  vary,  contradict,  add  to,  or  take  from  the 
terms  of  a  written  instrument  or  its  legal  effect  This 
position,  in  our  opinion,  is  well  taken.  Chapman  v.  Long, 
ID  Ind.  465,  and  note  i. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  for  further  proceedings. 


Enners  v.  The  State. 

From  the  Marion  Criminal  Court 

W.  W.  Leathers  and  G.  H.  Campbell,  for  appellant. 
R.   P,  Parker,  Prosecuting  Attorney,  and  %  C  Denny, 
Attorney  General,  for  the  State. 

BusKiRK,  J. — ^There  is  no  merit  in  this  appeal.  Neither 
the  motion  for  a  new  trial  nor  the  evidence  is  in  the  record, 
and  consequently  the  assignment  of  error  that  the  court  over- 
ruled the  motion  for  a  new  trial  presents  no  question. 

The  question  sought  to  be  raised  in  reference  to  the  name 
of  the  minor  to  whom  the  liquor  was  sold  does  not  arise  in 
the  record.  The  name  of  the  person  to  whom  the  liquor  is 
alleged  to  have  been  sold  is  given  in  the  indictment,  and  the 
evidence  not  being  in  the  record,  we  have  no  means  of  deter- 
mining whether  the  name  there  used  is  correct  or  not  If 
the  person  had  not  been  named  in  the  indictment,  it  would 
have  been  bad  for  that  reason,  but  the  person  having  been 
named  we  will,  in  the  absence  of  the  evidence,  presume  that 
the  evidence  supported  the  indictment 

The  judgment  is  affirmed,  with  costs. 
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'Criminal  Law. — Pleading, — Answer  to  Indictment  for  Betting  on  Elec- 
tion,— ^To  an  indictment  for  betting  upon  the  result  of  an  election,  an  answer 
that  before  the  indictment  was  found  or  presented,  the  defendant  was  com- 
pelled by  the  grand  jury  to  testify  as  a  witness  in  said  cause,  and  disclose  all 
the  facts  and  matters  alleged  in  the  indictment,  and  to  prove  the  ofience 
charged  therein,  is  bad. 

Same. — Betting  on  Election, — Betting  upon  the  result  of  an  election  is  not 
gaming. 

From  the  Morgan  Circuit  Court 

H.  BumSf  Prosecuting  Attorney,  and  y.  C.  Denny^  Attor- 
ney General,  for  the  State. 

f  OsBORN,  J. — ^This  case  is  brought  here  under  section  1 19, 
2  G.  &  H.  420.  The  point  reserved  was  the  ruling  of  the 
court  upon  the  sufficiency  of  the  second  paragraph  of  the 
answer  filed  by  the  appellee. 

The  bill  of  exceptions  shows  that  the  appellee  was  indicted 
by  the  grand  jury  of  Morgan  countj^  for  betting  and  wager- 
ing upon  the  result  of  the  election  of  Governor  in  1872; 
that  he  appeared  and  filed  an  answer  of  two  paragraphs.  The 
second  alleged, "  that  before  the  indictment  was  by  said  grand 
jury  found  or  presented,  said  grand  jury  caused  the  defend* 
ant  to  be  duly  subpoenaed  before  them,  to  testify  as  a  wit- 

• 

ness  to  the  facts  and  matters  alleged  in  said  indictment ;  and 
that  he  was  by  said  grand  jury  then  and  there,  before  the 
finding  or  presenting  of  said  indictment,  compelled  to  testify, 
and  did  testify  as  a  witness  in  said  cause,  and  then  and  there 
to  disclose  as  such  witness  all  the  facts  and  matters  alleged 
in  said  indictment,  arid  to  prove  the  said  offence  charged  in 
the  said  indictment." 

To  this  paragraph  the  State  demurred,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  an  answer.  The 
demurrer  was  overruled,  and  the  State  excepted,  and  reserved 
the  point  of  law  for  the  decision  of  this  court.  A  replica- 
tion in  denial  was  then  filed,  and  the  cause  was  submitted  to 
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the  court  for  trial,  who  found  the  appellee  not  guilty  on  the 
defence,  as  stated  in  the  second  paragraph  of  the  answer. 

The  paragraph  of  the  answer  in  question  was  predicated 
upon  section  89,  2  G.  &  H.  410,  which  provides,  that  any 
person  called  as  a  witness  to  testify  against  another  for  gam- 
ing, is  a  competent  witness  to  prove  the  offence,  although 
he  may  have  been  concerned  as  a  party,  and  is  compelled  to 
testify  as  other  witnesses,  but  he  shall  not  be  liable  to  indict- 
ment or  punishment  in  any  such  case. 

In  our  opinion,  the  answer  is  bad.  To  exempt  a  persoa 
from  prosecution  or  punishment  on  the  ground  that  he  has- 
been  compelled  to  testify  as  a  witness,  under  sec.  89,  supra, 
it  must  appear  that  he  was  compelled  to  testify  ag^nst 
another  for  gaming.  This  answer  shows  that  the  appellee 
was  compelled  to  testify  touching  a  wager  on  the  result  of 
an  election,  and  not  to  prove  the  offence  of  gaming.  Bet- 
ting upon  the  result  of  an  election  is  not  gaming ;  an  elec- 
tion is  not  a  game.  Woodcock  v.  McQueen,  1 1  Ind.  14 ; 
M'Hatton  v.  Bates,  4  Blackf.  63. 

In  our  opinion,  the  decision  of  the  court  below  overruling 
the  demurrer  to  the  second  paragraph  of  the  answer  was 
erroneous. 

As  this  court  is  not  authorized  to  reverse  a  judgment  of 
acquittal  in  a  criminal  prosecution,  the  judgment  of  the  said 
If  organ  Circuit  Court  is  affirmed,  at  the  costs  of  the  appel- 
lee. 


Washburn  v.  Kuke. 

From  the  Cass  Common  Pleas. 

7!  S*  Rollins,  for  appellant. 

S.  T.  McConnell  and  M.  WinJUld^  for  appellee. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant  and 
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one  Mary  C.  McGovern,  to  contest  the  will  of  Nancy  Wash- 
bum,  deceased.  The  appellant  was  the  surviving  husband  of 
the  deceased^  and  Kline  and  Mary  C.  McGovem  were  her 
children.  They  were  all  legatees  in  the  will.  Issue  was  formed, 
and  there  was  a  trial  by  jury,  verdict,  and  judgment  setting 
aside  the  will.  Washburn  has  appealed,  without  uniting 
with  him  his  co-defendant,  and  giving  notice  as  required  by 
sec.  55 1,  p.  270,  2  G.  &  H.  He  states  that  he  is  "  impleaded 
with  Mary  C.  McGovem,"  but  this  does  not  make  her  a 
party  to  the  appeal,  nor  is  it  a  compliance  with  the  statute 
dted. 
The  appeal  is  dismissed^  with  costs. 


Zeizer  v.  The  State. 

LzQUOK  Law. — Affidceoit. — ^An  affidavit  chaiging  a  yiolation  of  the  sixth  section 
of  the  liquor  law  of  1873  (Acts  1873,  P*  '54)»  ^  selling  to  a  person  in  the 
habit  of  getting  intoxicated,  must  allege  that  the  person  was,  at  the  time  the 
sale  was  made,  in  the  habit  of  getting  intoxicated. 

Same. — Evidence. — The  evidence  on  the  trial  of  such  chaige  should  fix  upon 
the  purchaser  the  habit  of  getting  intoxicated  at  the  time  the  sale  was  made. 
Evidence  of  his  habit  within  a  reasonable  time  before  the  sale  is  admissible  as 
tending  to  show  what  his  habit  was  at  the  tixzle  of  the  sale. 

From  the  Jefferson  Circuit  Court 

y.  L.  Wilson  and  E,  R.  Wilson,  for  appellant. 
y  C.  Denny,  Attorney  General,  for  the  State. 

Downey,  J. — ^This  was  a  prosecution  against  the  appellant 
under  the  liquor  law  of  1873.  The  action  was  commenced 
before  a  justice  of  the  peace,  where,  after  conviction,  the 
defendant  appealed  to  the  circuit  court.  In  the  circuit  court, 
there  was  a  motion  by  the  defendant  to  quash  the  affidavit^ 
which  was  overruled.  On  plea  of  not  guilty,  there  was  a 
Vol.  XLVII.- 


I30  SUPREME  COURT  OF  INDIANA. 

Zeizer  v.  The  State. 

trial,  a  finding  of  guilty,  a  motion  for  a  new  trial  overruled, 
and  sentence  pronounced  against  the  defendant.  Here  it  is 
assigned  as  error,  among  other  things,  that  the  court  improp- 
erly refused  to  quash  the  affidavit,  and  to  grant  a  new  trial. 

The  affidavit,  in  substance,  charges  that  the  defendant,  at 
a  previous  date,  sold  to  the  affiant  intoxicating  liquors,  and 
that  the  affiant  was  at  the  date  of  the  making  of  the  affidavit 
in  the  habit  of  being  intoxicated.  It  is  not  alleged  that  the 
purchaser  of  the  liquor  was  in  the  habit  of  being  or  getting 
intoxicated  at  the  date  of  the  sale  of  the  liquor. 

The  sixth  section  of  the  act  is  as  follows  :  "  It  shall  be 
unlawful  for  any  person,  by  himself  or  agent,  to  sell,  barter, 
or  give  intoxicating  liquors  to  any  minor,  or  to  any  person 
intoxicated,  or  to  any  person  who  is  in  the  habit  of  getting 
intoxicated."  Acts  1873,  p.  154. 

The  fourteenth  section  provides  the  penalty  for  violating 
section  6. 

We  think  the  pleader  has  in  this  case,  and  in  this  respect, 
followed  too  closely  the  letter  of  the  statute. 

It  is  alleged,  speaking  as  of  the  date  of  the  affidavit,  that 
the  purchaser  "  is  a  person  in  the  habit  of  being  intoxicated.'' 
We  think  it  should  have  been  stated  that  the  purchaser  was 
at  the  time  of  the  sale  in  the  habit  of  getting  intoxicated. 

The  affidavit  alleges,  that  the  sale  was  on  the  ist  day  of 
November,  1873.  The  trial  was  on  the  12th  day  of  Febru- 
ary, 1874.  The  only  evidence  as  to  the  habit  of  the  pur- 
chaser was  this :  **  It  is  admitted  that  Chancey  B.  Lewis  is 
a  person  in  the  habit  of  being  intoxicated."  The  allegation 
and  the  proof  should  have  fixed  upon  the  purchaser  the 
habit  of  getting  intoxicated  at  the  time  when  the  sale  was 
made.  Evidence  of  his  habits  within  a  reasonable  time 
before  the  sale  would  have  been  admissible,  as  tending  to 
show  what  his  habit  was  at  the  time  of  the  sale. 

There  are  other  questions  made,  which,  however,  it  is 
unnecessary  for  us  to  decide. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  to  quash  the  affidavit. 
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Mutual  Insurance  Company. — Hecewer. — Assessment, — Complaint. — ^In  an 
action  by  the  receiver  of  an  insolvent  mutual  insurance  company,  to  collect  an 
assessment  on  a  premium  note,  the  complaint  must  show  on  its  face  that  the 
cooxt  from  which  the  receiver  derives  his  authority  has  detennined  on  the 
validity  of  the  claims,  for  the  payment  of  which  the  assessment  is  made.  The 
amount  oi  claims  which  the  receiver  or  the  court  will  allow  as  just  demands 
against  the  company,  together  with  any  indebtedness  previously  allowed  by 
the  directors  of  the  company,  as  shown  by  their  books,  must  be  ascertained, 
before  an  assessment  can  be  made  to  pay  such  indebtedness. 

Same. — Extent  of  Liability, — A  person  becoming  a  member  of  a  mutual  insur- 
ance company  by  insuring  therein  is  liable  for  his  proportionate  share  of  the 
losses  occurring  while  his  policy  runs,  and  no  longer;  and  in  an  action  by  a 
receiver  against  such  person,  it  must  be  shown  that  the  losses  to  be  paid  with 
the  money  to  be  collected  from  the  assessment  occurred  during  the  time  the 
defendant  was  a  policy  holder  and  member  of  the  company. 

From  the  Tippecanoe  Circuit  Court* 

%  A.  Stein  and  W.  Mote^  for  appellant 

BusKiRK,  J. — ^This  was  an  action  by  Embree,  as  receiver 
of  the  Home  Insurance  Company  of  Lafayette,  a  mutual 
insurance  company,  against  Downs,  commenced  before  a 
justice  of  the  peace.  There  was  judgment  for  appellee  before 
the  justice,  from  which  there  was  an  appeal  to  the  circuit 
court.  Embree  having  resigned,  and  Hammond  having  been 
appointed,  he  was  substituted  as  plaintiff. 

There  was  a  finding  and  judgment  for  appellee.  A  new 
trial  was  refused. 

The  error  assigned  is  for  overruling  the  motion  for  a  new 
trial. 

The  evidence  is  in  the  record  and  wholly  fails  to  support 
the  finding  and  judgment. 

It  was  held  by  this  court  in  Etnbree,  Receiver  of  the  Home  Ins. 
€0.^  v.  SlUdeler,  36  Ind.  423,  that  an  action  by  a  receiver  of  an 
insolvent  mutual  insurance  company  to  collect  an  assessment 
on  a  premium  note  cannot  be  sustained  unless  it  is  alleged 
in  the  complaint  and  proved  on  the  trial,  that  the  court  had 
examined  and  determined  upon  the  validity  of  the  claims 
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against  the  company,  for  the  payment  of  which  the  assess- 
ment is  made.  It  was  also  held  that  the  amount  of  claims 
which  the  receiver  or  the  court  will  allow  as  just  demands 
against  the  company,  together  with  any  indebtedness  previ- 
ously  allowed  by  the  directors  of  the  company,  as  shown  by 
their  books,  must  be  ascertained,  before  an  assessment  can 
be  made  to  pay  such  indebtedness. 

It  was  further  held  that  a  person  becoming  a  member  of 
a  mutual  insurance  company,  by  insuring  therein,  is  liable 
for  his  proportionate  share  of  the  losses  which  may  occur 
while  he  is  a  member ;  that  is,  during  the  time  his  policy 
runs,  and  no  longer ;  and  that  it  was  necessary  to  show, 
among  other  things,  that  the  losses  which  are  to  be  said 
with  the  money  to  be  collected  from  the  assessment  occur- 
red during  the  time  the  defendant  wAs  a  policy  holder  and 
member  of  the  company. 

The  ruling  in  the  above  case  has  been  followed  and 
adhered  to  in  the  following  cases :  MatUove  v.  Curtis^  38 
Ind.  31  ;  Heller  V,  McCormick,  38  Ind.  30;  Manlavev,  Bur- 
geTy  38  Ind.  211  ;  Tippecanoe  Township  v.  Manhve,  39  Ind. 
249;  Manlove  v.  Naylor^  38  Ind.  424;  Manlove  v.  New, 
39  Ind.  289;  Whitman  v.  Mason,  40  Ind.  189. 

The  appellee  read  in  evidence  the  order  of  the  court 
appointing  Embree  receiver,  and  authorizing  him  to  bring  suits, 
etc.  He  also  read  in  evidence  another  order  of  court  which 
recited  that  Embree  had  submitted  a  report  showing  the  con- 
dition of  the  insurance  company,  and  instead  of  setting  out 
such  report,  the  words  "  here  insert"  are  used.  The  order 
then  confirms  the  assessment  of  fifty  per  cent  made  by  the 
receiver.  He  also  read  in  evidence  another  order  of  court 
which  recited  that  the  receiver  had  submitted  another  report 
which  was  affirmed,  but  the  report  was  not  put  in  evidence. 
He  read  the  note  sued  on,  and  proved  the  giving  of  notice 
of  the  assessment,  and  here  the  plaintiff  rested. 

The  appellant  then  read  in  evidence  the  original  policy  of 
insurance  and  offered  parol  evidence  tending  to  prove  that 
the  note  had  been  procured  by  fraud. 
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It  is  manifest  that  under  the  rulings  in  the  cases  cited  the 
evidence  wholly  failed  to  support  the  finding  and  judgment. 
The  cause  was  tried  in  the  court  below  before  the  recent 
decisions  were  made. 

No  demurrer  was  filed  to  the  complaint,  and  consequently 
no  question  is  presented  here  in  reference  thereto* 

The  pleadings  will  have  to  be  reformed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  for  a  new  trial. 


Eddy  v.  Eddy  et  al. 

From  the  Lake  Circuit  Court. 

Field  &  Batnardy  Osbom  &  Calkins^  and  Griffin  &  Youche^ 
for  appellant. 

Wood  &  Wood,  for  appellees. 

Per  Curiam. — There  is  no  assignment  of  errors  in  this 
case.     The  appeal  therefore  must  be  dismissed. 
The  appeal  is  dismissed,  with  costs. 
OsBORN,  J.,  was  absent. 


The  Fort  Wayne,  Muncie,  and  Cincinnati  Railroad  Com- 
pany V.  Grove.  LITS 

SviDKNCB. — Appeal, — It  is  the  umform  practice  of  the  Supreme  Court  not  to 
disturb  the  verdict  of  a  juiy,  or  t^e  findixig  of  a  eourt^  on  questions  of  fiict^ 
when  the  verdict  or  finding  is  not  clearly  wrong  on  the  evidence. 

From  die  Wells  Circuit  Court. 
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W.  H.  Coombs,  W.  H.  H.  Miller,  and  R,  C.  Bell,  for  appel- 
lant 

y.  S.  Daily  and  L.  Mod,  for  appellee. 

OsBORN,  J. — ^The  appellee  sued  the  appellant  before  a  jus- 
tice of  the  peace,  to  recover  the  value  of  a  cow,  alleged  to 
have  been  killed  by  the  locomotive  and  cars  of  the  appellant, 
where  he  recovered  judgment,  from  which  an  appeal  was 
taken  to  the  circuit  court.  In  the  latter  court,  the  appellant 
moved  to  dismiss  the  action  for-  the  want  of  a  sufficient  com- 
plaint, which  was  overruled,  and  an  exception  taken. 

The  cause  was  tried  by  the  court,  who  found  for  the  appel- 
lee for  the  amount  claimed,  and,  over  motions  for  a  new  trial 
and  in  arrest  of  judgment,  rendered  final  judgment  on  the 
finding. 

A  reversal  of  the  judgment  is  urged  on  two  grounds : 

1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  That  the  evidence  does  not  sustain  the  finding  of  the 
court. 

The  complaint  set  out  in  the  original  transcript  filed  in  this 
court  did  not  allege  that  the  cow  was  run  over  and  killed  by 
the  locomotive  of  the  appellant,  or  in  any  manner  charge  or 
connect  the  appellant  with  the  killing  of  the  cow  of  the 
appellee.  That  was  the  condition  of  the  record  when  the 
counsel  for  the  appellant  filed  their  brief 

In  answer  to  a  writ  of  certiorari  issued  to  the  court  below^ 
the  clerk  of  that  court  has  sent  up  a  further  transcript,  con- 
taining a  full  copy  of  the  complaint  filed  before  the  justice 
of  the  peace,  and  still  on  file  in  the  clerk's  office,  in  the 
cause,  in  which  it  is  alleged  that  the  appellant,  on  a  day 
named,  in  the  county  of  Wells,  and  State  of  Indiana,  by  its 
locomotive  and  train  of  cars,  then  running  on  its  railroad  in 
that  county,  where  the  road-track  was  not  fenced,  and  not  at 
any  crossing,  ran  over  and  killed  a  cow  of  the  appellee,  of 
the  value  of  forty-five  dollars. 

The  objection  made  to  the  complaint  was,  that  it  did  not 


MAY  TERM,  1874.  135 

The  Fort  Wayne,  etc.,  R.  R.  Co.  v.  Grove. 

allege  that  the  cow  was  killed  by  the  locomotive,  etc.,  of  the 
appellant,  or  upon  its  road.  The  return  to  the  certiorari 
shows  that  the  supposed  defect  in  the  complaint  did  not  exist, 
and  that  the  court  committed  no  error  in  overruling  the 
motions  to  dismiss  and  in  arrest  of  judgment. 

It  is  urged  that  the  evidence  does  not  sustain  the  finding^ 
that  the  cow  was  killed  by  the  locomotive,  as  alleged  in 
the  complaint.  We  have  read  the  evidence  with  a  good  deal 
of  care,  and  think  we  ought  not  to  disturb  the  finding  of  the 
court. 

Benjamin  Smith  testified  that  he  saw  the  cow  go  down  the 
track  shortly  before  she  was  injured ;  after  he  saw  her  go- 
down,  a  freight  train  went  north  ;  he  saw  her  tracks  on  the 
railroad  track,  and  marks  where  she  had  been  thrown  to  the 
place  where  she  was  found  lying  on  the  east  side  of  the 
track. 

The  appellee  testified  that  he  found  the  cow  lying  on  the 
east  side  of  the  track,  with  her  back  broken,  and  badly  man- 
gled, and  that  there  was  blood  about  where  she  was  lying. 

It  is  the  uniform  practice  of  this  court  not  to  disturb  the 
finding  of  the  jury  or  court  on  questions  of  fact,  where  the 
finding  is  not  clearly  wrong  upon  the  evidence.  Atkisson  V. 
Martin,  39  Ind.  242 ;  Hunt  v.  Price,  39  Ind.  408  ;  Rowan  v. 
Teague,  2J^  Ind.  304;  Eaton  v.  Acton,ig  Ind.  371 ;  Cfisman 
V.  Smith,  22  Ind.  13;  The  Indianapolis,  etc,  R.  R.  Co,w^ 
Trisler,  30  Ind.  243. 

The  judgment  of  the  said  Wells  Circuit  Court  is  afiSrmed^ 
with  costs  and  five  per  cent,  damages. 
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WiLKiNS  V.  Ferguson,  Administrator. 

47   136,       Payment. — Presumption  of, — A  juiy  is  authorized  to  presume  payment  of  a& 

1  antecedent  account  held  by  the  maker  against  the  payee  of  a  promissoiy  note* 

from  the  fact  of  the  giving  of  such,  note,  in  the  absence  of  proof  that  the 
account  was  not  settled  at  the  time  the  note  was  executed. 

From  the  Pike  Circuit  Court 

C  Denby  and  D.  B,  Kuntler,  for  appellant. 
C.  M.  Allen  and  F.  B.  Posey,  for  appellee. 

Downey,  J. — ^This  was  a  claim  filed  against  the  said 
administrator  for  an  alleged  indebtedness  of  his  intestate  for 
his  board  and  lodging  for  four  years  from  April  isth,  i866, 
to  April  15th,  1870,  at  five  dollars  per  week,  amounting  to 
one  thousand  and  forty  dollars  ;  for  keeping  his  horse  for 
the  same  period  of  time  at  two  dollars  per  week,  amounting 
to  four  hundred  and  sixteen  dollars ;  and  for  washing  and 
ironing  the  clothes  of  said  deceased  during  the  same  time 
at  fifty  cents  per  week,  amounting  to  one  hundred  and  three 
dollars ;  making  in  all  fifteen  hundred  and  fifty-nine  dollars. 

The  administrator  pleaded : 

1.  A  general  denial. 

2.  That  on  the  21st  day  of  March,  1870,  the  plaintiff  and 
the  deceased  accounted  together,  and  the  plaintiff  was  found 
to  be  indebted  to  the  deceased  in  the  sum  of  one  hundred 
and  fifteen  dollars,  for  which  he  executed  a  note  to  the 
deceased,  a  copy  of  which  is  filed,  demanding  judgment  for 
the  amount  of  the  note. 

The  third  paragraph  alleges  an  agreement  between  the 
plaintiff  and  the  intestate,  by  which  the  plaintiff  agreed  to 
cultivate  certain  lands  of  the  intestate,  the  intestate  furnish- 
ing a  team,  and  deliver  to  the  intestate  a  certain  share  of  the 
crop ;  alleging  performance  on  the  part  of  the  intestate 
and  non-performance  on  the  part  of  the  plaintifl)  and 
demanding  judgment  for  eight  hundred  and  thirty-three  dol- 
lars. 

The  fourth  paragraph  relied  upon  a  set-off. 
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Reply  in  denial  of  the  answer.  Trial  by  jury,  and  verdict 
for  the  defendant  for  one  hundred  and  three  dollars  and 
ninety-seven  cents.  Motion  for  a  new  trial  made  by  the 
plaintiff  overruled,  and  judgment  on  the  verdict. 

The  error  assigned  is  the  refusal  of  the  court  to  grant  the 
appellant  a  new  trial. 

The  motion  for  a  new  trial  states,  as  grounds  upon  which 
the  new  trial  was  asked,  that  the  verdict  was  contrary  to 
law,  and  was  not  sustained  by  the  evidence,  and  that  the 
court  had  erred  in  instructing  the  jury  that  if  Joseph  Wil- 
kins  executed  a  note  as  set  out  in  the  second  paragraph  of 
the  answer,  it  was  prima  facie  evidence  of  a  settlement  of 
accounts  betweeo  the  plaintiff  and  the  deceased,  which  must 
be  rebutted  in  order  for  the  plaintiff  to  recover. 

We  do  not  find  anything  for  our  consideration  arising 
under  the  first  alleged  reason  for  a  new  trial.  The  instruc- 
tion of  which  complaint  is  made  is  not  in  the  record,  and 
that  point  is  not  urged  in  the  brief  of  counsel  for  appellant. 
The  question  discussed  under  the  second  reason  for  a  new 
trial  is  as  to  the  sufficiency  of  1:he  evidence  to  rebut  the  pre- 
sumption of  a  settlement  between  the  plaintiff  and  the 
deceased,  at  the  date  of  the  note,  which  bears  date  March 
^ist,  1870. 

The  deceased  died  May  ist,  1870.  It  seems  probable 
that  the  jury  made  an  allowance  to  the  plaintiff  for  boarding, 
•etc.,  of  the  deceased  after  the  date  of  the  note,  as  their 
verdict  was  for  a  less  amount  in  favor  of  the  defendant  than 
was  due  on  the  note  had  no  deduction  been  made.  We  have 
carefully  read  the  evidence,  and,  in  our  opinion,  the  jury  were 
warranted  in  applying  the  presumption  of  a  settlement  of 
accounts  at  the  date  of  the  note,  and  in  the  finding  of  the 
verdict  rendered  by  them. 

The  judgment  is  affirmed,  with  costs. 
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Edwards  et  aL  v.  Haverstick,  Adm'r. 


The  Fort  Wayne,  Muncie,  and  Cincinnati  Railroad  Com- 
pany V.  McClurg. 

From  the  Wells  Circuit  Court. 

W.  H.  Coombs,  W.  H.  H.  Miller,  and  R.  C.  Bell,  for  appel- 
lant 

y.  S.  Daily  and  L.  Mock,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  value  of  a  cow  alleged  to  have 
been  killed  on  the  road  of  said  company  where  it  could  have 
been,  but  was  not,  securely  fenced.  On  a  trial  by  jury,  there 
was  a  verdict  for  the  plaintiff,  motions  for  a  new  trial  and  in 
arrest  of  judgment  made  by  the  defendant  overruled,  and 
judgment  on  the  verdict 

Two  errors  are  assigned : 

1.  The  overruling  of  the  motion  for  a  new  trial. 

2.  Overruling  the  motion  in  arrest  of  judgment. 

We  see  no  valid  objection  to  the  complaint,  and  this  point 
is  not  urged  in  the  brief  of  counsel. 

The  evidence  is  carelessly  set  out  in  the  bill  of  exceptions. 
We  think,  while  its  shows  with  reasonable  certainty  that  the 
cow  was  killed  on  a  railroad,  by  being  struck  by  a  train  of 
cars,  it  does  not  show  that  the  road  was  the  road  of  the  Fort 
Wayne,  Muncie,  and  Cincinnati  Railroad  Company. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  for  a  new  trial. 


47b  138 

14*   841  Edwards  et  al.  v.  Haverstick,  Adm'r. 

47    1381 
165    264 

"^ — '  VlSLAxailUG.'^InjuncitoH, — Administrator, — ^The  administrator  of  the  estate  of 

one  who  was  replevin  bail  for  the  stay  of  execution  on  a  judgment  cannot 
maintain  an  action  to  enjoin  the  levy  of  an  execution  issued  on  such  judg- 
ment upon  the  real  estate  of  his  intestate,  where  he  does  not  show  that  he  will 
be  injured  in  his  representative  capacity  by  the  sale  of  the  real  estate,  or  that 
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it  is  necessary,  or  will  become  necessary»to  sell  the  real  estate  to  pay  the  debts 
of  the  intestate,  or  that  the  personal  estate  is  insufficient  to  pay  the  debts,  or 
that  the  judgment  debtor  has  property  sofficieat  to  pay  the  debt  within  reach 
of  the  execution. 
Administrator. — Xeai  Estate* — ^It  is  only  where  the  personal  estate  is  insuffi- 
cient to  pay  the  debts  of  the  deceased,  that  the  administrator  has  anything  to 
do  with  the  real  estate. 

From  the  Hamilton  Circuit  Court. 

%  W.  Evans  and  R.  R.  Stephenson,  for  appellants. 

Downey,  J. — ^This  is  an  appeal  from  an  order  granting  an 
injunction,  and  refusing  to  dissolve  the  same.  The  facts 
stated  in  the  complaint  are,  in  substance,  that  Joshua  Clark,. 
on  the  17th  day  of  May,  1873,  recovered  a  judgment  before 
a  justice  of  the  peace  against  one  Joseph  Huston,  on  the 
14th  day  of  July,  1873,  filed  a  transcript  thereof  in  the  clerk's 
office  of  said  court,  and  on  the  same  day  caused  an  execu- 
tion to  issue  thereon.  On  the  28th  day  of  the  same  months 
Elias  Wiseman  became  replevin  bail  on  the  execution  for 
Huston.  On  the  3d  day  of  January,  1874,  an  execution  was 
issued  on  the  judgment  and  recognizance  of  the  baiU 
against  the  judgment  defendant  and  the  replevin  bail.  On 
the  5  th  day  of  January,  1874,  the  execution  was  levied  on 
certain  real  estate  of  Joseph  Huston.  On  the  28th  day  of 
January,  1874,  Wiseman  departed  this  life,  Haverstick,  the 
plaintiff,  is  the  administrator  of  his  estate.  On  the  30th  day 
of  March,  1874,  the  levy  on  the  real  estate,  which  had  been 
made,  was  relinquished  by  Clark.  On  the  20th  day  of  Aprils 
1874,  Edwards,  who  was  sheriflf)  levied  the  execution,  by 
direction  of  Clark,  on  a  lot  in  the  town  of  Noblesville,  which 
belonged  to  Wiseman,  deceased,  and  was  a  part  of  his  estate. 

It  is  alleged  in  the  complaint,  that  Joseph  Huston,  the 
judgment  defendant,  "  is  the  owner  of  real  estate  of  the  value 
of  one  thousand  six  hundred  dollars,  and  also  of  personal 
property  sufficient  to  pay  the  execution ;"  and  that  Wise- 
man died  the  owner  of  two  thousand  four  hundred  dollars^ 
worth  of  personal  property ;  that  the  real  estate  of  said 
deceased  is  advertised  for  sale  by  the  sheriff,  and  will  be 
sold,  unless,  etc. 
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A  question  is  presented  which  seems  to  demand  attention 
prior  to  any  other,  and  that  is,  whether  the  administrator  of 
Wiseman  can  maintain  the  action.  He  shows  no  reason 
why  he  will  be  injured  in  his  representative  capacity  by  the 
sale  of  the  land  of  his  intestate.  He  does  not  show  that  it  is 
necessary,  or  will  become  necessary,  to  sell  it  for  the  pay- 
ment of  the  debts,  etc.,  of  the  deceased.  He  alleges  that 
his  intestate  died  the  owner  of  two  thousand  four  hundred 
dollars'  worth  of  personal  property,  and  does  not  show  that  this 
personalty  is  not  sufficient  to  pay  the  debts,  etc.,  of  the  estate. 
It  is  only  when  the  personal  estate  is  insufficient  to  pay  the 
debts,  etc.,  of  the  deceased,  that  the  administrator  has  any- 
thing to  do  with  the  real  estate.  The  action  in  every  case 
must  be  in  the  name  of  the  real  party  in  interest.  2  G.  &  H. 
34,  sec.  3.  We  know  of  no  authority  holding  that  an  admio- 
istrator  may  sue  in  such  a  case,  and  none  is  cited.  Indeed, 
the  appellee  has  no  brief  on  file. 

It  appears  to  us  that  the  complaint  does  not  show  a  good 
case  for  injunctive  relief. 

It  is  stated  that  Huston,  the  judgment  defendant,  is  the 
owner  of  real  estate  of  the  value  of  one  thousand  six  hun- 
dred dollars,  and  also  personal  property  sufficient  to  pay  the 
execution.  But  it  is  not  shown  that  the  property  is  within 
the  reach  of  the  execution,  or  where  it  is. 

In  our  opinion,  the  court  erred  in  granting  the  injunction, 
and  in  refusing  to  dissolve  the  same. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  dissolve  the  injunction. 


Aluson  v.  The  State. 


Liquor  Law. — Evidence, — In  a  prosecution  for  selling  intoxicating  liquor  to  a 
person  in  the  habit  of  getting  intoxicated,  it  is  not  necessary  on  the  part  of  the 
State  to  prove  that  the  defendant  had  knowledge  of  snch  habit  of  the  penoB 
to  whom  the  liquor  was  sold.  His  want  of  such  knowledge  may  bt  shown  i& 
defence. 
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From  the  Blackford  Circuit  Court. 

JV.  H.  Carroll^  for  appellant 

y.  C,  Denny ^  Attorney  General,  for  the  State. 

Pettit,  J. — ^This  was  a  prosecution  for  selling  intoxicating 
liquor  to  a  person  in  the  habit  of  getting  intoxicated. 

The  only  assignment  of  error  is  the  overruling  of  a  motion 
for  a  new  trial.  '  The  reasons  for  a  new  trial  are : 

1.  The  admission  of  illegal  testimony,  with  a  proper  refer- 
ence to  the  names  of  the  witnesses  whose  evidence  it  is 
alleged  was  improperly  admitted. 

2.  The  verdict  of  the  jury  is  contrary  to  law. 

3.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 
The  only  evidence  to  establish  the  sale  of  the  liquor  was  this : 
Mrs.  Campbell  testified :  "  I  don't  know  Henry  Williams, 

except  I  saw  him ;  I  was  sitting  in  the  saloon  between  the 
hours  of  seven  and  nine  o'clock.  A-  m.,  on  the  i6th  day  of 
April,  1874;  Henry  Williams  came  in  and  said,  *  I  want 
some  more  of  that  good  whiskey,'  when  defendant  drawed  a 
small  flask  full  from  a  keg  from  under  the  counter." 

Fanny  A.  Dowell  testified  :  **  Know  Henry  Williams ; 
Williams  came  in  and  asked  defendant  for  a  little  more  of 
that  good  whiskey ;  defendant  asked  what  kind  he  wanted ; 
he  said, '  that  good.' " 

Henry  Williams  is  the  person  to  whom  the  liquor  is 
charged  to  have  been  sold  by  the  appellant,  but  the  evidence 
does  not  show  or  prove  that  the  appellant  sold,  gave,  or 
delivered  any  liquor  to  him.  For  this  want  of  evidence,  the 
motion  for  a  new  trial  should  have  been  sustained.  It  is 
insisted  by  counsel  for  appellant,  that  the  evidence  does  not 
show  that  the  defendant  had  knowledge  of  the  habits  oif 
Williams.  This  is  true ;  but  this  couk  has  held  in  Fa^rell  v. 
The  State y  45  Ind.  371,  that  this  proof  is  not  necessary  on 
the  part  of  the  State,  but  that  the  defendant  may  show  it  as 
a  defence  or  excuse. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial. 
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,  ifTS  Ex  Parte  Post,  Guardian. 

|l66    418 

Married  Woman. — Guardian  and  Ward, — In  this  State,  a  married  woman, 
Ihough  an  iofaDt,  cannot  have  a  general  guardian  of  her  person  or  property,  if 
her  husband  be  of  lawful  age. 

Same. — Such  infant  married  woman  may  sue  aione  in  reference  to  her  separate 
property  by  a  guardian  ad  litem  or  next  friend. 

From  the  Marion  Civil  Circuit  Court. 

5.  Claypool,  y.  L.  Mitchell,  and  W.  A.  Ketcliam^  for  appel* 
lant. 

Pettit,  J. — ^This  is  an  appeal  from  a  final  order  of  the 
Marion  Civil  Circuit  Court  refusing  to  entertain  jurisdiction 
of  an  account  current  filed  by  Post  as  guardian  of  Emma  S. 
Vorster,  and  a  judgment  against  him  personally  for  costs  in 
and  about  the  filing  of  said  account  current.  The  facts  in 
the  case  are  few,  and  are  contained  in  the  order  of  the  court 
and  accompanying  bill  of  exceptions,  and  there  is  really  but 
one  question  of  law  in  the  case. 

The  facts  as  set  forth  in  the  record  are  as  follows : 
November  i8th,  1870,  Charles  Post  was  appointed  guar- 
dian of  Emma  Schurman,  who  was  sixteen  years  of  age ; 
that  he  continued  as  such  guardian  until  about  the  ist  of 
July,  1872,  when  she  intermarried  with  one  Alphonse  Vors- 
ter,  her  present  husband;  that  afterward,  about  October 
23d,  1872,  said  guardian  fully  settled  and  accounted  with 
said  minor  with  the  assent  of  her  husband  for  his  acts  as 
such  guardian  ;  that  afterward,  said  Emma  S.  and  her  hus- 
band selected  said  Post  as  guardian  of  the  estate  of  said 
Emma  S.,  who  was  thereupon  appointed  and  duly  qualified 
as  such  guardian,  and  has  ever  since  acted  as  such ;  that 
afterward,  on  the  30th  of  March,  1874,  said  guardian  filed 
his  annual  account  current  of  his  doings  as  such  guardian, 
which  was  by  order  of  the  court  referred  to  Howard  Cale 
as  commissioner,  for  examination  and  report,  who,  on  the 
13th  of  July,  1874,  made  his  report,  on  which  the  guardian 
moved  the  court  to  approve  his  account  current  and  fix  his 
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liability  on  his  bond.  Mrs.  Vorster  was  at  this  time  nine- 
teen years  of  age;  this  motion  the  court  refused  to  entertain, 
finding  specially  the  facts  above  shown,  and  also  that  the 
account  current  was  a  proper  one  and  should  be  approved, 
if  the  court  had  jurisdiction  thereof,  but  that  on  account  of 
^d  marriage,  said  Emma  S.  Vorster  could  not  have  a  guar- 
•dian,  and  said  Post  could  not  act  as  such,  and  the  court  had 
no  jurisdiction  over  the  guardian's  accounts  current,  the 
report  of  the  commissioners,  or  any  of  the  facts  appearing 
in  the  record. 

There  was  no  error  in  the  ruling  of  the  court  below.  A 
married  woman,  though  an  infant,  cannot,  in  this  State,  have 
•a  general  guardian  of  her  person  or  property,  if  her  husband 
le  of  legal  age.  3  Ind.  Stat.  283,  sec.  12;  Kidwelly.  The 
State^  ex  reL  Boyden,  45  Ind.  27  ;  The  Slate,  ex  rel,  Hutson,  v. 
3^oest,  46  Ind.  235. 

Such  infant  married  woman  may  sue  alone  in  reference  to 
lier  separate  property,  but  in  such  case  she  must  have  a 
guardian  ad  litem  or  next  friend  for  that  particular  suit  2 
<J.  &  H.  41,  sec.  8 ;   i  G.  &  H.  377,  sec.  14, 

To  hold  that  a  married  woman  with  a  husband  over 
twenty-one  years  of  age,  though  she  be  a  minor,  may  or 
must  have  a  general  guardian  other  than  her  husband,  for 
her  person  or  property,  would  be  a  violation  of  all  our  ideas 
of  secular  and  divine  law. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


W1LLIAM3  V.  The  City  of  Evansville. 

From  the  Warrick  Circuit  Court. 

L,  C.  Stifison,  C.  Baker,  0.  B.  Hord^  and  A.  W.  Hendricks, 
/or  appellant. 
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C.  Denby  and  D.  B.  Kumler,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  upon  a  charge  of  keeping  a  house  of  ill  fame. 

The  action  was  commenced  upon  affidavit  before  the 
recorder  of  said  city,  trial  and  judgment  for  the  appellee, 
appeal  to  the  Vanderburgh  Circuit  Court,  change  of  venue 
to  the  Warrick  Circuit  Court,  where  the  case  was  finally 
tried,  and  resulted  in  a  judgment  against  appellant. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
made  and  overruled,  and  an  exception  taken. 

It  is  claimed  by  counsel  for  appellant  that  the  court  below 
erred  in  fifteen  particulars,  but  we  have  concluded  that  we 
need  not  examine  any  question  but  the  sufficiency  of  the 
evidence*  We  have  carefully  read  and  duly  considered  all 
the  evidence  in  the  record,  and  we  are  very  decidedly  of  the 
opinion  that  it  wholly  fails  to  make  out  the  case.  No  useful 
purpose  would  result  from  a  statement  of  and  criticism  upon 
such  evidence,  and  we  do  not,  therefore,  set  out  or  state  its. 
substance. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is- 
remanded,  for  another  trial. 


-•♦• 


Gastner  v.  The  State. 

CRmiNAL  iJCfr.^^Venue.^Evidence.-^VJhet^  on  the  trial  of  an  indictment^, 
the  evidence  does  not  show  that  the  crime  was  committed  in  the  county  in 
which  it  is  alleged  in  the  indictment  to  have  been  committed,  there  can  be  no- 
conviction. 

From  the  Laporte  Circuit  Court 

M.  K,  Farrand^  %  A,  Trover,  and  M.  Nye,  for  appellant 
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X  A.  Crawley,  Prosecuting  Attorney,  and  y.  C,  Denny, 
Attorney  General,  for  the  State.  \ 

Downey,  J. — ^This  was  an  indictment  against  the  appellant 
for  receiving  stolen  goods,  knowing  that  they  had  been 
stolen.  On  being  found  guilty  by  the  jury,  the  defendant 
moved  for  a  new  trial,  for  the  reason,  among  others,  that  the 
evidence  was  not  sufficient  to  justify  the  verdict  of  the  jury. 
This  motion  was  overruled,  and  judgment  was  rendered  on 
the  verdict  against  him. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error 

The  evidence  does  not  show  that  the  crime  was  commit- 
ted in  the  county  of  Laporte,  the  county  in  which  it  is 
alleged  to  have  been  committed.  In  the  absence  of  this 
proof,  the  conviction  cannot  be  sustained.  MuUinix  v.  The 
State,  43  Ind.  511,  and  cases  cited. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial ;  and  the  clerk  will  issue 
the  proper  notice  to  the  warden  of  the  state  prison  to  return 
the  prisoner  to  the  jail  of  Laporte  county. 


Hedges  v.  Titus. 

ijQUOii  Law. — Acts  of  1859  and  1873. — A  person  holding  a  license  to  sell 
intoxicating  liquors  under  the  act  of  1859  was,  alter  the  taking  effect  of  the 
act  of  February  27th,  1873,  Acts  1873,  p.  151,  liable  to  prosecution  for 
selling  intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxicated* 

From  the  Boone  Circuit  Court. 

y,  C.  Denny,  Attorney  General,  for  appellant 
C.  C.  Calvin  and  C  S.  Wesner,  for  appellee. 
Vol.  XLVIL— 10 
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Downey,  J. — ^The  appellee,  who  held  a  license  to  vend 
intoxicating  liquors  under  the  act  of  1859,  was  prosecuted 
for  having,  on  the  loth  day  of  March,  1873,  sold  intoxicat- 
ing liquor  to  a  person  who  was  in  the  habit  of  getting  intox- 
icated. 

By  obtaining  a  writ  of  habeas  corpus^  the  appellee  pre- 
sented the  question  to  the  circuit  court,  whether  he  was  lia- 
ble to  the  provisions  and  penalties  of  the  act  of  February 
27th,  1873.  Acts  1873,  P-  151'  The  court  decided  that 
he  was  not,  and  he  was  accordingly  discharged  from  custody 
and  arrest 

In  the  case  of  Lekritter  v.  The  State,  42  Ind.  482,  the  court 
said :  "We  think  it  was  the  intention  of  the  legislature  that 
such  persons  as  held  a  license  under  the  law  of  1859  should 
have  a  right  to  sell  until  the  expiration  of  the  license,  as  if 
they  had  had  a  permit  under  the  new  law  for  such  time,  and 
that  they  should  be  subject  to  the  penalties  of  the  new  law  for 
any  violation  of  its  provisions."  As  the  twentieth  section  of 
the  act  of  February  27th,  1873,  repealed  all  laws  and  parts  of 
laws  conflicting  with  that  act,  any  other  construction  would 
have  left  no  law  in  force  imposing  penalties  on  persons  hold- 
ing licenses  under  the  act  of  1859,  during  the  time  for  which 
such  licenses  would  run.  This  state  of  things  could  hardly 
have  been  intended  by  the  legislature,  and  hence  the  con- 
struction put  upon  the  last  section  of  the  act  of  1873,  in  the 
case  of  Lekritter  v.  The  State. 

Following  the  ruling  of  the  court  in  that  case,  we  come 
to  the  conclusion  that  the  court  was  in  error  in  the  ruling 
made  in  the  case  under  consideration. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 
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Freeman  v.  Peckham. 

Conversion  of  Fkopbxty. — ^Where  A.  gave  to  B.  personal  property  bdonging 
to  C,  in  payment  for  services  rendered  by  B.  to  A.,  a  demand  of  the  property 
by  C  of  B.,  and  negotiations  between  them  in  reference  to  the  surrender  of 
the  property,  not  ending  in  a  perfected  arrangement  for  its  surrender,  did  not 
relieve  A.  from  Ids  liability  to  C.  for  the  conversion  of  the  property. 

From  the  Tippecanoe  Common  Fleas. 

Fn  C.  Coombs  and  A.  Parsons,  for  appellant 
II.  W.  Chase  and  y.  A.  WUstach,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  appellant  against 
:s^pellee  for  an  alleged  conversion  of  property. 

There  was  issue,  trial  by  the  court,  finding  for  the  appel- 
lee, and,  over  a  motipn  for  a  new  trial,  judgment  on  the  find- 
ing. 

The  error  assigned  is  based  upon  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  case,  as  made  by  the  evidence,  was  substantially  as 
follows :  Peckham  was  the  agent  for  the  renting  of  a  cer- 
tain store ;  he  leased  it  to  one  Dodge ;  Dodge  got  in  arrears 
for  rent,  and  gave  up  the  possession ;  Peckham  desired  the 
building  cleaned,  and  employed  Bell  to  clean  it ;  he  offering 
Bell  some  things  that  were  visible  on  the  ground  floor,  that 
had  been  left  by  Dodge,  as  compensation  therefor;  Peckham 
at  that  time  did  not  know  the  berry  stands  of  Freeman 
were  in  the  cellar,  but  afterward,  and  before  they  were 
removed,  was  notified  of  it  by  Bell ;  Peckham  then  told  Bell 
that  he  could  have  them  if  he  would  clean  the  house  out 
well,  supposing,  as  he  says,  they  were  Dodge's. 

The*  testimony  of  Dodge  and  of  Freeman  discloses  how 
the  berry  stands  came  there.  They  both  testify  that  at  the 
time  Dodge  was  lessee  of  the  premises,  they  entered  into 
a  co-partnership  in  the  sale  of  berries ;  that  Freeman  owned 
the  boxes,  furnished  the  berries,  and  that  Dodge  sold  them 
for  him,  they  dividing  the  profits,  and  that  Freeman  left  the 
property  stored  with  Dodge  at  the  conclusion  of  the  season^ 
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The  witness  Dodge  places  the  number  of  stands  at 
between  four  hundred  and  five  hundred;  that  about  one- 
third  were  worth  seventy-five  cents  apiece,  and  the  remainder 
worth  one  dollar  apiece. 

Cobbler  says  he  saw  one  hundred  qr  two  hundred  of  the 
stands ;  those  he  saw  were  worth  forty  cents  and  seventy- 
five  cents ;  that  he  did  not  see  all  the  stands. 

Freeman  testifies  that  he  left  from  three  hundred  to  four 
hundred  of  the  stands  there ;  that  about  one  hundred  and 
fifty  of  them  were  worth  one  dollar  apiece,  the  rest  seventy- 
five  cents. 

Bell  testifies  that  he  sold  two  hundred  or  three  hundred, 
and  used  a  lot  for  kindling. 

The  number,  then,  of  the  berry  stands  was  from  three 
hundred  to  five  hundred,  and  were  worth  from  forty  cents  ta 
one  dollar  apiece,  according  to  the  testimony.  It  appears 
from  the  testimony  of  Freeman  that  he  saw  the  berry  stands 
at  Beirs,  and  demanded  them  of  him.  Bell  informed  him 
that  they  were  his,  having  been  given  to  him  by  Peckham  ; 
that  upon  his  learning  that,  he  went  to  Peckham  and  demanded 
his  property.  Dodge  testifies,  also,  to  the  demand  made  of 
Peckham. 

The  witness  Bell  testifies,  that  Freeman  called  upon  him 
and  demanded  to  know  where  he  got  the  boxes,  and  Bell 
informed  him  that  he  got  them  from  Peckham,  when  Free- 
man remarked,  "  There  will  be  hell  raised  about  this." 

The  foregoing  evidence  very  clearly  shows  that  the  prop- 
erty in  question  belonged  to  Freeman,  and  that  it  was  con- 
verted by  Peckham. 

These  facts  are  not  controverted  by  counsel  for  appellant, 
but  they  contend  that  by  an  arrangement  made  between 
Freeman  and  Bell,  subsequent  to  the  conversion.  Freeman 
ratified  the  act  of  Peckham,  and  relieved  him  from  liability. 
The  facts  tending  to  establish  such  agreement  are  as  follows  : 

On  this  point  Freeman  testified :  "  In  the  spring  of  1872, 
I  saw  a  large  quantity  of  the  boxes  at  one  Bell's,  on  Oak- 
land Hill|  in  the  city  of  Lafayette ;  I  asked  Bell  where  he 
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got  them,  and  he  told  me  that  Peckham  had  given  them  to 
him  for  cleaning  out  the  building;  I  went  to  see  Peckham,  in 
company  with  Dodge ;  Peckham  told  me  that  he  did  not 
suppose  there  was  anything  in  the  cellar  of  any  value,  and 
that  he  had  given  to  Bell  what  was  there  for  cleaning  out. 
When  I  saw  Bell,  before  seeing  Peckham,  Bell  said  to  me 
that  if  I  would  advance  him  some  money  he  would  put  them 
away ;  I  told  him  that  I  had  no  money  to  pay  with,  and  went 
to  Peckham  from  there,  and  asked  him  for  my  property." 

Bell  testified  as  to  the  same  point  as  follows  :  "  I  hauled 
eight  or  ten  loads  of  the  boxes  away,  leaving  two  or  three 
loads  in  the  cellar,  when  Freeman  came  to  my  house  and 
asked  me  where  I  got  those  berry  stands ;  I  told  him  that 
Peckham  had  given  them  to  me  for  cleaning  out  the  house  ; 
he  said  they  were  his  stands,  and  there  would  be  hell  raised 
about  it ;  I  told  him  that  all  I  wanted  was  pay  for  my  trouble, 
SLiid  that  he  had  better  pay  me  than  give  to  lawyers ;  he  asked 
me  if  I  had  a  place  where  I  could  keep  them ;  I  said  yes,  in 
my  barn,  but  they  must  be  out  of  the  way  by  time  to  put 
liay  in  ;  he  said,  all  right,  haul  them  up  and  put  them  away, 
and  I  will  pay  you ;  I  told  him  that  I  would  have  to  have 
some  help  to  do  so,  and  that  he  must  either  furnish  me  a 
man  or  money  to  pay  the  expense ;  he  said  he  had  no  money 
and  could  not  do  it,  and  he  went  away ;  said  he  was  going 
to  see  Peckham.  Freeman  did  not  come  back,  but  sued 
Peckham ;  I  had  hauled  eight  or  ten  loads  of  the  boxes 
or  stands  when  Freeman  first  came,  and  two  or  three  loads 
afterward ;  after  Peckham  was  sued,  Peckham  saw  me  and 
told  me  I  had  better  take  care  of  the  boxes,  that  there  was 
some  trouble  about  them,  and  I  stored  all  that  were  good ;  I 
sold  two  or  three  hundred  of  the  boxes  at  ten  cents,  and 
used  a  lot  for  kindling ;  I  wanted  Freeman  to  give  me  money 
to  pay  me  for  my  trouble,  and  for  taking  care  of  them,  and 
he  would  not  do  it,  and  I  did  not  consider  myself  under  any 
obligation  to  him." 

It  is  argued  by  counsel  for  appellee,, that  by  the  above 
arrangement  Bell  became  the  bailee  of  Freeman,  and  that  the 
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subsequent  sale  of  the  property  by  Bell  was  a  fresh  conver- 
sion,  for  which  Peckham  is  not  liable. 

It  is,  on  the  qther  hand,  contended  that  there  was  no  per- 
fected arrangement  between  Freeman  and  Bell ;  that  Free^ 
man  proposed  to  Bell  that  if  he  would  haul  the  balance  of 
the  boxes  and  store  them  in  his  barn,  he  would  pay  him ; 
but  that  when  Bell  required  him  either  to  furnish  a  hand  to 
help  him,  or  money  to  hire  a  hand,  he  broke  off  the  nego* 
tiation  and  went  to  Peckham  and  demanded  his  property^ 
and,  upon  his  failure  to  deliver  it,  commenced  this  action.. 
Counsel  for  appellant  insist  that  the  true  facts  were  testified 
^o  by  Freeman,  but  contend  that  the  evidence  of  Bell  shows- 
that  there  was  no  perfected  agreement. 

In  our  opinion,  the  position  assumed  by  counsel  for  appel- 
lant is  correct  There  was  no  perfected  arrangement  which 
had  the  effect  to  render  Bell  liable,  and  release  Peckham*. 
This  does  not  present  a  case  of  conflict  of  evidence,  but  the* 
legal  effect  of  the  facts  proved. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  for  a  new  trial 


The  State  v.  Young. 

47   liSOj       CONSTITUI'IONAL  LAW. — Punishment  of  Drunkenness,'— The  subject-matter  of 
the  ninth  section  of  the  act  to  regulate  the  sale  of  intoxicating  liquors,  etc^ 


approved  February  27th,  1873  (Acts  1873,  p.  151),  providing  for  the  punish- 
47   ]5o  ment  of  persons  found  intoxicated,  is  not  expressed  in  the  title  of  the  act,  nor 


1^  486,  is  it  properly  connected  with  the  subject  expressed  in  the  title,  and  said  section 

U7      "^ 
166 


Ifi     iS  *s  therefore  unconstitutional  and  void.     BusKiRK,  J.,  and  Downey,  C.  J., 


dissented. 


From  the  Shelby  Circuit  Court. 

y.  C.  Denny ^  Attorney  General,  K.  M.  Hord^  Prosecuting 
Attorney,  A.  %  Higgins^  and  Gordon,  Browne  &  Lamb,  for 
the  State. 
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A.  Blair^  for  appellee. 

WoRDEN,  J. — ^This  was  a  prosecution  against  the  appellee^ 
originating  before  a  justice  of  the  peace,  for  being  found  in 
a  state  of  intoxication,  in  violation  of  the  ninth  section  of  the 
act  to  regulate  the  sale  of  intoxicating  liquors,  etc.,  approved 
February  27th,  1873  (Acts  1873,  p.  151).  On  appeal  of  the 
cause  to  the  circuit  court,  the  affidavit  was  quashed,  and  the 
State  excepted. 

The  question  presented  relates  alone  to  the  validity  of  the 
section  of  the  statute  above  mentioned.  It  provides,  that 
"  it  shall  be  unlawful  for  any  person  to  get  intoxicated.  A 
person  found  in  a  state  of  intoxication  shall  upon  conviction 
thereof,  be  fined  in  the  sum  of  five  dollars,'*  etc. 

The  titie  of  the  act  is  as  follows : 

*'  An  act  to  regulate  the  sale  of  intoxicating  liquors,  to 
provide  against  evils  resulting  from  any  sale  thereof,  to  fur* 
nish  remedies  for  damages  suffered  by  any  person  in  conse- 
quence of  such  sale,  prescribing  penalties,  to  repeal  all  laws 
contravening  the  provisions  of  this  act,  and  declaring  an 
emergency." 

Section  19  of  article  4  of  the  constitution  is  as  follows: 

''  Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject  shall  be 
expressed  in  the  title.  But  if  any  subject  shall  be  embraced 
in  an  act,  which  shall  not  be  expressed  in  the  titie,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be 
expressed  in  the  title." 

The  question  arises,  whether  the  matter  embraced  in  the 
section  of  the  statute  quoted  is  expressed  in  the  titie  of  the 
act,  or  is  properly  connected  with  the  subject  expressed. 
This  leads  to  the  inquiry,  what  is  the  subject  expressed  in 
the  title  ?  It  is  quite  clear  that  the  subject  is  the  sale  of 
intoxicating  liquors.  If  the  act  bore  a  more  general  titie^ 
indicating  that  the  subject  was  intoxicating  liquors  in  the 
abstract,  such  as  "an  act  concerning  intoxicating  liquors," 
no  reason  is  perceived  why  legislation  inhibiting  the  exces- 
sive use  of  them  might  not  be  within  the  title.      If  it  could 
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be  deduced  from  what  is  set  forth  in  the  title  that  the  subject 
of  the  act  was  intoxicating  liquors,  the  case  would  be  much 
like  those  of  Bright  v.  McCullaugh,  27  Ind.  223,  and  Shoe- 
maker  V.  Smithy  37  Ind.  122. 

But  it  is  impossible  to  deduce  from  the  title  the  general 
subject  of  intoxicating  liquors.  The  entire  title  points  to  the 
sale  of  intoxicating  liquors,  and  nothing  else,  as  the  subject 
of  the  act.  It  is  clear,  therefore,  that  the  intemperate  use 
of  such  liquors  is  a  matter  not  expressed  in  the  title.  This 
may  be  illustrated.  Suppose  that,  under  the  same  title,  an 
act  had  been  passed  entirely  prohibiting  the  manufacture  of 
intoxicating  liquors  within  the  limits  of  the  State.  The  sub- 
ject of  the  act,  as  expressed  in  the,  title,  would  be  the  sale 
of  intoxicating  liquors,  while  the  enactment  itself  would 
prohibit  their  manufacture.  It  would  scarcely  be  claimed^ 
in  such  case,  that  the  enactment  would  be  within  the  title. 
No  one  would  look  for  such  legislation  under  such  a  title. 
There  seems  to  be  no  material  difference  in  principle  between 
the  case  supposed  and  the  one  before  us. 

Again,  suppose  that  there  was  no  other  provision  in  the 
act  than  that  contained  in  the  ninth  section.  We  should  then 
have  an  enacli^ent  making  it  an  oflence  to  be  found  intoxi- 
cated, under  a  title  specifying  as  the  subject  thereof  the  sale 
of  intoxicating  liquors.  If  the  section  could  not  thus  stand 
alone,  under  the  title  it  must  fall;  for  it  derives  no  support 
from  the  other  enactments.  They  cannot  bring  it  within  the 
title  of  the  act. 

We  have  thus  far  been  considering  whether  the  matter  of 
the  section  is  expressed  in  the  title  of  the  act.  We  are 
clearly  of  the  opinion  that  it  is  not.  It  remains  to  inquire 
whether  it  is  properly  connected  with  the  subject  expressed. 
It  may  here  be  observed  that  wherever  there  is  doubt  on 
this  subject,  the  doubt  should  be  thrown  in  favor  of  the 
action  of  the  co-ordinate  department  of  the  government,  and 
the  law  should  be  sustained.  But,  on  the  other  hand,  when 
it  plainly  appears  to  the  judicial  mind  that  the  matter  of  an 
enactment  is  neither  embraced  in,  nor  properly  connected 
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with,  the  subject  expressed  in  the  title,  it  becomes  an  imper- 
ative judicial  duty  to  hold  the  enactment  void. 

On  the  point  now  under  consideration,  we  have  no  doubt. 
Under  a  title  which  indicates  legislation  only  on  the  subject 
of  the  sale  of  intoxicating  liquors,  is  found  a  provision  in 
relation  to  their  consumption,  making  it  a  penal  offence  to 
be  found  in  a  state  of  intoxication.  It  will  be  observed,  that 
under  the  enactment  no  sale  of  liquors,  either  in  accordance 
with,  or  in  contravention  of,  the  other  provisions  of  the  act, 
constitutes  any  ingredient  or  condition  of  the  offence.  The 
manufacturer  or  other  person,  who  is  found  intoxicated  upon 
liquor  which  has  never  been  made  the  subject  of  sale,  is 
guilty  of  an  infraction  of  the  law  equally  with  him  who  is 
found  intoxicated  upon  liquor  which  has  been  made  the  sub- 
ject of  sale  under  the  law.  In  short,  under  a  title  profess- 
edly on  the  subject  of  the  sale  of  intoxicating  liquors 
merely,  the  legislature  have  attempted,  without  reference  to 
any  sale,  to  make  simple  drunkenness  a  crime. 

Admitting  that  intoxication  is  so  connected  with  the  sale 
of  intoxicating  liquor,  that,  under  a  title  to  provide  against 
evils  resulting  from  any  sale  of  such  liquor,  drunkenness 
might  be  declared  to  be  a  crime,  it  does  not  follow  that  the 
section  under  consideration  is  properly  connected  with  the 
subject  expressed  in  the  title  of  this  act.  The  evil  provided 
against  by  the  section  is  intoxication  generally,  without 
regard  to  the  manner  of  acquiring  the  liquor  by  which  it  is 
produced,  whilst  the  title  includes  only  such  evils  as  result 
from  ^ales.  The  title  does  not  include  or  indicate  any  legisla- 
tion not  connected  with  the  sale  or  disposition  of  intoxicating 
liquor.  No  enactment,  therefore,  under  the  title  declaring 
intoxication  to  be  a  crime  can  be  valid,  except  upon  the 
theory  that  it  results  from  a  sale  of  such  liquor,  which  must 
appear  in  the  enactment. 

It  seems  to  us,  therefore,  that  the  matter  of  the  section  is 
not  only  not  properly  connected  with  the  subject  expressed 
in  the  title,  but  is  entirely  foreign  to  it.  There  are  several 
cases  in  our  reports  that  illustrate  this  branch  of  the  question^ 
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and  sustain  the  view  which  we  take  of  it.  The  foUowing^ 
may  be  referred  to,  without  occupying  space  for  details  i 
The  State  v.  Wilson^  7  Ind.  516;  Foley  v.  The  State,  9  Ind.. 
363  ;  Gillespie  v.  The  State ,  9  Ind.  380 ;  Mewherter  v.  Price^ 
II  Ind.  199;  77?^  State  v.  Bowers,  14  Ind.  195 ;  Igoe  v.  The 
State^  14  Ind.  239 ;  Spaugh  v.  Huffer,  14  Ind.  305  ;  Grubbs 
V.  The  State,  24  Ind.  295. 

The  case  that  comes  nearest  to  the  support  of  the  section 
under  consideration  is  that  of  The  State  M.Adamson,  14  Ind. 
296,  where  it  was  held,  that  under  the  tide,  **  an  act  to  reg- 
ulate and  license  the  sale  of  Spirituous,"  etc.,  "  liquors,"  etc., 
a  provision  punishing  the  giving  away,  etc.,  was  properly 
connected  with  the  subject  expressed  in  the  title.  There  it 
was  made  an  offence  to  sell,  barter,  or  give  away  any  intox- 
icating liquor  to  a  minor.  Although  the  word  **  sale  "  only 
was  mentioned  in  the  title,  it  was  held,  that  giving  away  was 
properly  connected  with  the  subject  expressed.  The  court 
say :  "  When  we  consider  the  object  for  which  such  a  law 
was  passed,  viz.,  to  prevent  abuses  that  might  flow  from  the 
unrestrained  disposal  of  liquors  in  these  respects,  it  would 
seem  that  the  giving  away,  under  circumstances  which 
might  produce  the  same  evil  results  as  the  selling,  would  be  a 
matter  properly  regulated  in  connection  with  the  sellings 
Indeed,  it  may  be  regarded  as  a  necessary  incident  to  a  stat- 
ute regulating  the  sale,  to  secure  its  efficient  operation.  It 
is  a  necessary  precautionary  provision  to  prevent  evasion  of 
the  prohibition  to  sell." 

It  would  seem  from  the  observation  of  the  court,  that  the 
object  of  the  law  was  "  to  prevent  the  abuses  which  might 
flow  from  the  unrestrained  disposal  of  liquors,"  that  the  word 
"  sale,"  as  used  in  the  title,  might  have  been  regarded  as  used 
in  a  sense  broad  enough  to  cover  a  disposal  of  liquor  by  way 
of  barter  or  gift. 

But,  however  this  may  be,  under  the  title  to  that  act,  it 
was  legitimate  to  frame  a  law  to  punish  selling  to  minors. 
The  giving  of  liquor  to  minors,  it  was  thought,  had  a  proper 
connection  with  the  subject  of  selling.     Both  the  sale  and 
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the  gift  involve  the  idea  of  a  disposal  of  the  liquor.  Thejr 
both  involve  the  idea  of  furnishing  it  to  the  minor,  and  vest- 
ing the  title  in  him.  In  the  one  case,  there  is  a  considera- 
tion for  the  transfer ;  in  the  other,  none.  But  the  substance 
of  the  thing,  the  evil  to  be  avoided,  is  the  same  in  both  cases^ 
viz.,  the  furnishing  of  intoxicating  liquors  to  minors. 

While  that  case  goes,  perhaps,  to  the  verge  of  tenable 
ground,  it  falls  quite  short  of  meeting  the  case  under  consid- 
eration. Here  the  offence  defined  and  punished  by  the  ninth 
section  of  the  act  has  no  connection  whatever,  as  before 
observed,  with  the  subject  expressed  in  the  title,  but  is 
wholly  foreign  to  it.  The  section  is,  therefore,  unconstitu* 
tional  and  void. 

The  judgment  below  is  affirmed. 

BusKiRK,  J.,  and  Downey,  C.  J. — Being  unable  to  concur 
in  the  opinion  of  the  majority  of  the  court  in  the  present 
case,  and  the  case  being  one  which  involves  not  only  a  con- 
struction of  the  constitution,  but  a  question  of  great  impor* 
tance  to  the  public,  we  deem  it  to  be  our  imperative  duty  to 
state,  at  length,  the  ground  and  reasons  for  our  dissent. 

We  proceed  to  the  consideration  of  the  question,  whether 
the  ninth  section  of  the  act  under  examination  is  void  by 
reason  of  being  in  conflict  with  the  nineteenth  section  of 
article  4  of  our  state  constitiltion.  The  section  of  the  con- 
stitution which  is  supposed  to  have  been  violated  is  set  out 
in  the  opinion  of  the  majority  of  the  court,  but  only  a  part 
of  the  ninth  section  is  set  out.  The  entire  section  is  as  fol- 
lows: 

**  Sec.  9.  It  shall  be  unlawful  for  any  person  to  get  intox- 
icated. A  person  found  in  a  state  of  intoxication  shall  upon 
conviction  thereof,  be  fined  in  the  sum  of  five  dollars.  Any 
person  convicted  of  intoxication  shall  be  required  upon  the  trial 
to  designate  the  person  or  persons  from  whom  the  liquor,  in 
whole  or  m  part,  was  obtained.  In  default  of  so  designating 
such  person,  he  or  she  shall  in  addition  to  the  fine  above 
mentioned,  and  as  a  part  of  his  or  her  punishment  for  the 
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offence,  be  imprisoned  in  the  county  jail  not  less  than  one 
day  nor  more  than  ten  days,  at  the  discretion  of  the  court." 

A  correct  understanding  of  the  objects  sought  to  be  accom- 
plished, and  the  mischiefs  intended  to  be  remedied,  by  the 
section  of  the  constitution  in  question,  may  aid  us  in  arriving 
at  the  true  construction  of  such  section.  This  court,  in 
Grubbs  v.  The  State*  24  Ind.  295,  has  very  clearly  declared 
what  mischiefs  were  intended  to  be  remedied  by  the  framers 
of  the  constitution.  The  court  say :  *'  We  have  recently 
had  occasion,  in  three  cases  {Reams  v.  Tlie  State,  23  Ind. 
iii^  Robinson  V,  Skipworth,  2^  Ind.  311,  and //iVsr^Z?  v.  Tlte 
State f  24  Ind.  35),  to  consider  the  scope  and  application  of 
section  19,  article  4,  of  the  constitution.  Thinking  that 
the  time  had  come  when  some  rule  ought  to  be  declared 
which  might  be  capable  of  somewhat  general  application  in 
the  interpretation  of  the  clause  in  question,  we  took  pains,  in 
the  two  cases  last  mentioned,  to  declare  what  we  deemed  to 
be  the  mischiefs  of  our  legislation  which  it  was  intended  to 
prevent.  One  of  them  was  stated  to  be  the  enactment  of 
laws  under  false  and  delusive  titles,  whereby  measures  had 
procured  the  support  of  legislators,  who  were  thus  deceived 
as  to  the  character  of  the  laws ;  and  another  was  deemed  to 
be  the  conjunction,  in  one  act,  of  two  or  more  subjects  hav- 
ing no  legal  connection,  for  the  purpose  of  procuring  the 
passage  of  laws  which  might  ngt,  alone,  command  legislative 
sanction,  upon  the  strength  of  popular  measures  embraced  in 
the  same  act.  To  prevent  these  tricks  in  legislation,  the 
constitution  absolutely,  and  in  all  cases,  forbids  the  passage 
of  any  law,  unless  the  subject  of  it  be  expressed  in  its  title, 
and,  in  like  manner,  inhibits  the  embodying  in  the  same  act 
of  two  or  more  subjects,  having  no  legal  connection  with 
each  other." 

It  is  a  settled  rule,  that  in  interpreting  a  clause  in  the  con* 
stitution  the  court  should  look  to  the  nature  and  objects  of 
the  particular  powers,  duties,  and  rights  in  question,  with 
all  the  lights  and  aids  of  contemporary  history,  and  give  to 
the  words  of  each  provision  just  such  operation  and  force. 
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consistent  with  their  legitimate  meaning,  as  will  fairly  secure 
and  attain  the  end  proposed.  Gibbons  v.  Ogden,  9  Wheat,  i ; 
Priggv.  The  Commonwealth  of  Pennsylvania^  16  Peters,  539. 

This  court,  in  Shoemaker  \.  Smithy  37  Ind.  122,  in  placing 
an  interpretation  upon  the  clause  in  question,  laid  down  a 
very  just  and  equitable  rule  by  which  we  should  be  gov- 
erned. The  court  say :  •*  Some  liberality  must  be  allowed 
in  the  construction  of  the  language  employed  to  express  the 
title ;  otherwise  many  valuable  and  beneficial  acts  of  legisla- 
tion, which  have  stood  unquestioned  for  years,  must  fall  to 
the  ground,  and  the  constitutional  provision  which  was 
intended  to  remedy  an  evil  will  itself  become  a  source  of 
unmitigated  evil." 

Keeping  in  view  the  end  proposed,  and  the  foregoing  rules 
of  construction,  we  approach  the  examination  of  the  ques- 
tion involved  with  profound  deference  to  the  views  expressed 
by  a  majority  of  the  court,  and  duly  impressed  with  the 
importance  of  the  question  presented  for  our  decision. 

We  entirely  concur  in  the  opinion  of  the  majority  of  the 
court,  that  the  matter  embraced  in  the  ninth  section  is  not 
expressed  in  the  title  of  the  act,  but  we  will  endeavor  to 
show  that  it  is  properly  connected  with  the  subject 
expressed. 

The  majority  of  the  court  arrived  at  the  conclusion  that 
the  subject  expressed  in  the  title  of  the  act  was  the  sale  of 
intoxicating  liquors,  and  the  question  arises  whether  under 
such  a  title  it  was  competent  for  the  legislature  to  define 
and  prescribe  punishment  for  the  offence  of  being  found  in 
a  state  of  intoxication.  Is  intoxication  so  connected  with 
the  sale  of  intoxicating  liquors  as  that  a  section  on  that  sub- 
ject may  be  properly  included  in  the  act?  Intoxication  is 
one  of  the  evils  resulting  from  the  sale  of  intoxicating  liquors. 
It  is  true  that  it  is  not  always,  nor  perhaps  generally,  the 
result  of  a  sale  of  intoxicating  liquors.  But,  generally,  where 
there  is  intoxication  there  has  been  a  sale  of  intoxicating 
liquor ;  but  this  is  not  always  the  case,  for  intoxication  may 
result  from  the  use  of  liquors  not  obtained  by  purchase. 
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The  purpose  of  the  act,  as  expressed  in  the  title,  was  not 
only  to  regulate  the  sale  of  intoxicating  liquors^  but  also 
"  to  provide  against  evils  resulting  from  any  sale  thereof/' 
etc.  Inasmuch  as  intoxication  generally  results  from  the 
sale  of  intoxicating  liquors,  it  would  seem  that  to  prohibit 
and  punish  intoxication  was  to  provide  to  some  extent 
against  the  evils  resulting  from  the  sale  of  such  intoxicating 
liquors.  The  subject-matter  of  an  act  should  be  reasonably 
specific.  It  should  be  such  as  to  indicate  some  particular 
branch  of  legislation,  as  a  head  under  which  the  particulars 
of  the  act  might  reasonably  be  looked  for.  The  constitu- 
tion only  requires  that  a  proper  subject  of  legislation^  shall 
be  expressed  in  the  title,  and  not  the  particular  features  and 
details  of  the  law.  If  the  details  of  the  act  have  a  legal  con- 
nection with  the  primary  and  substantive  subject  of  the  act, 
as  expressed  in  the  title,  it  satisfies  the  constitutional  require- 
3x\ent. 

This  court  has  in  many  instances  been  required  to  places 
construction  upon  the  constitutional  provision  in  question. 
We  deem  it  necessary  to  make  a  brief  review  of  a  few  of 
these  adjudged  cases,  for  the  purpose  of  showing  that  the 
ninth  section  of  the  act  in  question  is  properly  connected 
with  the  principal  subject  expressed  in  the  title. 

The  title  of  the  act  incorporating  the  Bank  of  the  State 
is,  *'  an  act  to  establish  a  bank,  with  branches."  The  first 
secty)n  of  article  lo  of  the  constitution  requires  that  "  the 
General  Assembly  shall  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,"  etc.  The  legislature 
had  passed  a  general  law  in  relation  to  assessment  and  tax* 
ation. 

This  court,  in  The  Bank  v.  The  City  of  New  Albany^  1 1 
Ind.  139,  held,  that  a  section  in  the  charter  of  the  bank,  pre- 
scribing the  extent  and  manner  of  taxing  the  bank  was  so 
connected  with  the  subject  expressed  in  the  title  as  to  be 
constitutional. 

It  is  shown  in  the  opinion  of  the  majority,  that  this  court; 
in  The  State  v.  Adamson,  14  Ind  296,  held,  that  under  a  title 
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to  regulate  and  license  the  sale  of  spirituous  liquors,  etc.^ 
a  section  making  it  an  ofTence  to  barter  or  give  away 
intoxicating  liquors,  etc.,  had  such  a  legal  connection  with 
the  general  subject  expressed  in  the  title  as  rendered  such 
isection  valid. 

The  last  clause  of  the  title  of  the  liquor  law  of  1859  is, 
"and  prescribing  penalties  for  violation  thereof."  The 
fourteenth  section  of  that  act  conferred  upon  the  circuit  and 
<€ommon  pleas  courts  jurisdiction  to  hear  and  determine  all 
-com.  laints  for  the  violation  of  any  of  the  provisions  of  such 
act. 

This  court,  in  Thomasson  v.  The  State,  15  Ind.  449,  held, 
that  such  section  was  properly  connected  with  the  general 
subject  mentioned  in  the  title,  and  that  it  was  competent  not 
►only  to  create  an  offence,  but  to  confer  jurisdiction  upon  the 
courts  named  to  hear  and  determine  all  such  complaints, 
although  there  was  nothing  in  the  title  in  relation  to  the 
jurisdiction  to  try  such  offences. 

The  opinion  in  the  above  case,  in  Lauer  v.  Tlie  State,  22 
Ind.  461,  was,  by  a  per  curiam  opinion,  overruled;  but  in  the 
subsequent  case  of  Reams  v.  The  State,  23  Ind.  in,  the 
opinion  in  22  Ind.  was  overruled,  and  the  doctrine  announced 
in  the  case  in  15  Ind.  was  reasserted,  and  such  ruling  has 
been  adhered  to  in  several  subsequent  cases. 

In  Reed  v.  The  State,  1 2  Ind.  641,  the  nature  of  the  amend- 
ment was  set  forth  in  the  title  to  the  amendatory  act,  viz., 
^'  so  as  to  extend  the  jurisdiction  of  said  court  in  certain 
cases."  It  was  held,  that  the  subject-matter  of  the  statute 
amended  was  the  jurisdiction  of  the  court,  and  that  the  title 
to  the  amendatory  act  was  sufficient  to  sustain  an  enactment 
giving  the  court  jurisdiction  in  criminal  cases. 

The  title  of  the  act  in  reference  to  justices  of  the  peace  is, 
"The  election  and  qualification  of  justices  of  the  peace,  and 
defining  their  jurisdiction,  powers,  and  duties  in  civil  cases." 

The  sixty-seventh  section  of  said  act  prescribes  the  manner 
inwhichand  the  rulesby  which  an  appeal  from  ajustice  shall  be 
3tried  in  the  circuit  or  common  pleas  court ;  and  the  seventieth 
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section  of  said  act  regulates  the  costs  on  appeal  in  the  circuit 
and  common  pleas  courts;  and  yet  these  sections  have  been 
held  to  be  properly  connected  with  the  subject  expressed  in 
the  title  of  the  act.  Robinson  v.  Skipworthy  23  Ind.  311; 
Grubbs  v.  The  State,  24  Ind.  295  ;  Hingle  v.  The  State,  24 
Ind.  35. 

In  Brandon  v.  The  State,  16  Ind.  197,  the  title  of  the  act, 
the  validity  of  which  was  called  in  question^  was  ''an  act  to 
authorize  the  formation  of  new  counties,  and  to  change 
county  boundaries."  In  the  body  of  the  act  was  a  section 
providing  when  and  where  the  circuit  courts  should  be  held, 
and  prescribing  the  powers  and  jurisdiction  of  such  court. 
This  court  held,  that  such  section  was  properly  connected 
with  the  subject  expressed  in  the  title. 

In  Bright  w,  McCullough,  27  Ind.  223,  the  title  of  the  act 
was  *'  an  act  providing  for  the  election  or  appointment  of 
supervisors  of  highways,  and  prescribing  certain  of  their 
duties,  and  those  of  county  and  township  officers  in  relation 
thereto."  The  twentieth  section  of  the  act  provided  that  the 
township  trustee,  with  the  concurrence  of  the  board  of  county 
commissioners,  shall  assess  annually  a  road  tax  of  not  more 
than  fifteen  cents  on  the  one  hundred  dollars,  etc.  It  was 
held,  that  the  provisions  of  said  section  were  properly  con- 
nected with  the  subject  expressed  in  the  title  of  the  act, 
which  subject  was  "highwa)^." 

In  Tlie  Greencastle^  etc.,  Co.  v.  The  State,  28  Ind.  382,  the  title 
of  the  act  was  "  an  act  to  amend  the  act  entitled  *  an  act  author* 
izing  the  construction  of  plank,  macadamized  and  gravel 
roads,  and  to  empower  the  same  to  make  sale  of  a  portion 
of  their  roads.' "  In  the  body  of  the  act  was  a  section  in 
which  the  time  for  the  completion  of  such  roads  was  extended. 
It  was  insisted  that  under  a  title  which  authorized  a  sale  of 
such  roads,  there  could  not  be  a  section  which  provided  for 
an  extension  of  the  time  for  the  completion  of  such  roads ; 
but  this  court  lield  that  it  was  properly  connected  with  the 
subject  expressed  in  the  title. 

This  court,  in  Shoemakers.  Smth,  37  Ind.  122,  in  speaking. 
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of  the  title  of  the  act  providing  for  the  distribution  of  the 
sinking  fund,  say :  "There  can  be  no  exact  standard  of  cer- 
tainty erected,  by  which  to  test  the  sufficiency  of  the  expres- 
sion of  the  subject.  We  quote,  as  in  point,  and  as  express- 
ing views  in  which  we  fully  concur,  the  following  passage 
from  the  opinion  of  the  court  in  the  case  of  Bright  v.  McCul- 
Jaugh,  27  Ind.  223  :  'The  constitution  does  not  assume  to 
divide  the  general  scope  of  legislation,  and  classify  tlie  parts 
under  particular  heads  or  subjects,  but,  of  necessity,  has  left 
that  power  to  be  exercised  by  the  legislature,  as  it,  in  its  wis- 
dom and  discretion,  shall  deem  proper.  The  constitution 
assumes  that  different  subjects  of  legislation  do  exist,  and 
requires  that  each  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title.  The  purposes  of  the  provision,  in 
view  of  the  evils  intended  to  be  guarded  against,  can  only 
be  effected  by  requiring  that  the  subject  expressed  should 
be  reasonably  specific,  or,  in  other  words,  should  be  such  as 
to  indicate  some  particular  branch  of  legislation,  as  a  head 
under  which  the  particular  provisions  of  the  act  might  reason- 
ably be  looked  for.' " 

Stuart,  J.,  in  his  dissenting  opinion  in  the  case  of  Beebc 
v.  The  State,  6  Ind.  501, 553,  in  speaking  of  the  titleof  the  act, 
says :  "  As  the  act  under  examination  has  a  general  design 
to  which  all  its  parts  have  an  appropriate  relation,  it  seems 
clear  that  it  is  not  liable  to  this  objection.  This  view  is  sus- 
tained by  the  uniform  action  of  the  legislature,  since  the 
adoption  of  the  constitution,  as  will  abundantly  appear  by 
reference  to  the  various  enactments  of  the  present  code,  a 
few  of  which  may  be  noticed.  In  the  title  of  the  act  organ- 
izing this  court,  nothing  is  said  about  the  time  its  terms 
shall  be  held,  the  occupancy  of  rooms  assigned  to  the  judges, 
the  appointment,  of  a  Chief  Justice,  or  the  power  of  the 
judges  to  hold  circuit  courts,  all  of  which  are  contained  in 
the  act,  and  each  of  which  might  be  regarded  either  as  an 
independent  subject,  or  as  appertaining  to  some  other.  The 
Vol.  XLVIL— u 
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act  for  the  appointment  of  the  sherifT  of  this  court  provides 
for  his  fees  and  compensation,  although  there  is  a  general 
law  on  the  subject  of  fees  and  salaries.  The  act  organizing 
circuit  courts  contains  subjects  quite  as  incongruous  as  any 
in  this,  among  which  are  the  appointment  and  compensation 
of  judges /r^  tem.^  the  appointment  of  elisors,  their  oath  and 
bond,  although  we  have  a  general  law  on  the  subject  of  offi- 
cial bonds. 

"  The  following  is  the  title  of  a  very  important  act, to  wit: 
'  An  act  to  establish  courts  of  common  pleas,  and  defining 
the  jurisdiction  and  duties  of,  and  providing  compensation 
for  the  judges  thereof.'  Why  was  not  the  provision  for  com- 
pensation placed  in  the  act  in  relation  to  fees  and  salaries,  if 
this  be  a  valid  objection  ?  The  bill  which  became  that  act 
was  reported  to  the  House  of  Representatives  by  the  chair- 
man of  the  committee  on  the  organization  of  courts,  who 
was  also  a  member  of  the  judiciary  committee,  and  it  was 
passed  with  great  deliberation.  This  objection,  if  valid, 
applies  to  the  act  for  selecting  jurors  and  providing  for  their 
compensation,  to  numerous  provisions  of  the  practice  act,  to 
the  common  school  law,  to  the  justices'  act,  which,  besides 
prescribing  their  duties  generally,  provides  for  their  election, 
duties  of  the  board  of  election,  the  filling  of  vacancies,  the 
giving  of  bond,  jurisdiction  and  practice,  on  most  or  all  of 
which  subjects  there  are  other  general  statutes ;  and  there 
are  various  other  instances  in  which  jurisdiction  is  given  to 
them ;  such  as,  of  tenants  holding  over,  bastardy,  etc.  The 
act  in  relation  to  marriages  (i  R.  S.  362,  sees.  9,  10,  11,  and 
12)  contains  the  definition  of  and  penalties  for  three  distinct 
misdemeanors,  besides  providing  an  action  in  favor  of  the 
State  to  recover  another  penalty,  and  compensation  for  the 
attorney  who  prosecutes  the  suit.  In  short,  it  is  difllicult  to 
say  what  of  the  entire  revision  would  be  left,  if  this  objection 
prevails.  The  provision  of  the  constitution  referred  to  was 
never  designed  to  have  any  such  effect.  Its  object  has  beea 
stated.    To  give  it  the  effect  claimed  for  it,  would  make  the 
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instrument  wholly  impracticable,  and  the  laws  passed  under 
it  a  tissue  of  absurdities/' 

We  have  made  a  careful  examination  of  the  cases  cited 
and  relied  upon  in  the  opinion  of  the  majority,  and  have 
reached  the  conclusion,  that  while  the  most  of  such  cases 
were  correctly  decided,  they  do  not  support  the  ruling  in 
this  case.  A  brief  examination  of  such  cases  will  show  the 
^questions  involved,  and  the  grounds  upon  which  the  rulings 
were  based. 

In  T/te  State  v.  Wilson,  7  Ind.  516,  the  question  was, 
whether  under  an  act  entitled  "  an  act  supplemental  to  an 
act  entitled  'an  act  to  revise,  simplify  and  abridge  the  rules 
of  practice,  pleadings  and  forms  in  civil  cases  in  the  courts 
of  this  State,'  "  the  legislature  possessed  the  power  to  pre- 
scribe forms  in  criminal  cases.  This  court  correctly  held 
that  the  title  of  the  act  was,  in  express  terms,  restricted  to 
<ivil  cases,  and  that  such  title  was  not  broad  enough  to 
embrace  forms  in  criminal  cases,  there  being  an  act  relating 
to  proceedings  in  such  cases. 

The  question  in  Foley  v.  TIte  State,  9  Ind.  363,  was,  whether 
the  fourteenth  section  of  "  an  act  to  limit  the  number  of 
grand  jurors,  and  to  point  out  the  'mode  of  their  selection, 
defining  their  jurisdiction,  and  repealing  all  laws  inconsistent 
therewith,"  was  legally  connected  with  the  subject  expressed 
in  the  title.  The  fourteenth  section  was  as  follows :  "  The 
grand  jury  shall  have  cognizance  of  felonies  only  ;  but  on 
an  indictment  for  an  assault,  or  an  assault  and  battery  with 
an  intent  to  commit  <a  felony,  the  defendant  ma]^  be  con* 
victed  of  a  lesser  offence."  The  question  was,  whether  so 
much  of  such  section  as  provided  for  the  punishment  of  the 
lesser  offence  was  embraced  by  the  title.  Gookins,  J.,  who 
wrote  the  opinion  of  the  court,  was  of  the  opinion  that  the 
subject  of  the  act  was  the  jurisdiction  of  the  grand  jury,  and 
that  the  said  clause  was  constitutional ;  but  a  majority  of 
the  court  held  otherwise. 

The  same  question  again  came  before  the  court  in  GilleS" 
fie  V.  nte  State,  9  Ind.  380^  and  was  decided  the  same  way. 
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There  was  also  involved  the  further  question  of  whether  the 
seventy-third  section  of  the  act  relating  to  criminal  cases  was 
embraced  in  the  title,  and  the  court  held  that  it  was,  and 
uses  the  following  language :  "  We  do  not  discover  any- 
constitutional  objection  to  the  title  under  which  this  provi- 
sion is  found,  which  does  not  equally  pertain  more  or  less  ta 
the  whole  body  of  the  revision.  In  the  very  nature  of  things, 
no  subdivision  can  be  more  than  an  approximation  to  the 
constitutional  requirement.  The  whole  body  of  the  law,  and 
the  several  parts,  are,  in  some  measure,  related  to,  and  run 
into,  each  other.  Such  are  the  relations  of  many  subordi- 
nate provisions — for  example,  the  one  now  before  us — that 
they  might,  perhaps,  appropriately  appear  under  any  one  of 
several  titles.  Where  it  is  thus  doubtful  whether  the  seventy- 
third  section  should  not  have  more  properly  appeared  under 
some  other  title,  the  doubt  must  fall  in  favor  of  the  action 
of  the  assembly  in  placing  it  where  it  is.  This  seventy-third 
section  is  very  clearly  distinguished  as  to  title  from  the  sim- 
ilar provision  found  in  the  grand  jury  act.  There,  under  a 
title  relating  solely  to  the  grand  jury,  is  found  a  provision 
belonging  to  the  powers  and  duties  of  traverse  juries.  That 
provision  had  no  necessary,  or  even  obvious,  connection  with 
the  duties  of  the  grand  jury.  It  might  not  be  called  into  action 
for  months  after  that  body  had  been  discharged.  Hence,  it 
was  clear  that  it  was  neither  embraced  in  the  title^  nor  neces- 
sarily connected  with  the  subject-matter." 

We  very  fully  approve  the  reasoning  of  the  court  in  the 
above  case.  It  lays  down  the  rule,  that  when  there  is  a 
necessary  or  obvious  connection  between  a  provision  and 
the  subject-matter  expressed  in  the  title,  such  provision 
will  be  sustained ;  for  where  that  is  the  case  no  member  of 
the  legislature  could  be  deceived  as  to  the  character  of  the 
law.  No  one  would  expect  to  find  in  a  grand  jury  act  a  pro- 
vision regulating  the  duties  of  traverse  juries,  but  one 
would  reasonably  look  for  such  a  provision  in  the  criminal 
act. 

In  The  State  v.  Bowers^  14  Ind.  195,  an  act  came  under 
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-consideration,  the  title  to  which  was  "  an  act  to  amend  the 
first  section  of  an  act  entitled  *  an  act  concerning  licenses  to 
^end  foreign  merchandise,  to  exhibit  any  caravan,  menagerie, 
circus,  rope,  and  wire  dancing,  puppet  show,  and  legerdemain,' 
approved  June  15th,  1852,  and  for  the  encouragement  of  agri- 
culture, and  concerning  the  licensing  of  stock  and  exchange 
brokers."  It  was  held,  that  the  subject  of  the  act  was  licenses, 
and  that  it  was  not  unconstitutional,  as  containing  more  than 
•one  subject.  But  it  was  held,  also,  that  as  the  licenses  which 
it  authorized  and  required  were  specified  in  the  title,  the  act 
<:ould  embrace  no  others,  and  consequently  a  provision  in 
the  act  requiring  concerts  to  be  licensed  was  void. 

In  Mewherter  v.  Price^  1 1  Ind.  199,  the  title  of  the  act 
^as  "an  act  concerning  promissory  notes  and  bills  of 
exchange."  The  body  of  the  act  provided  "that  all  promissory 
notes,  bills  of  exchange,  or  other  instruments  of  writing,"  etc., 
shall  be  negotiable,  etc.  The  question  was,  whether  the  pro- 
vision in  reference  to  *' other  instruments  of  writing  "was 
embraced  in  the  title,  and  it  was  held  that  it  was  not.  The 
court  say :  "  We  have  seen  that  the  title  to  the  act  under  con- 
sideration is  limited  to  promissory  notes  and  bills  of  exchange. 
Its  language  is  very  explicit,  and  we  know  of  no  rule  of  con- 
struction by  which  it  can  be  extended  so  as  to  embrace  instru- 
ments in  writing  other  than  those  which  it  expressly  names." 

In  Igoe  V.  The  State,  14  Ind.  239,  the  title  of  the  act  was 
•"  an  act  for  the  incorporation  of  insurance  companies,  defin- 
ing their  powers  and  prescribing  their  duties."  The  fifty- 
sixth  section  of  the  act  related  to  foreign  insurance  compa- 
nies. The  question  was,  whether  such  section  was  embraced 
by  the  title.  The  court  held  it  was  not,  and  gave  as  a  reason 
for  such  ruling,  that "  the  reading  of  this  title  at  once  induces 
the  conclusion  that  the  various  provisions  of  tlie  act  relate 
alone  to  companies  to  be  incorporated  within  this  State — in 
other  words,  to  the  incorporation,  the  powers,  and  the  duties 
of  domestic  insurance  companies,  and  nothing  else." 

The  same  question  was  involved,  and  was  decided  the  same 
^ay,  in  the  case  of  Grubbs  v.  The  State,  24  Ind.  295. 
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In  Spatigh  V.  Huffer,  14  Ind.  305,  the  title  of  the  act  was 
**  an  act  providing  for  the  election  and  qualification  of  justices 
of  the  peace,  and  defining  their  jurisdiction,  powers,  and 
duties  in  civil  cases." 

Section  113  of  that  act  provides,  that  no  constable  shall 
purchase  a  judgment  on  the  docket  of  any  justice  in  the 
township  of  the  constable. 

In  the  same  volume  of  the  code  is  an  act  entitled  "  an 
act  prescribing  the  number,  and  defining  the  powers  and 
duties  of  constables." 

The  point  involved  was,  whether  section  113  of  such  act 
was  embraced  by,  or  properly  connected  with,  the  subject  of 
the  justices'  act,  and  it  was  held  that  it  was  not. 

In  the  act  under  examination,  there  are  five  specifications 
of  subjects  of  legislation,  and  they  may  be  classified  as  follows  t 

1.  To  regulate  the  sale  of  intoxicating  liquors. 

2.  To  provide  against  evils  resulting  from  any  sale  of 
intoxicating  liquors. 

3.  To  furnish  remedies  for  damages  suffered  by  any  per- 
son  in  consequence  of  the  sale  of  such  liquors. 

4.  Prescribing  penalties  for  the  violation  of  any  of  the  pro- 
visions of  such  act. 

5.  To  repeal  all  laws  in  conflict  therewith,  and  declaring 
an  emergency. 

We  do  not  mean  that  such  specifications,  or  enumeration 
of  objects,  are  to  be  regarded  as  so  many  difTerent  subjects 
within  the  meaning  of  the  section  of  the  constitution  under 
examination  ;  for  if  such  were  the  case,  then  the  entire  act 
would  be  void  for  embracing  more  than  one  subject.  Con- 
ceding that  the  subject  of  the  act  is  the  sale  of  intoxicating 
liquors,  we  hold  that  it  was  competent  for  the  legislature  to 
provide  against  the  evils  resulting  from  such  sale.  Such 
legislation  is  not  foreign,  but  is  germane  to  the  subject  of 
the  act.  It  is  just  where  a  person  of  ordinary  intelligence 
would  look  for  and  expect  to  find  such  legislation.  When 
such  is  the  case,  the  requirement  of  the  constitution  has 
been  fully  complied  with. 
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Thus  far  we  have  confined  our  examination  of  adjudged 
cases  to  the  decisions  of  this  court.  Many  of  the  other 
states  have  constitutional  provisions  similar  to  ours,  upoa 
which  constructions  have  been  placed  by  the  courts  of  such 
states.  We  have  made  a  careful  examination  of  such  deci- 
sions, and  are  satisfied  that  a  more  liberal  and  less  technical 
construction  has  been  placed  upon  such  provisions  in  suck 
states  than  in  this  State. 

In  the  State  of  Illinois,  it  is  provided  by  the  constitution, 
that  "  no  private  or  local  law  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title." 

In  O'Learyv,  County  of  Cooky  28  111.  534,  the  Supreme 
Court  held,  that  under  an  act  entitled  "  an  act  to  incorporate 
the  North- Western  University,"  a  section  which  imposed  a 
penalty  for  selling  liquor  within  four  miles  of  such  Univer- 
sity was  embraced  by  the  title.  The  court  say :  "  It  was 
designed  for  the  benefit  and  well-being  of  the  institution,  and 
this  is  the  touchstone  of  the  constitutionality  of  the  enact- 
ment. If  its  design  was  foreign  from  the  subject  of  the  law, 
which  was  the  creation  of,  and  to  provide  for  the  well-beings 
of,  an  institution  of  learning ;  if  the  design  was  to  protect  the 
community  generally,  from  the  bad  influences  of  a  particular 
temptation,  without  a  particular  reference  to  the  institution^ 
then  it  might  be  said,  with  much  propriety,  that  it  was 
foreign  and  not  germane  to  the  subject  of  the  law." 

The  following  cases  in  that  State  are  based  upon  almost 
as  liberal  a  rule  of  construction  :  The  Belleville,  etc.,  R.  R. 
Co,y.  Gregory f  15  111.  20;  Firemen's,  etc.,  Association  v* 
Launsiur}',  2I  111.  511 ;  and  Supervisors,  etc.,  v.  The  People^ 
25  111.  181. 

In  New  York,  the  constitutional  provision  is  the  same  as 
in  Illinois.  In  Conner  v.  The  Mayor,  etc.,  i  Selden,  285,  the 
court  say :  "  The  design  of  the  constitutional  provision  was^ 
to  prevent  the  uniting  of  various  objects  having  no  necessary 
or  natural  connection  with  each  other,  in  one  bill,  for  the  pur- 
pose of  combining  various  pecuniary  interests  in  support  of 
the  whole,  which  could  not  be  combined  in  favor  of  either  by 
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itself.  It  is  plain  to  my  mind  that  the  statute  in  ques- 
tion is  not  within  the  mischiefs  which  this  provision  was 
intended  to  remedy,  and  that  the  objection  is,  therefore,  not 
well  founded." 

In  The  Sun  Mutual  Ins,  Co.  v.  The  Mayor,  etc.,  4  Selden, 
241,  the  court  say:  "There  must  be  but  one  subject,  but 
the  mode  in  which  the  subject  is  treated,  or  the  reasons 
which  influenced  the  legislature,  could  not,  and  need  not  be 
stated  in  the  title,  according  to  the  letter  and  spirit  of 
the  constitution.  I  think  this  law  is  addressed  to  a  single 
subject,  and  that  is  expressed  in  the  title.  Whether  the 
description  of  the  subject  might  not,  with  propriety,  be  more 
specific,  it  seems  to  me  is  a  question  for  the  legislature 
rather  than  for  the  courts.  Tlie  purpose  of  the  sixteenth 
section  was,  that  neither  the  members  of  the  Iegii?lature,  nor 
the  public,  should  be  misled  by  the  title ;  not  that  the  latter 
should  embody  all  the  distinct  provisions  of  the  bill  in  detail." 
See  Tow7i  ofFishkill  v.  Fishkill,  etc.,  Co.,  22  Barb.  634 ;  BrnoS" 
terv.  City  of  Syracuse,  19  N.  Y.  116;  The  People  v.  McCann, 
16  N.  Y.  58 ;  The  People  v.  Lawrence,  36  Barb.  177  ;  Sliarp  v. 
Mayor,  etc.,  3 1  Barb.  5  T2  \  Williams  v.  The  People,  24  N.  Y.  405. 

In  Iowa  tl:?  constitutional  provision  is,  that  "  every  law 
shall  embrace  but  one  subject,  which  shall  be  expressed  in 
its  title." 

In  The  State ^  exrel.  Weir,  v.  The  County  Jtidge,  etc,  2  Iowa, 
280,  the  court,  in  placing  a  construction  on  the  above  pro- 
vision, say :  "  The  intent  of  this  provision  of  the  constitu- 
tion was,  to  prevent  the  union,  in  the  same  act,  of  incongru- 
ous matter,  and  of  objects  having  no  connection,  no  relation. 
And  with  this,  it  was  designed  to  prevent  surprise  in  legisla- 
tion, by  having  matter  of  one  nature  embraced  in  a  bill  whose 
title  expressed  another.  It  is  manifest,  however,  that  there 
must  be  some  limit  to  the  division  of  matter  into  separate 
bills  or  acts.  It  cannot  be  held  with  reason,  that  each 
thought  or  step  toward  the  accomplishment  of  an  end  or 
object,  should  be  embodied  in  a  separate  act.  When  we 
find  in  the  revenue  law  provisions  concerning  the  county 
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treasurer's  powers  to  levy  upon  and  sell  personal  property 
as  a  constable,  or  concerning  his  fees,  or  relating  to  a  pedler's 
license ;  and  when  we  see  in  the  school  law,  provisions  about 
the  superintendent  of  public  instruction,  and  the  school  fund 
commissioner,  and  about  school  district  officers,  and  their 
bonds,  and  about  state,  and  county,  and  school  district  funds  ; 
we  are  not  surprised,  and  no  one  suspects  a  breach  upon  the 
constitution.  These  things  are  congruous  with  the  end  pro- 
posed. But  if  we  should  find  in  one  of  these  acts,  a  bank 
charter,  or  some  provision  establishing  roads,  or  giving  the 
right  of  way  to  railroads,  or  concerning  the  law  of  mechan- 
ics' liens,  we  might  well  be  surprised,  and  say,  this  is  not 
what  it  professes.  Many  other  instances  of  both  these  kinds 
might  be  named." 

See,  to  the  same  effect,  in  that  state,  the  following  cases : 
Santo  V.  The  State,  2  Iowa,  165  ;  Morfordv,  Unger,  8  Iowa, 
82 ;  McAunich  v.  The  Mississippi,  etc.,  R.  R.  Co,,  20  Iowa, 
338  ;  Wltitingv,  City  of  Mount  Pleasant,  11  Iowa,  482  ;  State  v. 
Squires,  26  Iowa,  340. 

The  constitutional  provision  in  Kentucky  is,  that  "  no  law 
enacted  by  the  General  Assembly  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title." 

In  Phillips  v.  Covington,  etc,  Co.,  2  Met.  Ky.  219,  the 
•court  of  appeals  in  that  state  was  called  upon  to  state  the 
purpose  of  such  provision,  and  to  place  a  construction  thereon. 
The  court  say :  "  A  practice  had  become  prevalent  of 
uniting  in  the  same  act  of  the  legislature  subjects  which  had 
no  relation  to  each  other,  and  which  were  wholly  dissimi- 
lar and  unconnected.  Hence  it  not  unfrequently  happened 
that  the  title  of  an  act  gave  no  indication  whatever  of  some 
of  the  subjects  to  which  its  provisions  related.  And  by  per- 
mitting amendments  to  be  made  to  the  bill,  by  which  dis- 
tinct and  unconnected  matters  might  be  introduced  into  and 
made  a  part  of  it,  an  improper  influence  was  sometimes 
brought  to  aid  in  its  final  passage.  To  remedy  this  evil  the 
constitutional  provision  under  consideration  was  adopted. 
Such  a  construction  should  therefore  be  given  to  it  as  is 


170  SUPREME  COURT  OF  INDIANA. 

The  State  v.  Young. 

necessary  to  render  it  effectual  in  accpmplishing  the  object 
for  which  it  was  designed.  But  it  should  not  be  so  con- 
strued as  to  restrict  legislation  to  such  an  extent  as  to  ren- 
der different  acts  necessary  where  the  whole  subject-matter 
is  connected,  and  may  be  properly  embraced  in  the  same 
act  It  is  not  necessary  for  the  accomplishment  of  the  pur- 
pose contemplated  to  go  from  one  extreme  to  the  other,  nor 
would  such  a  course  be  consistent  with  the  intention  of  the 
framers  of  the  constitution.  This  prohibition  should  receive 
a  reasonable  and  not  a  technical  construction ;  and  looking 
to  the  evil  intended  to  be  remedied,  it  should  be  applied  to 
such  acts  of  the  legislature  alone  as  are  obviously  within  its 
spirit  and  meaning.  None  of  the  provisions  of  a  statute 
should  be  regarded  as  unconstitutional  where  they  all  relate 
directly  or  indirectly  to  the  same  subject,  have  a  natural 
connection,  and  are  not  foreign  to  the  subject  expressed  in 
its  title/' 

To  the  same  effect  are  the  following  cases  in  that  State  r 
Chiles  v.  Drake,  2  Met.  Ky.  146;  Louisville,  etc.,  Co^ 
V.  Ballard,  2  Met.  Ky.  165 ;  Johnson  v.  Higgins,  3  Met: 
Ky..  566 ;    Chiles  v.  Monroe,  4  Met.  Ky.  72. 

The  constitutional  inhibition  in  Minnesota  is,  *'  no  law 
shall  embrace  more  than  one  subject,  which  shall  be  expressed 
in  the  title." 

In  The  State,  ex  rel.  Stuart,  v.  Kinsella,  14  Minn.  524,  the 
court  say  :  **  The  exigencies  of  legislation  require  that  this 
pr<Jvision  sheuld  not  be  so  strictly  construed  as  to  cripple  the 
legislature,  by  prohibiting  the  insertion  into  laws  of  those  mat- 
ters which,  though  they  may  not  be  specifically  expressed  in 
the  title,  are  proper  to  the  full  accomplishment  of  the 
object  so  expressed ;  such  is  presumed  to  have  been  the  inten- 
tion of  its  authors;  courts,  therefore,  give  it  a  liberal  con- 
struction. The  insertion  in  a  law  of  matters  which  may  not 
be  verbally  indicated  by  the  title,  if  suggested  by  it,  or  con- 
nected with,  or  proper  to  the  more  full  accomplishment  of 
the  object  so  indicated,  is  held  to  be  in  accordance  with  its 
spirit;  but  a  more  liberal  construction  cannot  be  given, with- 
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out  letting  in  the  evils  which  the  provision  was  intended  to 
exclude." 

To  the  same  eilect  are  The  Board  of  Supervisors  v.  Heenan^ 
2  Minn.  330 ;  Tuttle  v.  Sirout^  7  Minn.  465. 

Judge  CooLEY,  in  The  Peoples.  Malianey^  13  Mich.  481^ 
says :  **  But  it  is  insisted  that  the  whole  law  is  unconstitu- 
tional and  void,  because  in  violation  of  section  20  of  article 
4  of  the  constitution,  which  provides,  'no  law  shall  embrace 
more  than  one  object,  which  shall  be  expressed  in  its  title.' 
The  history  and  purpose  of  this  constitutional  provision  are 
too  well  understood  to  require  any  elucidation  at  our  hands.. 
The  practice  of  bringing  together  into  one  bill  subjects  diverse 
in  their  nature,  and  having  no  necessary  connection,  with  a 
view  to  combine  in  their  favor  the  advocates  of  all,  and  thus 
secure  the  passage  of  several  measures,  no  one  of  which 
could  succeed  upon  its  own  merits,  was  one  both  corruptive 
of  the  legislator  and  dangerous  to  the  state.  It  was  scarcely^ 
•  more  so,  however,  than  another  practice,  also  intended  to  be 
remedied  by  this  provision,  by  which,  through  dexterous  man- 
agement, clauses  were  inserted  in  bills  of  which  the  titles  gave 
no  intimation,  and  their  passage  secured  through  legislative 
bodies  whose  members  were  not  generally  aware  of  their  inten- 
tion and  effect.  There  was  no  design  by  this  clause  to  embar- 
rass legislation  by  making  laws  unnecessarily  restrictive  in 
their  scope  and  operation,  and  thus  multiplying  their  number ; 
but  the  framers  of  the  constitution  meant  to  put  an  end  to  legis- 
lation of  the  vicious  character  referred  to,  which  was  little 
less  than  a  fraud  upon  the  public,  and  to  require  that  in  every 
case  the  proposed  measure  should  stand  upon  its  own  merits, 
and  that  the  legislature  should  be  fairly  satisfied  of  its  design 
when  required  to  pass  upon  it." 

The  ruling  in  the  above  case  was  fully  approved  in  the 
subsequent  case  oi  Ryerson  v.  Utley^  16  Mich.  269,  and  the 
same  learned  judge,  in  delivering  the  opinion  of  the  court, 
refers  to  and  fully  approves  the  language  quoted  from  the 
Kentucky  case,  supra. 
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In  Fletcher  V.  Oliver,  25  Ark.  289,  the  Supreme  Court  say: 
"  The  first  constitutional  objection  is,  that  the  act  embraces 
more  than  one  subject  in  the  same  title.  The  title  of  the  act 
is  *  for  opening  and  regulating  roads  and  highways/  Underthis 
title  may  be  included  every  act  necessary  to  carry  into  effect  or 
accomplish  the  design.  The  object  of  this  clause  was  to  pre- 
vent combinations,  by  which  various  and  distinct  subjects  of 
legislation  should  gain  support,  which  they  could  not  if  pre- 
sented separately.'' 

The  constitution  of  Western  Virginia  provides,  that  *'  no 
law  shall  embrace  more  than  one  subject,  which  shall  be 
expressed  in  its  title." 

The  Supreme  Court  of  that  State,  in  Cutlip  v.  Sheriff,  etc.. 
3  West  Va.  588,  say :  *'  The  object  of  this  provision  was  to 
guard  against  the  enactment  of  laws  by  a  sort  of  fraud  upon 
the  legislature  by  including  in  an  act  for  one  purpose,  which 
was  stated  in  its  title,  other  and  different  objects,  not  so 
stated,  and  of  which  nothing  was  often  known  save  by  a  few 
interested  in  the  bill.  *  *  *  Another  important  object 
was  to  secure  a  fair  and  impartial  consideration  of  each  sub- 
ject by  making  it  stand  or  fall  on  its  merits,  instead  of  hav- 
ing it  carried  against  the  wishes  of  the  majority,  often  by 
having  it  tacked  to  some  important  measure  it  might  be  diffi- 
cult or  disastrous  to  defeat.'* 

The  Supreme  Court  of  Kansas,  in  Boivman  v.  Cockrill,  7 
ICansas,  311,  say:  ''Section  16,  article  2  of  the  constitu- 
tion should  be  liberally  construed,  otherwise  the  legislature 
would  be  confined  within  such  narrow  rules  that  they  would 
be  greatly  embarrassed  in  the  proper  and  legitimate  exercise 
of  their  legislative  functions,  *  No  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title  ;* 
but  this  subject  may  be  broad  and  comprehensive,  or  it  may 
be  narrow  and  limited.** 

In  Robinson  v.  The  State,  1 5  Texas,  311,  the  Supreme  Court, 
in  speaking  of  the  constitutional  inhibition,  that  no  law  should 
embrace  more  than  one  subject,  which  should  be  expressed 
in  its  title,  said,  that  such  provision  should  not  receive  a  far. 
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fetched  and  strained  construction,  but  should  be  liberally 
construed. 

The  question  came  before  the  Court  of  Appeals  in  the 
State  of  Maryland,  in  Davis  v.  TAe  State,  y  Md.  151.  The  pro- 
vision of  the  constitution  of  that  state  is,  **  Every  law  enacted 
by  the  legislature  shall  embrace  but  one  subject,  and  that 
shall  be  described  by  the  title."  Judge  Mason,  delivering  the 
opinion  of  the  court,  says :  "  The  object  of  this  constitu- 
tional provision  is  obvious  and  highly  commendable.  A  prac- 
tice had  crept  into  our  system  of  legislation,  of  engrafting, 
upon  subjects  of  great  public  benefit  and  importance,  for  local 
or  selfish  purposes,  foreign  and  often  pernicious  matters,  and 
rather  than  endanger  the  main  subject,  or  for  the  purpose  of 
securing  new  strength  for  it,  members  were  often  induced  to 
sanction  and  actually  vote  for  such  provisions,  which  if  they 
were  offered  as  independent  subjects,  would  never  have 
received  their  support.  In  this  way  the  people  of  our  state  have 
been  frequently  inflicted  with  evil  and  injurious  legislation. 
Besides,  foreign  matter  has  often  been  stealthily  incorporated 
into  a  law,  during  the  haste  and  confusion  always  incident  upon 
the  close  of  the  sessions  of  legislative  bodies,  and  it  has  not 
unfrequently  happened,  that  in  this  way  the  statute  books  have 
shown  the  existence  of  enactments,  that  few  of  the  members 
of  the  legislature  knew  anything  of  before.  To  remedy  such 
and  similar  evils,  was  this  provision  inserted  into  the  consti- 
tution, and  we  think  wisely  inserted.  We  are  not  prepared 
to  say,  that  a  whole  law,  otherwise  constitutional,  would  be 
rendered  void  by  the  introduction  of  a  single  foreign  or 
irrelevant  subject  into  it,  and  where  such  subject  was  not 
indicated  in  the  title.  In  such  a  case  the  irrelevant  matter 
would  be  rejected  as  void,  while  the  principal  subject  of  the 
law  would  be  supported,  if  properly  described  in  the  title. 
But  if  an  act  of  assembly  be  composed  of  a  number  of  dis- 
cordant and  dissimilar  subjects,  so  that  no  one  could  be 
clearly  recognized  as  the  controlling  or  principal  one,  the 
whole  law  would  be  void." 
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To  the  same  effect  is  the  case  of  Keller  v.  The  State, 
II  MA  525. 

The  remarkable  unanimity  as  to  the  object  and  true  rule 
of  construction  of  the  several  constitutional  provisions,  in  the 
several  states  named,  will  strike  the  most  casual  observer.  It 
is  held  in  all  such  cases  that  such  provisions  should  receive 
a  liberal  construction,  and  that  no  law  should  be  held  void 
unless  it  comes  clearly  within  the  mischief  intended  to  be 
remedied.  Nor  should  it  be  overlooked  or  forgotten  that 
our  constitutional  provision  is  broader  and  more  comprehen- 
sive than  that  in  any  other  state,  and  should,  therefore, 
receive  a  more  liberal  and  beneficial  construction.  In  all 
the  quotations  which  we  have  made  from  the  constitutions 
of  other  states,  the  language  has  been,  with  slight  verbal 
changes,  that  "every  law  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the  title ;"  while  the  provision 
in  our  constitution  is,  "  Every  act  shall  embrace  but  one  sub- 
ject and  matters  properly  connected  therewith  ;  which  sub- 
ject shall  be  expressed  in  the  title."  Why  did  the  framers 
of  our  constitution  add  the  words  "  and  matters  properly 
connected  therewith?"  The  plain  and  obvious  purpose  was 
to  enlarge  the  section  and  make  it  more  comprehensive.  In 
the  other  states,  the  constitutional  inhibition  is,  that  every  act 
shall  embrace  but  one  subject,  while  here  every  act  shall 
embrace  but  one  subject,  but  it  may  contain  provisions  on 
all  matters  properly  connected  with  the  subject  indicated  in 
the  title. 

But  we  call  especial  attention  to  the  last  clause  of  the  sen- 
tence, and  that  is,  "  which  subject  shall  be  expressed  in  the 
title."  There  need  be  nothing  expressed  in  the  title  but  the 
one  subject.  Thematters  properly  connected  therewith  need 
not  be  expressed  in  the  title.  What  was  meant  by  the 
framers  of  the  constitution  by  the  words  **  and  matters  prop- 
erly connected  therewith  ?"  It  was  intended  that  the  •*  mat- 
ters" should  be  congruous  with,  and  not  dissimilar  from,  the 
subject  of  the  act ;  that  they  should  be  germane,  and  not 
foreign  to  the  principal  purpose  of  the  law. 
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The  Supreme  Court  of  Minnesota  say:  "The  insertion  in 
^  law  of  matters  which  may  not  be  verbally  indicated  by  the 
title,  if  suggested  by  it,  or  connected  with,  or  proper  to  the 
more  full  accomplishment  of  the  object  so  indicated,  is  held 
to  be  in  accordance  with  its  spirit."  Is  not  the  consumption 
of  liquor  properly  connected  with  its  sale?  For  what  other 
purpose  is  it  sold  ?  Is  not  intoxication  the  natural,  legitimate, 
and  almost  invariable  result  of  the  sale  and  consumption  of 
intoxicating  liquor  ?  Is  not  the  punishment  of  intoxication 
necessary  to  the  full  accomplishment  of  the  main  purpose 
designed  by  the  legislature?  What  was  that  purpose? 
Was  it  not  to  diminish,  instead  of  to  increase,  the  evils  result- 
ing from  the  sale  of  intoxicating  liquors  ? 

This  court,  in  Grubbs  v.  The  State,  supra,  in  plain  and 
undoubted  language,  declared  the  purpose  for  which  this 
provision  was  inserted  in  the  organic  law,  and  that  was  to 
prevent  the  union  in  one'act  of  incongruous,  dissimilar,  and 
unconnected  subjects. 

The  Court  of  Appeals  of  Kentucky  say  that  the  inhibition 
of  the  constitution  should  receive  a  '^  reasonable  and  not  a 
technical  construction  ;  and  looking  to  the  evil  intended  to 
be  remedied,  it  should  be  applied  to  such  acts  of  the  legisla- 
ture alone  as  are  obviously  within  its  spirit  and  meaning." 

Does  the  ninth  section  obviously  come  within  the  spirit 
and  meaning  of  our  constitution?  We  think  it  does  not. 
No  member  of  the  legislature  could  have  been  deceived  or 
misled  into  the  support  of  the  bill.  The  provision  is  just 
where  any  person  seeking  for  such  a  law  would  expect  to 
find  it,  in  an  act  regulating  the  sale  of  intoxicating  liquors 
and  providing  against  the  evils  resulting  therefrom.  Then 
what  breach  has  been  made  in  our  organic  law?  What 
infraction  of  the  constitution  can  there  be  when  the  section 
is  within  neither  the  spirit  or  obvious  meaning  of  the  con- 
stitution, nor  the  evils  intended  to  be  remedied? 

The  late  judges  of  this   court,  in  Bright  v.  McCullough, 

supra,  laid  down  a  reasonable,  liberal,  and  remedial  rule  of 

construction  of  the  section  in  question,  which  would  not 
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embarrass  legislation,  but  would  effectually  remedy  the  evils 
intended  by  the  framers  of  the  constitution.  This  court,  as 
at  present  constituted,  in  the  subsequent  case  of  SItoemaker 
V.  Smithy  supra,  fully  and  in  express  terms  approved  and  fol- 
lowed such  ruling.  The  ruling  in  these  cases  is  in  entire 
accord  with  the  decisions  in  all  the  other  states  that  have 
similar  constitutional  provisions.  Believing  that  the  rule  laid 
down  in  the  opinion  of  the  majority  of  the  court  is  not  in 
harmony  with  the  current  and  weight  of  authority,  and  spirit 
and  meaning  of  the  constitution,  we  have  felt  constrained  to- 
express  our  dissent  from  such  ruling. 

Opinion  filed  November  term,  1873;  petition  for  a  rehearing  overrult^d  May 
term,  1874. 


Wright  v.  Shepherd. 

« 

Vendor  and  Purchaser. — Canal  Lands, — AsHgnm^ni  of  Certificate  of  Pur- 
chase,— ^Where  one  who  had  purchased  canal  lands  of  the  Trustees  of  the 
Wabash  and  Erie  Canal  assigned  and  delivered  his  certificate  of  purchase  to 
another,  such  assignor  had  thereafter  no  interest  or  title  in  the  lands  purchased 
that  would  descend  to  his  heirs,  and  a  conveyance  made  by  such  heirs  would 
pass  no  title. 

Same. — Action  to  Recwer  Reed  Property, — Legal  and  Equitable  Titles, — Record 
of  Conveyances. — ^Where  A.  purchased  canal  lands  of  the  Trustees  of  the 
Wabash  and  Erie  Canal  in  1854,  and  received  a  certificate  of  purchase  there- 
for, and  afterward,  in  1856,  assigned  and  delivered  the  certificate  to  B.,  who, 
in  1857,  obtained  a  patent,  or  deed,  for  the  land,  and  after  the  death  of  A.,, 
in  1862,  his  heirs  conveyed  said  real  estate  to  C,  the  latter  could  not  recover 
the  real  estate  from  one  who  acquired  title  through  B.,  though  the  deed  of  B* 
was  not  placed  on  record  within  the  time  limited  by  law,  or  until  after  the- 
deed  from  the  heirs  of  A.  to  C.  had  been  recorded,    ' 

From  the  Greene  Circuit  Court. 

IsenJiower  &  Bums  and  Claypool,  Mitchell  &  Ketcham^  for 
appellant. 

A.  C.  Covins  and  E.  H.  C.  Covins,  for  appellee. 

Downey,  J. — This  action  was  brought  by  Wright  against 
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Shepherd.  At  common  law,  it  might  have  been  called  an 
action  of  ejectment,  for  it  was  for  the  recovery  of  real  prop- 
erty.    The  answer  was  a  general  traverse  of  the  complaint. 

There  was  a  trial  by  the  court,  and  the  following  finding^ 
of  facts  and  conclusions  of  law  thereon : 

"The  plaintiff  in  the  above  entitled  cause  having  requested 
a  special  finding  of  the  facts,  the  facts  found  by  the  court 
from  the  evidence  given  on  the  trial  of  said  cause  are  as  fol- 
lows, viz.:  That  on  the  21st  day  of  October,  1854,  John  H. 
Watson  entered  as  canal  land,  at  Washington,  Daviess  county^ 
Indiana,  the  south-east  quarter  of  the  north-west  quarter  of 
section  three,  township  eight,  north  of  range  seven  west,  sit- 
uated in  Greene  county,  Indiana,  and  received  a  certificate 
showing  full  payment  of  the  purchase-money ;  that  on  the 
20th  day  of  March,  1856,  said  Watson  assigned  said  certifi- 
cate to  Abram  A.  Hammond ;  that  said  Watson  died  in  the 
year  1862,  and  left  as  his  only  heirs  Dedrich  L.  Juergens 
and  Elvira  Juergens.  A  patent,  or  deed,  was  made  by  the 
Trustees  of  the  Wabash  and  Erie  Canal  to  Abram  A.  Ham- 
mond for  said  land,  bearing  date  June  4th,  1857.  Dedrich 
L.  and  Elvira  Juergens,  heirs  of  Watson,  made  a  quitclaim 
deed  of  their  interest  in  said  land  to  James  Wright,  the 
plaintiff  herein,  for  the  consideration  of  one  hundred  and 
sixty  dollars,  on  the  22d  day  of  September,  1868;  Abram 
A.  Hammond  conveyed  said  land  by  deed  to  William  Muir, 
on  the  22d  day  of  April,  1869,  and  Muir  conveyed  the  same 
by  deed  to  John  Gibson,  on  the  22d  day  of  October,  1869, 
and  Gibson  conveyed  the  same  to  Shepherd,  the  defendant 
herein,  on  the  9th  day  of  May,  1871 ;  that  said  land  at  the 
time  of  the  purchase  by  Wright  was  wild  and  uncultivated, 
and  that  no  person  was  at  that  time  in  the  actual  possession 
thereof;  that  Wright  had  no  notice  at  the  time  of  his  pur- 
chase that  any  person  claimed  any  title  or  interest  in  the 
land,  except  the  heirs  of  Watson,  of  whom  he  purchased ; 
that  said  land,  up  to  the  time  of  Wright's  purchase,  had 
been  taxed  to  Watson,  and  after  his  purchase  Wright  paid 
Vol.  XLVH.— 12 
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up  the  taxes  on  the  land,  and  after  Muir  purchased  he  paid 
to  Wright  the  amount  of  taxes  that  Wright  had  paid  on  the 
land.  The  deed  of  Juergpns  and  Juergens  to  Wright  was 
entered  of  record  in  the  proper  office  on  the  25th  day  of 
March,  1869.  The  patent  from  the  canal  trustees  to  Ham- 
mond was  entered  of  record  in  the  same  office  on  the  ist 
day  of  May,  1869.  The  deed  from  Hammond  to  Muir  was 
likewise  recorded  on  the  1st  day  of  May,  1869.  The  deed 
from  Muir  to  Gibson  was  recorded  on  the  3  ist  day  of  Decem- 
ber, 1869,  and  the  deed  from  Gibson  to  defendant  was 
recorded  May  9th,  1871. 

**  The  court,  upon  the  foregoing  facts,  arrives  at  the  follow- 
ing conclusions  of  law : 

''  I.  That  said  Watson,  at  the  time  of  his  death,  had  no 
interest  in  the  land  in  controversy,  and  that  no  interest  or 
title  therein  descended  to  his  heirs. 

*'  2.  That  the  deed  from  Watson's  heirs  to  the  plaintiff  in 
this  suit  conveyed  to  him  no  title  to  the  land  in  contro- 
versy. 

"  3.  That  Hammond,  by  failing  to  have  his  deed  or  patent 
recorded  within  ninety  days  from  its  date,  or  before  the  con- 
veyance by  the  heirs  of  Watson  to  plaintiff,  is  not  estopped 
from  setting  up  his  title  against  the  title  of  plaintifT;  and 
those  claiming  under  Hammond  have  the  same  right  that 
Hammond  would  himself  have.  The  court  therefore  finds 
for  the  defendant"    Signed  by  the  judge. 

An  exception  was  taken  to  the  conclusions  of  law,  and 
error  is  assigned  thereon. 

Watson,  according  to  the  facts  found,  held  a  certificate 
of  purchase  of  the  land  from  the  canal  trustees.  He  assigned 
the  certificate  to  Hammond.  We  can  see  no  objection  to 
the  first  conclusion  of  law,  that  Watson,  at  the  time  of  his 
death,  had  no  interest  in  the  land  in  controversy,  and  that 
no  interest  or  title  therein  descended  to  his  heirs.  Assum- 
ing, which  is  not  denied,  that  by  law  he  might  legally  assign 
the  certificate,  it  must  fbllow,  when  he  had  assigned  it,  that 
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be  had  no  interest  in  the  land,  and  none  descended  from  him 
to  his  heirs. 

The  second  conclusion,  that  the  deed  from  Watson's 
heirs  to  the  plaintiff  in  this  suit  conveyed  to  him  no  title  to 
the  land  in  controversy,  must  also  be  correct.  If  Watson 
had  no  interest  in  the  land  at  his  death,  and  none  descended 
to  his  heirs,  it  must  be  true  that  their  deed  conveyed  no  title 
to  the  plaintif!^  it  being  conceded  that  they  got  no  title  from 
any  other  source. 

The  discussion  arises  upon  the  third  conclusion  of  the 
court.  It  is  contended  by  counsel  for  the  appellant,  that  as 
Watson,  by  his  purchase  of  the  land  and  payment  therefor, 
became  the  equitable,  if  not  the  legal,  owner  of  the  land, 
which  facts  appeared  on  the  records  of  the  canal  land-office, 
the  plaintiff  had  a  right  to  presume  that  Watson  died 
such  owner,  that  such  interest  descended  to  his  heirs,  and 
that  they  had  a  right  to  sell  and  convey  the  same  ;  that  as 
the  deed  from  them  to  the  plaintiff  was  recorded  before  the 
deed  from  the  canal  trustees  to  Hammond,  and  the  deeds 
which  succeeded  it,  in  the  defendant's  chain  of  title,  the 
plaintiff  is  entitled  to  hold  the  land  as  a  purchaser  in  good 
faith  and  for  a  valuable  consideration,  according  to  section 
16,  p.  260,  I  G.  &  H.  On  the  other  hand,  it  is  contended 
by  counsel  for  appellee,  that  the  title  of  plaintiff  could,  at 
most,  be  only  an  equitable  one,  as  the  legal  title  was  never 
in  Watson ;  that  the  law  relating  to  the  recording  of  deeds 
has  no  reference  to  equities,  and  consequently,  as  the 
appellee  has  the  legal  title,  that  he  is  not  affected  by  the 
failure  to  record  the  deeds  under  which  he  holds.  We  are 
of  the  opinion  that  the  latter  is  the  correct  view  of  the  ques- 
tion. 

We  do  not  regard  the  question  as  one  depending  upon 
the  law  of  estoppel.  It  is  simply  this :  that  the  plaintiff, 
having  purchased  what  could,  under  no  circumstances,  have 
been  more  than  an  equitable  title  to  the  property,  cannot 
daim  the  property  as  against  the  holder  of  the  legal  title, 
because  he  and  those  under  whom  he  claims  failed  to  record 
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fheir  deeds  within  the  time  limited  by  statute.  Had  the  cer* 
tificate  of  purchase  vested  in  Watson  the  legal  title,  or  had 
the  legal  title  been  conveyed  to  him  by  the  trustees,  we 
might,  the  other  facts  being  the  same,  have  come  to  a  differ- 
ent conclusion.  Now,  however,  all  that  Wright  can  claim 
is,  that  from  an  examination  of  the  books  of  the  canal  land- 
office,  he  learned  that  Watson  had  received  a  certificate,  paid 
the  purchase-money,  and  thus  became  the  owner  of  an  equi- 
table title  to,  or  interest  in,  the  real  estate.  The  fact  that 
Wright  obtained  a  deed  from  the  heirs  of  Watson  did  not 
give  him  a  legal  title.  They  had  no  legal  title  to  convey  to 
him,  and  could  have  had  none  had  everything  been  true 
which  was  shown  by  the  books  of  the  state  land-office,  and 
had  Watson  held  the  certificate  at  the  time  of  his  death. 

The  third  conclusion  of  law  by  the  court  was  substan* 
tially  correct. 

The  judgment  is  affirmed,  with  costs. 


HosEA  V.  The  State. 

Affidavit. — yurat, — ^To  an  affidavit  made  before  a  justice  of  the  peace,  the 

justice  appended  his  jurat  in  this  form :  ''Subscribed  and  sworn  to,''  giving 

the  date,  and  officially  signing  his  name. 
J92rA/,  that  this  was  a  sufficient  jurat. 
Same. — Prosecution  by, — Nuisance, — In  a  prosecution  by  affidavit  under  the 

liquor  law  of  1859,  i    G.  &  H.  614,  for  keeping  in  a  disorderly  manner 

a  house  where  intoxicating  liquors  were  sold,  etc.,  the  affidavit  was  insufficient 

when  it  failed  to  specify  the  acts  constituting  the  disorder. 
Same. — Practice. — Such  cause  was  triable  in  the  common  pleas  on  the  affidavit^ 

without  an  information,  where  the  prosecution  originated  before  a  justice  of 

the  peace. 

From  the  Henry  Common  Pleas. 

y.  W.  Wbrl,  %Brawn,  y.  M.Brmm,  and  F.W.  FUzkughp 
S»r  appellant. 
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y.  C,  Denny 'y  Attorney  General,  for  the  State. 

BusKiRK,  J. — This  was  a  prosecution  under  the  thirteenth 
isection  of  the  temperance  law  of  March  Sth,  1859,  i  G.  &  H. 
614-  The  prosecution  originated  before  a  justice  of  the 
peace.  The  appellant  was  adjudged  guilty  by  the  justice, 
and  recognized  to  appear  and  answer  such  charge  in  the 
Henry  Common  Pleas. 

In  the  common  pleas,  the  appellant  moved  to  quash  the 
affidavit,  but  the  motion  was  overruled,  and  an  exception 
taken.  The  cause  was  then  submitted  to  a  jury  for  trial  on 
the  affidavit  filed  before  the  justice  of  the  peace,  and  resulted 
in  a  verdict  against  the  appellant.  A  motion  for  a  new  trial 
^was  overruled,  but  as  the  evidence  is  not  in  the  record,  such 
motion  need  not  be  further  noticed.  The  appellant  then 
moved  in  arrest  for  the  following  reasons : 

1.  Because  the  justice  of  the  peace  possessed  no  jurisdic- 
"tion  of  the  case. 

2.  Because  no  information  was  filed  in  the  common  pleas 
court 

The  motion  was  overruled,  and  the  appellant  excepted* 
The  errors  relied  on  are  the  refusal  of  the  court  to  quash 
the  affidavit,  and  for  overruling  the  motion  in  arrest  of  judg* 
ment.    The  affidavit  was  as  follows : 

"  State  of  Indiana,  Henry  county,  ss. : 

"  Personally  came  before  me,  A.  S.  Burr,  justice  of  the 
•peace  in  said  county,  Mary  J.  Powell,  who,  being  sworn,  says 
on  her  oath  that  Thomas  Hosea,  on  the  loth  day  of  August^ 
1872,  at  said  county  of  Henry,  and  State  of  Indiana,  then 
and  there  unlawfully  kept  a  certain  house,  in  which  intoxi- 
cating liquors  were  sold,  bartered  and  given  away,  and  suf- 
fered  to  be  drank,  and  then  and  there  kept  said  house  in  a 
<iisorderly  manner.  Mary  J.  Powell. 

"  Subscribed  and  sworn  to  this  3d  day  of  September,  1872. 

^'A.  S.  Burr,  J.  P." 

Two  objections  are  urged  to  the  affidavit.  First,  there  is 
<no  jurat  to  the  affidavit    Second,  the  charge  in  said  affida* 
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vit  is  not  in  manner  and  form  as  required  by  law,  and  is 
vague  and  indefinite  in  its  terms. 

_  _  • 

The  jurat  is  sufficient.  Allen  v.  Gillum,  i6  Ind«  234; 
Kleberv.  Block,  17  Ind.  294, 

The  affidavit  is  fatally  defective  for  not  specifying  the  acts 
constituting  the  disorder.  Huberw.  Tlu  State,  25  Ind  175;. 
yoseph  V.  The  State,  \z  Ind.  370;  Mains  v.  TJie  State.  ^ 
Ind.  327. 

The  motion  in  arrest  of  judgment  was  upon  the  ground 
that  the  common  pleas  court  possessed  no  jurisdiction,  for 
the  reason  no  information  was  filed.  The  cause  was  properly 
tried  upon  the  affidavit  filed  before  the  justice.  No  informa- 
tion was  necessary.     Wachstetter  v.  TJie  State,  42  Ind.  166. 

For  the  error  of  the  court  in  overruling  the  motion  to- 
quash  the  affidavit,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  quash  the 
affidavit 
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Pleading. — Lien  for  Attorneys  Fees, — Satisfaction  of  Judgment  by  JudgmefU 
Plaintiff, — A  complaint  against  a  judgment  plaintiff  and  others,  by  attorneys 
who  have  entered  a  notice  of  lien  upon  a  judgment  for  their  fees  for  recov- 
ering the  judgment,  to  set  aside  an  entry  of  satisfaction  of  the  judgment 
made  by  the  judgment  plaintiff,  on  the  ground  of  its  having  been  fraud- 
ulently made,  is  bad  if  it  does  not  all^e  the  amount  of  the  fees  due 
to  the  plaintiSs,  either  by  stating  a  contract  fixing  the  amount,  or  by  averring 
the  value  of  the  services. 

Practice. — Right  to  Dismiss  Action^ — ^A  plaintiff  may  dismiss  a  cause  after 
the  court  has  instructed  the  jury  and  before  the  jury  have  retired  to  consult  of 
their  verdict. 

From  the  Monroe  Grcuit  Court. 

y.  F.  PHman^  y.  H.  Rogers,  and  y.  H.  Louden^  for  appel* 
lants. 
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y.  W.  Buskirk  and  L.  L.  Norton^  for  appellees. 

Downey,  J. — Dunning,  Louden,  and  McCoy  sued  Reuben 
Galloway,  Samuel  Galloway,  Columbus  Buchanan,  and 
Andrew  J.  Edwards,  alleging  in  their  complaint  the  follow- 
ing facts :  That  they  are  and  were  on  the  8th  day  of  Novem- 
ber, 1869,  attorneys  at  law,  practising  their  profession  in  said 
court ;  that,  as  such  attorneys,  at  the  November  term  of  said 
court,  in  said  year,  they  recovered  a  judgment  for  said 
Andrew  J.  Edwards  against  said  Reuben  Galloway,  Samuel 
Galloway,  and  Columbus  Buchanan,  for  the  sum  of  four 
hundred  and  two  dollars  and  thirteen  cents;  that  they 
entered  thereon,  at  its  date,  a  notice  of  lien  for  eighty  dol- 
lars for  their  fees  for  recovering  the  same ;  that  afterward 
they  commenced  a  suit  in  the  name  of  said  Edwards,  in  the 
same  court,  to  set  aside  a  conveyance  executed  by  said  Sam- 
uel Galloway  to  one  of  his  children,  as  fraudulent,  and  to 
subject  the  same  to  execution ;  that,  during  the  pendency 
of  the  last  named  action,  Edwards,  the  Galloways,  and 
Buchanan,  secretly  and  without  the  knowledge  of  the  plain- 
tifis,  compromised  the  suit,  and  Edwards  fraudulently  and 
coUusively  released  the  said  judgment,  and  entered  satisfac- 
tion of  the  same  in  full  on  the  judgment  docket,  as  follows : 

"  I  hereby  acknowledge  full  and  complete  satisfaction  of 
this  judgment,  September  17th,  1870.        A,  J.  Edwards." 

Prayer,  that  the  entry  of  satisfaction  may  be  set  aside, 
that  they  may  have  execution  on  the  judgment,  and  for  other 
proper  relief. 

A  demurrer  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  was 
filed  by  the  defendants  and  overruled  by  the  court. 

An  answer,  consisting  of  a  general  denial  and  a  special 
paragraph,  was  filed.  The  plaintiffs  demurred  to  the  second 
paragraph  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  an  answer,  and  the  demurrer  was  overruled  by 
the  court.  Reply  in  denial  of  the  second  paragraph  of  the 
answer. 

Upon  the  trial,  which  was  by  a  jury,  there  was  a  verdict 


• 


1 84  SUPREME  COURT  OF  INDIANA. 

Dunning  et  ah  v.  Galloway  et  al, 

for  the  defendants.     A  motion  for  a  new  trial  was  made  by 
the  plaintiffs,  and  overruled  by  the  courts     There  was  final 
judgment  for  the  defendants. 
The  appellants  assign  as  errors : 

1 .  The  overruling  of  the  demurrer  to  the  second  paragraph 
of  the  answer. 

2.  Overruling  the  motion  for  a  new  trial. 

3.  Refusing  to  allow  the  plaintiffs  to  dismiss  their  action 
in  the  circuit  court. 

The  appellees  assign  as  a  cross  error  the  overruling  of  the 
demurrer  to  the  complaint. 

We  do  not  deem  it  necessary  to  consider  all  the  errors 
alleged  by  the  appellants.  The  third  error  is  based  on  this 
state  of  facts :  After  the  court  had  instructed  the  jury,  and 
requested  the  clerk  to  swear  a  bailiff  to  take  charge  of  them, 
but  before  the  bailiff  had  been  sworn,  and  before  the  jury 
had  retired,  the  plaintiffs  moved  the  court  for  leave  to  dis- 
miss their  action,  which  the  court  refused,  because  it  was  too 
late.     We  think  this  was  an  error.     2  G.  &  H.  216,  sec.  363. 

But,  in  our  opinion,  the  cross  error  must  be  sustained  on 
account  of  a  defect  in  the  complaint.  The  complaint  fails  to 
allege  the  amount  of  the  fee  due  to  the  plaintiffs,  either  by 
stating  a  contract  as  to  the  amount,  or  by  averring  the  value 
of  the  services.  We  can  not  hold  that  the  amount  mentioned 
in  the  notice  of  lien  can  be  regarded  as  the  true  amount,  in 
the  absence  of  any  averment  on  the  subject. 

The  judgment  is  reversed,  with  costs  against  the  appd- 
lants,  and  the  cause  remanded,  with  instructions  to  sustain 
the  demurrer  to  the  complaint 
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Nicholson  v.  Stephens  et  al. 

1 47  i» 

Injunction. — Judgment  of  Justice  of  the  Peace, — Jurisdictim.— Fictitious       '^^   *^ 
Plaintiff, — A  complaint  to  enjoin  the  collection  of  a  judgment  rendered  by  a       \^   159 
justice  of  the  peace,  alleging  that  there  was  no  service  of  process,  setting 
out  the  entry  of  judgment,  the  entry  not  showing  any  service  of  process,  and 
alleging  facts  showing  that  there  was  no  real  party  plaintiff,  is  good. 

.Judgment. — Erroneous  but  not  Void, — Parties, — Instrument  Sued  on, — The 
facts  that  an  action  is  brought  in  the  name  of  the  treasurer  of  a  corporation, 
instead  of  the  corporation,  and  that  the  written  instrumenton  which  the  action 
is  founded  is  notiiled  with  the  complaint,  will  render  a  judgment  for  the  plain-  1 

tiff  erroneous,  but  not  void. 

From  the  Hamilton  Circuit  Court. 

y,  W,  Evans  and  R.  R,  Stephenson^  for  appellant. 

BusKiRK,  J. — This  was  an  action  by  the  appellant  against 
the  appellees  to  perpetually  enjoin  the  collection  of  a  judg- 
ment rendered  by  Rondebush,  a  justice  of  the  peace,  upon 
which  an  execution  had  been  issued  and  placed  in  the  hands 
of  Costor,  a  constable. 

A  demurrer  was  sustained  to  the  complaint,  and  this  ruling 
is  assigned  for  error,  and  presents  the  only  question  in  the 
case. 

The  complaint  alleges,  in  substance,  that  on  the  loth  day 
of  September,  1873,  an  organization  calh'ng  itself  Nobles- 
ville  and  Fishersburgh  Gravel  Road  Company  No.  2,  by 
George  Stephens,  treasurer,  filed  a  complaint  before  the  said 
Rondebush,  as  justice  of  the  peace,  in  the  words  and  figures 
following : 

"  Albert  Nicholson  Dr.  to  Noblesville  and  Fishersburgh  G, 
R.  Co.  No.  2,  ^50,  on  subscription  of  stock  of  said  road." 

That  the  said  justice  rendered  a  judgment  against  appel- 
lant for  fifty  dollars ;  that  an  execution  had  been  issued 
thereon  and  placed  in  the  hands  of  Costor,  constable,  who 
had  levied  the  same  upon  the  property  of  appellant,  and  that 
the  same  would  be  sold  unless  restrained ;  that  no  such  cor- 
poration ever  had  an  existence  in  Hamilton  county,  or  else- 
vrhere ;  that  if  such  a  corporation  was  in  existence,  the  judg- 
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ment  was  void,  because  the  action  was  not  brought  in  the 
corporate  name,  but  in  the  name  of  George  Stephens,  treas- 
urer; that  the  written  instrument  upon  which  the  action  waa 
founded  was  not  filed  with  or  made  a  part  of  the  cause  of 
action ;  that  the  appellant  was  not  served  with  notice  of  the 
pendency  of  said  action  as  appears  from  the  record  of  said 
judgment. 

These  allegations  were  admitted  to  be  true  by  the  demur- 
rer. Did  they  render  the  judgment  void?  If  no  such  an 
organization  ever  existed,  it  had  no  right  to  maintain  an 
action.  To  entitle  a  court  to  take  cognizance  of  an  action^ 
there  must  be  a  real  and  substantial  controversy  between 
adverse  parties  to  the  action.  A  fictitious  person  or  corpo- 
ration has  no  standing  in  court  Smith  v.  TJie  function  Rail- 
way Co.,  29lnd,  546;  Lordv.  Veazie^  8  How.  251. 

The  fact  that  the  action  was  brought  in  the  name  of  the 
treasurer  instead  of  the  corporation^  and  that  the  instrument 
upon  which  the  action  was  based  was  not  filed  with  and  made 
a  part  of  the  cause  of  action,  would  render  the  judgment 
erroneous,  but  not  void. 

A  personal  judgment  that  is  rendered  without  notice  ot 
the  pendency  of  the  action  is  a  nullity,  binding  no  one. 
Homer  y.  Doe,  ex  dent.  State  Bank,  1  Ind.  130;  Ashley  v^ 
Laird,  14  Ind.  222 ;  Hawkinsy.  Hawkins^  Admfr,  28  Ind.  66-; 
Rice  V.  Loomis,  28  Ind.  399 ;  The  State,  ex  rel.  Combs,  v.  Hud- 
son, 37  Ind.  198;  Packardv.Mendenhall,^2  Ind.  598 ;  Beard 
V.  Beard,  21  Ind.  321. 

The  judgment  was  rendered  by  default.  The  entry  upon 
the  docket  of  the  justice  is  as  follows : 

**  Whereupon  a  summons  issued  for  the  defendant  on  the 
loth  of  September,  1870,  in  the  forenoon,  and  was  putintothe 
hands  of  W.  H.  Costor,  constable.  Now,  on  the  14th  of 
September,  A.  D.  1870,  at  9  o'clock  in  the  forenoon,  the 
summons  being  returned  on  the  loth  of  September,  1870, 
by  W.  H.  Costor,  constable,  the  plaintiff  appears  and  makes 
proof  of  his  claim ;  the  defendant  came  not,  though  three 
times  called,  but  makes  default.    It  is  therefore  considered 
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that  the  plaintiff  recover  of  the  defendant  the  siim  of  fifty 
dollars,  together  with  costs,  two  dollars  and  sixty  cents,  and 
interest  from  the  14th  of  September,  1870." 

The  above  entry  does  not  show  any  service  of  the  sum- 
mons. The  justice  was  not  required  to  copy  the  summons 
and  return  upon  his  docket.  Taylor  v.  McClure,  28  Ind.  39- 
But  the  entry  of  the  justice  should  §how  a  service  of  the 
summons,  as  presumptions  in  favor  of  the  jurisdiction  of  the 
justice  are  not  indulged  as  in  case  of  a  court  of  general 
jurisdiction.  The  complaint  alleges  there  was  no  service  of 
process.  The  entry  of  the  justice  does  not  show  any  ser- 
vice. The  summons  and  return  are  not  made  a  part  of  the 
transcript  filed  in  this  court.  Upon  these  facts  the  plaintiff 
was  entitled  to  an  injunction,  unless  it  was  shown  upon  the 
trial  that  the  summons  was  in  fact  served.  Upon  the  allega- 
tions of  the  complaint  the  judgment  was  void,  there  being  no 
notice  and  no  real  party  plaintiff.  The  court  erred  in  sus< 
taining  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is' 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings. 


Hill  v.  Newman. 

Kew  Trial. — Motion^^^Record, — A  motion  for  a  new  trial  constitutes  a  part  of 
the  record  without  being  made  such  by  a  bill  of  exceptions,  and  when  it  is 
copied  into  the  transcript  it  is  not  necessary  to  copy  it  again  in  the  bill  of 
exceptions. 

Admissions. — Evidence, — Tnstructum  to  Jury, — An  instruction  to  a  jury 
embodying  the  observations  in  section  200,  Greenleaf 's  Evidence,  on  the  uncer- 
tain character  of  verbal  admissions,  declaring  that  *'  aU  verbal  admissions 
ought  to  be  received  with  great  caution,"  etc.,  was  erroneous,  which  omitted 
the  following  portion  of  said  section :  *<  But  where  the  admission  is  deliber- 
ately made  and  precisely  identified,  the  evidence  it  affords  is  often  of  the 
most  satisfactory  nature.'' 
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Instructions  to  Jury. — ^A  judgment  will  be  reveised  where  instrucdons  given 
are  inapplicable  to  the  case  proved,  and  are  calculated  to  mislead  the 
jury. 

New  Triau — RemUtUur,'^AXitr  a  motion  for  a  new  trial  has  been  granted  oft 
the  ground  of  excessive  damages,  it  is  too  late  to  avoid  the  objection  by  remit> 
ting  the  excess.    The  proper  practice  in  such  cases  discussed. 

Same. — Excessive  Damages, — ^That  the  damages  found  by  the  juiy  are  ezces* 
sive,  is  a  good  cause  for  a  new  trial  in  actions  founded  on  contract,  as  well  as 
in  tort. 

From  the  Dearborn  Circuit  Court. 

y,  K,  Thompson  and  y.  D,  Haynes^  for  appellant 
y.  Schwartz^  for  appellee. 

BusKiRK,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  a  sum  which  was  alleged  to  have 
been  found  due  upon  an  accounting  and  final  settlement 

The  complaint  was  in  two  paragraphs.  In  the  first,  it  is 
alleged,  that  there  was  a  settlement  between  the  parties  on 
the  29th  day  of  March,  1869,  when  it  was  found  that  the 
appellant  was  indebted  to  the  appellee  in  the  sum  of  eight 
hundred  and  thirty-nine  dollars  and  thirty-three  cents,  which 
remains  wholly  unpaid. 

The  second  paragraph  alleges,  that  on  the  29th  day  of 
March,  1869.  an  accounting  was  had  and  a  settlement  was 
made  between  the  parties  in  reference  to  certain  partnership 
matters  in  the  buying  and  selling  of  cattle,  in  which  one 
William  F.  Bailey  was  interested,  and  which  resulted  in  a 
dissolution  of  the  parthership ;  and  iipon  said  accounting  it 
was  found  there  was  due  and  owing  from  the  appellant  to  the 
appellee  the  sum  of  eight  hundred  and  thirty-nine  dollars 
and  thirty-three  cents,  which  remained  due  and  wholly  unpaid. 

The  appellant  answered  in  four  paragraphs,  but  the  second 
was  abandoned  in  the  court  below. 

The  first  was  the  general  denial. 

The  third  was  a  set-off  for  one  thousand  dollars  loaned 
the  appellee  by  the  appellant,  for  four  hundred  and  fifty-nine 
dollars  found  to  be  due  the  appellant  upon  settlement,  and 
for  four  hundred  and  forty-seven  dollars  erroneously  allowed 
as  interest  upon  a  settlement 
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The  fourth  was  in  the  nature  of  a  counter-claim,  and 
alleged  that  appellant,  appellee,  and  oneWm.  F.Bailey  were 
partners  in  .buying,  feeding,  and  selling  cattle ;  that  during 
such  partnership  the  appellant  loaned  to  the  appellee,  of  his 
own  private  funds,  the  sum  of  one  thousand  dollars,  which 
was  used  by  the  appellee  in  the  purchase  of  cattle ;  that  in 
the  said  accounting  and  setdement  set  up  in  the  complaint, 
the  appellee  received  a  credit  for  the  cattle  purchased  with 
the  said  thousand  dollars,  as  though  it  had  been  partnership 
funds,  but  that  in  making  said  settlement,  by  mistake  and 
inadvertence,  the  said  sum  was  not  taken  into  consideration, 
and  the  appellant  received  no  credit  therefor ;  and  that  the 
same,  with  interest  thereon  from  the  4th  day  of  December^ 
1868,  was  due  and  unpaid,  for  which  he  asked  a  judgment. 

There  was  a  reply  in  three  paragraphs : 

1.  The  general  denial. 

2.  That  there  had  been  a  full  and  complete  settlement  of 
all  the  matters  set  up  in  the  answer. 

3.  A  set-off  to  the  set-off. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  finding 
for  the  appellee.  A  motion^for  a  new  trial  was  made,  and 
overruled. 

The  only  valid  assignment  of  error  is  based  upon  the 
action  of  the  court  in  overruling  the  motion  for  a  new  trial, 
the  others  being  the  reasons  for  a  new  trial. 

Counsel  for  appellee  insists  that  the  motion  for  a  new  trial 
is  not  properly  in  the  record.  We  think  otherwise.  The 
motion  is  copied  into  the  transcript  in  the  order  in  which  it 
occurs  in  the  record.  It  is  not  copied  into  the  bill  of  excep- 
tions, but  a  reference  is  made  to  the  page  of  the  transcript 
where  it  will  be  found.  A  motion  for  a  new  trial  constitutes 
a  part  of  the  record,  without  being  made  such  by  a  bill  of 
exceptions;  and  when  it  is  copied  into  the  transcript  it  is 
not  necessary  to  copy  it  again  in  the  bill  of  exceptions. 
Kesler  v.  Myers,  41  Ind.  543,  and  authorities  cited. 

The  first  reason  insisted  upon  here  for  a  new  trial  is  the 
giving  of  improper  and  erroneous  instructions  at  the  request 
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of  the  appellee.  The  court,  at  the  request  of  counsel  for 
appellee,  gave  to  the  jury  six  instructions,  to  the  giving  of 
each  of  which  the  appellant  excepted. 

A  summary  of  the  material  facts  in  the  case  will  aid  in 
determining  whether  the  court  erred  in  giving  or  refusing 
to  give  the  instructions  complained  of. 

The  appellant,  appellee,  and  William  F.  Bailey  were  part- 
ners in  buying,  feeding,  and  selling  cattle.  On  the  29th  day 
of  March,  1869,  Bailey  purchased  of  the  appellee  his  interest 
in  the  firm,  and  agreed  to  pay  him  therefor  the  sum  of  four- 
teen hundred  and  seventy-nine  dollars  and  thirty-three  cents, 
and  to  assume  the  liabilities  of  the  firm.  It  was  agreed  that 
Bailey  was  to  pay  to  the  appellant  whatever  sum  should  be 
found  due  him  from  the  appellee,  upon  a  settlement  of  their 
afiairs.  The  balance  he  was  to  pay  at  such  time  as  the 
appellee  might  require,  but  he  desired  the  appellee  to  wait 
until  June,  when  it  was  supposed  the  stock  on  hands  would 
be  sold.  On  the  same  day,  the  appellant  and  appellee  had 
an  accounting,  when,  as  both  swear,  they  agreed  that  appel- 
lee was  indebted  to  appellant  in  the  sum  of  six  hundred  and 
forty  dollars,  growing  out  of  their  partnership  business  for 
1867,  which  was  to  be  deducted  from  the  said  sum  of  four- 
teen hundred  and  seventy-nine  dollars  and  thirty-three  cents. 
This  left  eight  hundred  and  thirty-nine  dollars  and  thirty- 
three  cents.  Bailey,  in  a  few  days  afterward,  paid  appellee 
three  hundred  dollars,  which  left  five  hundred  and  thirty-nine 
dollars  and  thjrty-three  cents.  The  appellee  swore  upon 
the  trial  that  he  and  appellant  made  a  full  and  final  settle- 
ment; but  the  appellant  swore  that  they  only  settled  their 
business  of  1867.  There  does  not  seem  to  have  been  any- 
thing else  for  them  to  settle,  for  all  three  of  the  partners 
were  present  when  Bailey  purchased  of  appellee,  and  they 
all  agreed  that  the  interest  of  appellee  in  the  firm  was  worth 
fourteen  hundred  and  seventy-nine  dollars  and  thirty-three 
cents.  Bailey  alone  made  the  purchase,  and  he  alone  agreed 
to  pay  appellee.  On  the  same  day  that  Bailey  bought  out  appel- 
lee, he  agreed  to  let  appellant  share  with  him  in  the  pur-* 
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<Jiase,  and  appellant  was  to  pay  Bailey  one-balf  the  purchase- 
tnoney. 

There  are  some  circumstances  which  indicate  a  secret 
understanding  between  appellant  and  Bailey,  before  the  pur- 
chase of  the  ipterest  of  appellee.  In  June,  1869,  the  parties 
to  this  action  and  Bailey  met  at  Aurora,  Indiana,  and  over- 
hauled their  former  setdement ;  but  the  figures  made  at  Cin- 
cinnati, in  their  settlement  on  the  29th  of  March,  1869,  were 
not  changed,  but  it  was  then  agreed  that  such  settlement  was 
correct,  upon  the  basis  upon  which  it  had  been  made.  At 
that  time  the  appellant  claimed  that  he  had  advanced  to  the 
appellee,  on  the  4th  day  of  December,  1868,  the  sum  of  one 
thousand  dollars,  of  his  private  funds,  and  that  such  sum 
had  not  been  taken  into  consideration  in  the  settlement  of 
their  partnership  affairs,  or  of  the  private  affairs  of  the  appel- 
lant and  appellee.  The  parties  did  not  agree  as  to  the  item 
^f  one  thousand  dollars.  Bailey  desired  to  pay  the  balance 
^ue  the  appellee  upon  his  purchase  of  his  interest  in  the 
firm.  The  appellant  objected  to  its  being  paid  to  the  appel- 
lee. It  was  then  agreed  that  he  should  pay  it  to  the  appel- 
lant, who  should  hold  it  subject  to  a  future  settlement 
between  appellant  and  appellee,  in  reference  to  the  said  sum 
of  one  thousand  dollars.  The  parties  were  unable  to  agree 
in  reference  thereto,  and  this  action  was  brought  to  deter- 
mine the  rights  of  the  parties. 

There  have  been  two  trials  of  this  cause.  The  first  was 
had  at  the  March  term,  1870,  and  resulted  in  a  verdict  in 
£ivor  of  the  appellee  for  the  sum  of  five  hundred  and  forty 
dollars ;  but  the  court,  upon  the  application  of  the  appellant^ 
granted  a  new  trial. 

The  case  was  again  tried  at  the  March  term,  1871,  and 
j-esulted  in  a  verdict  and  judgment  in  favor  of  the  appellee, 
in  the  sum  of  five  hundred  and  ninety-five  dollars  and  ninety- 
five  cents. 

In  both  trials  there  was,  in  reality,  but  one  disputed  and 
controverted  question  of  fact,  and  that  was,  whether  the 
^pellant  had  advanced  to  the  appellee  the  said  sum  of  one 
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thousand  dollars.  Other  matters  were  testified  about,  but 
there  was  no  real  disagreement  upon  any  other  material 
point.  While  the  appelleUit  denied  that  he  and  the  appellee 
had  made  a  full  and  final  settlement,  he  did  not  controvert 
the  correctness  of  the  result,  as  stated  by  appellee,  on  the 
theory  that  he  had  not  advanced  to  him  the  said  sum  of  one 
thousand  dollars. 

Bailey  testifies,  that  when  they  met  in  Aurora,  in  June, 
1869,  they  again  went  over  their  partnership  affairs,  but  did 
not  change  the  figures  made  at  Cincinnati  in  the  March  pre- 
vious. The  only  thing  that  prevented  a  final  adjustment  at 
Aurora  was  the  controversy  about  the  thousand  dollars. 

Counsel  for  appellant,  in  their  brief,  abandon  their  objec- 
tion to  the  first  instruction  given  by  the  court. 

We  will  consider  the  second  and  third  together,  as  they 
relate  to  the  same  subject.  The  one  was  intended  to  apply 
to  the  first,  and  the  other  to  the  second  paragraph  of  the 
complaint.    They  are  as  follows  : 

"  No.  2.  And  if  the  jur}'  believe  fi'om  the  evidence,  that  Mr. 
Bailey  and  the  defendant  were  in  partnership  in  the  purchase 
of  the  interest  of  the  plaintiff,  although  the  act  or  words  in 
reference  to  it  may  have  been  done  or  spoken  by  Mr.  Bailey 
alone,  if  it  was  done  on  behalf  of,  or  for  the  interest  of  both 
the  defendant  and  Mr.  Bailey,  the  defendant  would  be  liable 
to  the  plaintiff  in  this  action,  although  Mr.  Bailey  is  not  a 
party  to  this  suit,  if  the  jury  further  find  that  a  settlement 
of  accounts  was  made  between  them  substantially  as  by  the 
plaintiff  in  his  complaint  alleged. 

"  No.  3.  And  if  the  jury  believe  from  the  evidence,  that  the 
purchase  of  the  plaintiff's  interest  in  the  partnership  business 
was  made  by  Mr.  Bailey  alone,  and  on  his  own  sole  account, 
and  the  defendant  was  to  be  credited  with  the  price,  and  in 
consideration  thereof  the  defendant  agreed  with  the  plaintiff 
to  assume  and  pay  such  price,  or  the  balance  due  after 
deduction  therefrom  what  was  owing  and  due  from  the  plain- 
tiff to  the  defendant,  the  defendant  would  be  liable  to  the 
plaintiff  in  this  action  for  the  amount  of  such  balance,  if  the 
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jury  further  find  that  a  settlement  was  made,  and  a  balance 
agreed  upon  between  them,  substantially  as  alleged  by  the 
plaintiff  in  his  complaint." 

It  is  very  obvious,  that  the  foregoing  instructions  were  not 
applicable  to  the  facts  of  the  case,  as  shown  upon  the  trial. 
In  the  first  paragraph  of  the  complaint,  a  recovery  was 
sought  upon  a  balance  found  due  the  appellee,  upon  a  settle- 
ment of  the  private  dealings  between  appellant  and  appel- 
lee. The  evidence  shows,  that  when  the  settlement  was 
made  the  appellee  was  indebted  to  the  appellant  in  the  sum 
of  six  hundred  and  forty  dollars,  instead  of  the  appellant  being 
indebted  to  the  appellee  in  the  sum  of  eight  hundred  and 
thirty-nine  dollars  and  thirty-three  cents,  as  averred  in  the 
first  paragraph  of  the  complaint.  So  there  can  be  no  recovery 
on  the  first  paragraph  of  the  complaint,  upon  the  facts 
proved. 

In  the  second  paragraph  of  the  complaint,  a  judgment  was 
demanded  upon  the  ground  that  the  appellant  and  appellee 
had  had  an  accounting  and  settlement  in  reference  to  certain 
partnership  matters,  in  which  one  William  F.  Bailey  was 
interested,  and  that  upon  such  settlement  it  was  found  that 
the  appellant  was  indebted  to  the  appellee  in  the  sum  of 
eight  hundred  and  thirty-nine  dollars  and  thirty-three  cents, 
which  sum  the  said  defendant  then  promised  and  agreed  to 
pay. 

The  case  made  by  the  evidence  is,  that  Bailey  purchased 
the  interest  of  the  appellee,  and  that  to  ascertain  the  value 
of  such  interest  the  three  partners  had  an  accounting,  when 
the  amount  was  agreed  upon,  which  sum  Bailey  agreed  to 
pay  to  the  appellee  in  the  manner  before  stated.  The  fact 
that  the  appellant,  subsequent  to  the  sale  to  Bailey,  became 
a  partner  with  Bailey  in  the  interest  so  purchased,  created 
no  liability  against  appellant  in  favor  of  the  appellee.  There 
was  no  promise  on  the  part  of  the  appellant,  separately  or 
jointly  with  Bailey,  to  pay  said  sum  to  the  appellee.  When 
the  parties  met  at  Aurora,  in  June,  1869,  Bailey  alone  was 
Vol.  XLVIL— 13 
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liable  to  the  appellee.  Then,  for  the  first  time,  the  appellant 
claimed  that  a  mistake  had  been  made  in  the  settlement 
between  the  three  partners,  in  reference  to  the  said  sum  of 
one  thousand  dollars.  It  is  shown  by  the  evidence  of  the 
appellant,  the  appellee,  Bailey,  and  Dr.  Bond,  that  Bailey 
paid  the  balance  due  the  appellee  to  the  appellant,  upon  the 
understanding  that  appellant  and  appellee  were  to  make  a 
settlement  in  reference  to  the  said  sum  of  one  thousand  dol- 
lars. By  this  arrangement  Bailey  was  discharged  from  his 
liability  to  the  appellee,  and  by  such  arrangement  the  appel- 
lant held  the  money  so  received  from  Bailey  in  trust  for  the 
appellee.  The  right  to  such  money  depended  solely  upon 
the  questions  of  whether  the  appellant  had  advanced  to  the 
appellee  the  said  sum  of  one  thousand  dollars,  and  whether 
such  money  had  been  taken  into  consideration  in  the  account- 
ing between  the  three  partners,  in  their  attempt  to  ascertain 
the  value  of  the  interest  of  the  appellee  in  the  said  firm.  In 
this  view  of  the  case,  it  is  plain  and  obvious,  that  the  above 
instructions  were  inapplicable  to  the  case,  and  were  calcu- 
lated to  mislead  the  jury. 

The  fourth  instruction  related  to  tjie  presumption  which 
resulted  from  a  settlement,  and  what  was  meant  by  a  pre- 
ponderance of  the  evidence;  and  the  fifth  stated  the  rules  by 
which  the  jury  should  be  governed  in  determining  the  weight 
which  should  be  given  to  the  testimony  of  the  several  wit- 
nesses, and  they  were,  in  our  opinion,  substantially  correct. 
We  do  not  think  that  any  useful  purpose  would  be  accom- 
plished by  reproducing  them  in  this  opinion. 

The  sixth  instruction  was  as  follows :  "There  being  evi- 
dence in  relation  to  verbal  admissions  made  by  the  parties 
at  divers  times  and  places,  it  is  to  be  observed,  that  all  ver- 
bal admissions  ought  to  be  received  with  great  caution.  The 
evidence,  consisting  as  it  does  in  the  mere  repetition  of  oral 
statements,  is  subject  to  much  imperfection  and  mistake ;  the 
party  himself,  either  being  misinformed,  or  not  having  clearly 
expressed  his  own  meaning,  or  the  witness  having  misunder- 
stood him.    It  frequently  happens,  also,  that  the  witness  by 
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unintentionally  altering  a  few  of  the  expressions  really  used, 
gives  an  effect  to  a  statement  completely  at  variance  with, 
what  the  party  actually  did  say." 

The  above  instruction,  with  the  exception  of  the  prefatory 
remarks  of  the  court  in  reference  to  the  evidence  in  this 
cause,  was  copied  from  section  2Q0  of  i  Greenleaf 's  Evidence. 
There  is,  however,  an  important  omission,  which  contains  a 
material  modification  of  the  doctrine  as  above  stated.  The 
learned  author  proceeds  to  add :  "  But  where  the  admission 
is  deliberately  made  and  precisely  identified,  the  evidence  it 
affords  is  often  of  the  most  satisfactory  nature ;"  and  in  sup- 
port of  that  proposition  reference  is  made  in  note  i,  on  page 
282,  nth  ed.,  to  Rigg  v.  Curgenven^  2  Wils.  395,  399; 
<jrlassford  Ev.  326;  Commonwealth  v.  Knapp,  9  Pick.  507. 

We  think  the  court  should  also  have  given  the  above 
modification,  or  qualification.  This  was  necessary  to  a  full 
understanding  of  the  law  as  applicable  to  the  facts  of  the 
case. 

The  instruction  was  correct,  when  applied  to  loose  and 
unguarded  admissions,  not  precisely  proved;  but  the  court 
charged  the  jury,  that  **  all  verbal  admissions ''  ought  to  be 
received  with  great  caution.  Having  used  the  words  "  all 
verbal  admissions,"  the  court  should  have  charged  the  jury 
as  to  the  weight  which  should  be  given  to  admissions  deliber- 
ately made  and  accurately  proved.  The  court  should  have 
told  the  jury  what  was  the  effect  of  admissions  deliberately 
made  and  precisely  identified.  If  this  had  been  done,  and 
the  jury  had  found  that  any  admissions  had  been  deliber- 
ately made  and  accurately  proved,  they  would  have  been  in 
a  condition  to  have  given  to  such  admissions  the  weight  and 
importance  they  were  justly  entitled  to.  In  our  opinion,  the 
instruction  as  given  was  calculated  to  mislead  the  jury.  3 
Graham  &  Waterman  New  Trials,  705,  etseq. 

In  the  view  which  we  have  taken  of  this  case,  we  do  not 
deem  it  necessary  to  consider  whether  the  court  erred  in 
refusing  to  give  the  seventh,  eighth,  and  ninth  instructions 
asked  by  the  appellant. 
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For  error  of  the  court  in  giving  the  second,  third,  and 
sixth  instructions,  the  judgment  should  be  reversed,  unless 
we  should  And  that  the  appellee  was  entitled  to  judgment  on 
the  first  trial,  and  this  leads  to  an  examination  of  the  cross 
error  assigned  by  the  appellee. 

The  cross  error  assigned  is  based  upon  the  action  of  the 
court  in  granting  to  the  appellant  a  new  trial,  on  the  first 
trial  of  this  cause,  over  the  offer  of  the  appellee  to  remit  so- 
much  of  the  verdict  as  the  court  regarded  as  excessive. 
The  question  is  presented  by  a  bill  of  exceptions,  which  was 
filed  at  the  time.  The  bill  contains  the  evidence  which  was 
given  upon  the  trial,  the  verdict  of  the  jury,  and  the  motion 
for  a  new  trial,  and  then  proceeds  as  follows : 

"  And  thereupon  the  defendant  moved  the  court  for  a  new 

trial,  and  on  the judicial  day  of  said  term  of  court  filed  his 

reasons  in  writing  therefor,  and  also  the  affidavit  of  himself 
and  of  William  J.  Gray,  in  support  of  such  motion. 

'*  And  afterward,  on  the judicial  day  of  said  tenn 

of  said  court,  the  court  being  sufficiently  advised  of  the  prem- 
ises sustained  the  said  motion  for  a  new  trial,  at  the  costs 
of  the  defendant,  solely  on  the  ground  because  the  damages 
are  excessive  by  the  sum  of  one  hundred  dollars  and  sixty* 
seven  cents,  and  on  no  other  ground ;  whereupon  the  plain* 
tiff  offered  to  remit  of  the  verdict  the  sum  of  one  hundred 
dollars  and  sixty-seven  cents,  but  the  court  refused  to  allow 
this  to  be  done,  and  granted  a  new  trial  to  the  defendant 
herein,  at  his  own  costs ;  to  which  opinion  and  decision  of 
the  court  in  sustaining  said  motion,  and  not  allowing  a  frmifi- 
titur  of  one  hundred  dollars  and  sixty-seven  cents,  the  plain- 
tiff at  the  time  excepted,"  etc. 

Two  points  are  relied  upon  by  counsel  for  appellee : 

I.  That  under  the  motion  for  a  new  trial  the  court  pos- 
sessed no  power  to  grant  a  new  trial  on  the  ground  of  exces- 
sive damages.    The  reasons  were: 

First.  The  verdict  was  contrary  to  law. 

Second.  The  verdict  was  not  sustained  by  sufficient  evi« 
dence. 
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Third.  The  damages  are  excessive. 

Fourth.  Surprise  by  the  testimony  of  the  plaintiff. 

The  point  made  is,  that  the  third  reason  for  a  new  trial, 
being  the  fourth  subdivision  of  section  352  of  the  code,  2  G. 
&  H.  211,  relates  solely  and  exclusively  to  actions  sounding 
in  tort ;  and  that  the  fifth  subdivision  of  said  section  relates 
.to  actions  on  contract,  and  the  injury  and  detention  of  prop- 
erty; and  this  being  an  action  on  contract,  the  reason 
>  assigned  did  not  raise  any  question  as  to  the  amount  of  the 
<  damages. 

2.  That,  as  the  new  trial  was  granted  solely  upon  the 
ground  that  the  damages  were  excessive,  and  as  the  appel- 
lee offered  to  remit  the  excessive  damages,  the  court  was 
bound  to  permit  the  remittitur  to  be  entered,  and  that  the 
court  possessed  no  power  after  such  offer  to  grant  a  new  trial 
for  said  cause. 

Counsel  for  appellant  insist : 

1.  That  it  was  a  matter  of  discretion  with  the  court  to 
grant  or  refuse  the  entering  of  the  remittitur. 

2.  That  the  appellant  was  entitled  to  the  ruling  of  the 
court  upon  all  the  reasons  for  a  new  trial,  to  the  end  that 
he  might  have  excepted  to  the  ruling  of  the  court  upon  the 
other  grounds,  and  that  the  court  cannot  by  signing  a  bill  of 
exceptions  specify  upon  what  ground  he  granted  the  new 
trial,  and  thus  deprive  the  appellant  of  the  benefit  of  an  excep- 
tion as  to  the  other  grounds  for  a  new  trial. 

3.  That  the  offer  to  remit  being  made  aftier  the  court  had 
granted  the  new  trial,  it  came  too  late. 

Having  arrived  at  the  conclusion  that  the  offer  to  remit 
was  made  too  late,  we  express  no  opinion  upon  the  other 
questions  made  and  discussed. 

As  we  have  seen,  several  reasons  were  assigned  for  a  new 
trial,  and  among  them  was  one,  that  the  damages  were 
excessive.  If  counsel  for  appellee  was  satisfied  that  the  dam- 
ages were  excessive,  he  should  have  offered  to  remit  such 
sum  as  he  deemed  excessive  before  the  court  had  announced 
.its  ruling  on  the  motion  for  a  new  trial,  and  this  would  have 
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left  for  the  decision  of  the  court,  whether  there  was  any 
other  valid  cause  for  a  new  trial ;  and  if  the  court  found 
there  was  not,  the  appellant  could  have  taken  an  exception 
to  such  ruling ;  but,  instead,  counsel  waited  until  the  court 
had  granted  the  new  trial,  and  then  offered  to  make  the 
remittitur.  It  is  true,  the  bill  of  exceptions  shows  that  the 
court  granted  the  new  trial  solely  upon  the  ground  that  the 
damages  were  excessive,  but  such  a  practice  might  result  in 
injury  to  the  other  party,  as  he  was  entitled  to  a  ruling  upon 
all  of  the  reasons  assigned,  and  to  an  exception  to  the  rulings 
that  were  adverse  to  him.  ^ 

Where  a  new  trial  is  asked  upon  the  ground  that  the  dam- 
ages are  excessive,  and  the  court  should  be  of  opinion  that 
a  new  trial  should  be  granted  for  that  cause,  it  should  so 
announce  to  the  parties ;  and  should  say  to  the  party  in 
whose  favor  the  finding  or  verdict  was,  that  unless  a  sum,  to 
be  named,  was  remitted,  a  new  trial  would  be  granted,  but 
ifsuchsumwas  remitted  the  motion  would  be  overruled. 
This  would  be  fair  to  both  parties,  and  would  give  to  the 
party  resisting  the  motion  for  a  new  trial  the  option  to  remit 
or  sufler  a  new  trial.  Remittiturs  save  expense  and  delay, 
and  every  reasonable  opportunity  should  be  given  to  parties - 
to  end  litigation  by  means  thereof. 

We  have  made  a  pretty  careful  examination  of  the  text 
books  and  adjudged  cases  bearing  upon  the  subject  of  remit- 
ting excessive  damages,  and  we  cite  them,  although  some 
of  them  do  not  have  a  direct  bearing  upon  the  question 
involved  in  the  present  case.  See  2  Tidd  Pr.  896;  3  Estee 
PL  &  Pr.  760,  et  seq.;  3  Graham  &  Waterman  New  Trials, 
1162  to  1165;  Hilliard  New  Trials,  152,  576;  Young w. 
Englehardy  i  How.  Miss.  19 ;  Hurd  v.  Germany^  7  How. 
Miss.  675  ;  Anderson  •  v.  Tarpley^  6  Smedes  &  M. 
507;  Smith  V.  Paul^  8  Port.  503 ;  Reasoner  v.  Brown^  19  Ark. 
234 ;  Evertson  v.  Sawyer^  2  Wend.  507 ;  Hurry  v.  Watson^  4 
T.  R.  659;  Leeson  v.  Sfnith,  4  Nevile  &  Manning,  304; 
Branch  v.  Bass^  5  Sneed,  366 ;  Diblin  v.  Murphy^  3  Sandf. 
19;  Kingv.  Howard,  i  Cush.  137;  Ridgeway  v.  Marshall,  5. 
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How.  Miss.  286;  Guerry  v.  Kertotiy  2  Rich.  507;  Hotth 
ard  V.  Graver^  28  Me.  97;  Pontius  v.  Commonwealth^  4 
Watts  &  S.  52  ;  Spackman  v.  Byers^  6  Serg.  &  Rawle,  385  ; 
Furry  w.  Stone ^  i  Yeates,  186;  Atwood  v.  Gillespie ^  4  Mo, 
423;  Sanborn  v.  Emerson^  12  N.  H.  57;  Tlieavenought  v. 
Hardeman,  4  Yerg.  565  ;  Hodges  v.  Hodges,  5  Met.  205. 

In  our  opinion,  the  court,  under  the  facts  and  circum- 
stances of  the  present  case,  committed  no  error  in  granting 
the  first  new  trial,  and  in  overruling  the  offer  of  the  appellee 
to  enter  a  remittitur. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
lemanded  for  a  new  trial,  in  accordance  with  this  opinion. 


■•-•— 
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Decsdxnts'  Estates. — Executor  de  Son  Tort* — ^To  a  snit  by  an  administntor, 
chaiging  that  the  defendant  converted  to  his  ownr  use  five  hundred  dollars  of 
money  left  by  the  decedent,  the  defendant  answered  that  he  had  loaned  the 
identical  money  to  the  decedent,  who  had  it  on  hand  at  the  time  of  his  death; 
that  his  widow  at  the  time  of  his  death  took  possession  of  the  money,  and  repre« 
scnted  to  the  defen4ant  that  she  would  take  out  letters  of  administration,  and 
requested  him  to  take  back  said  money  and  deliver  to  her  the  note  the  deceased 
had  given  him  therefor,  which  he  did.  The  answer  did  not  state  whether  or 
not  the  estate  was  solvent  or  insolvent,  nor  was  it  pleaded  as  a  set-off. 

Held,  that  the  answer  was  insufficient 

From  the  Greene  Circuit  Court 

E.  £.  Rose  and  y.  D.  Alexander,  for  appellant. 
y.  K.  Isenhower  and  H.  Bums,  for  appellee. 

Downey,  J. — ^The  appellee,  as  administrator  of  the  estate 
of  John  G.  Jamison,  deceased,  sued  the  appellant,  alleging  in 
his  complaint  that  in  January,  1873,  he  was  duly  appointed 
administrator  de  bonis  non  of  the  estate  of  said  deceased. 
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by  the  common  pleas  court  of  the  county  of  Greene,  and 
filed  his  bond  and  duly  qualified  as  such,  etc. ;  that  on  the 
17th  day  of  October,  187 1,  the  deceased  died  the  owner  and 
in  possession  of  five  hundred  dollars  in  money ;  that  about 
the  1st  day  of  December,  1871,  the  defendant,  Walter  A. 
Robinson,  unlawfully  and  without  right  intermeddled  with 
and  took  possession  of  said  five  hundred  dollars,  and  con- 
verted the  same  to  his  own  use  and  benefit 

To  this  complaint  the  defendant  answered,  that  in  1871  he 
loaned  to  the  said  deceased  the  five  hundred  dollars  men- 
tioned in  the  plaintiff's  complaint,  and  the  deceased  executed 
to  him  his  note  therefor ;  that  at  the  time  of  the  death  of 
the  deceased,  he  had  in  his  possession  the  identical  money 
which  defendant  had  loaned  him ;  that  his  widow,  at  the 
time  of  his  death,  took  possession  of  the  same,  and  repre- 
sented to  the  defendant  that  she  would  take  out  letters  of 
administration  on  said  estate,  and  requested  the  defendant 
to  take  said  money  and  deliver  to  her  the  note  so  taken  by 
defendant  from  the  deceased ;  that  the  defendant  thereupon 
took  said  money  and  delivered  to  the  widow  said  note,  which 
is  the  taking  and  conversion  mentioned  in  the  plaintiff's 
complaint. 

The  plaintiff  demurred  to  the  answer,  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  defence 
to  the  action.  The  court  sustained  the  demurrer,  and  held 
that  the  answer  was  insufficient.  Final  judgment  was  ren- 
dered against  the  defendant. 

This  ruling  of  the  court  is  assigned  as  error. 

Counsel  for  the  appellant  contend  that  the  widow  was  an 
executor  de  son  tort^  but  that  the  appellant  was  not,  nor  was 
he  in  any  way  liable  on  account  of  having  taken  the  money 
from  the  widow  and  given  up  the  note  to  her.  We  do  not 
think  this  position,  so  far  as  it  relates  to  the  appellant,  can 
be  sustained.  That  the  widow,  under  such  circumstances, 
would  be  liable,  we  do  not  doubt.  But  we  can  not  think  the 
appellant  is  not  also  liable.  If  the  widow  only  were  liable, 
and  she  should  be  insolvent,  creditors  of  a  deceased  party 
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i¥OuId  have  no  available  remedy  when  she  had  disposed  of 
the  estate  to  other  creditors.  We  can  not  think  that  our 
statute  on  the  subject,  2  G.  &  H.  488,  sec.  15,  should  be 
so  construed.  LeacAv.  PredsUr,  35  Ind.  415.  There  can  be 
no  doubt  but  that  the  money  in  question  was  the  property  of 
the  deceased,  notwithstanding  it  had  been  but  recently  bor- 
-Towed  by  him  of  the  appellant,  and  the  same  money  was  yet 
in  his  hands.  It  does  not  appear  whether  the  estate  is  sol- 
vent or  insolvent.  Had  the  appellant  shown  that  the  estate 
was  solvent,  we  need  not  decide  what  would  have  been  the 
Tule.  Nor  need  we  decide  what  right  of  retainer  the  appel- 
lant might  have  had  on  account  of  his  being  a  creditor  of 
the  deceased,  had  he  set  up  such  a  claim.  The  fact  that  the 
widow  promised  that  she  would  take  out  letters  of  adminis- 
tration can  not  change  the  nature  of  the  case. 
The  judgment  is  affirmed,  with  costs. 


The  Arctic  Ditchers  v.  Coon. 

Draining  Association, — Appeal  from  Assessment, — Pleading, — On  an  appeal 
by  a  land-owner  from  an  assessment  made  upon  his  lands  to  aid  in  the  con- 
stracdon  of  the  ditch  of  a  draining  association,  there  should  be  no  dcmuirexs^ 
no  answers,  and  no  replies. 

From  the  Howard  Circuit  Court. 

N.  R.  Overman  and  %  7!  Cox^  for  appellant. 
%  Green  and  D.  Waugh,  for  appellee. 

Downey,  J. — ^This  was  an  appeal  by  the  appellee  to  the 
-circuit  court  from  an  assessment  made  upon  his  lands  to  aid 
in  the  construction  of  the  ditch  of  said  company.  In  the 
circuit  court,  seven  or  more  paragraphs  of  answer  were  filed, 
including  two  by  way  of  cross  complaint,  which  were  stricken 
out    Demurrers  to  the  paragraphs  of  the  answer  were  filed. 
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and  overruled  as  to  some,  and  issues  were  formed  by  a  reply 
consisting  of  several  paragraphs.  Ultimately  the  court  ren- 
dered judgment  on  demurrer  to  some  of  the  paragraphs  of 
the  pleading.  Errors  are  assigned,  calling  in  question  the 
regularity  of  these  proceedings. 

In  Kellogg  V.  Price^  42  Ind.  360,  we  expressed  the  opinion 
that  on  such  appeals  there  should  be  no  demurrers  to  the 
transcript,  no  answers,  and  no  replies.  Some  of  the  para- 
graphs of  answer  in  this  case  are  clearly  insufficient.  Assum- 
ing that  an  answer  could  properly  be  filed,  others  may  set  up 
sufficient  matters  to  defeat  the  assessment,  but  we  do  not  so 
decide.  The  appeal  is  from  the  assessment,  for  the  purpose 
of  controverting  its  correctness.  Some  of  the  answers 
attack  the  company,  with  a  view  of  showing  that  it  has  no 
legal  existence. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  instructions  to  set  aside  all  the  paragraphs- 
of  the  answer,  and  proceed  as  indicated  in  Kellogg  v.  Ptice^ 

SUpfXJU 
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Carpenter  v.  Sigler. 

Superior  CovKTu^-'AMgnmentof  Error, — ^Where,  on  appeal  from  a  superior 
court,  the  record  does  not  show  that  error  was  assigned  in  the  general 
term  of  that  court,  the  judgment  wiU  be  a£5rmed. 

From  the  Marion  Superior  Court. 

y.  E.  McDonald  and  y.  M.  Butler^  for  appellant. 
D.  V.  Bums,  for  appellee. 

OsBORN,  J. — The  appellee  sued  and  recovered  judgment 
against  the  appellant  and  Nathaniel  B.  Coder,  in  special  term 
of  the  Marion  Superior  Court.  The  appellant  alone  appealed 
to  the  general  term,  where  the  judgment  was  affirmed. 
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The  record  does  not  show  that  any  errors  were  assigned* 
in  general  term. 

In  Wilson  v.  Harrison,  44  Ind.  468,  this  court  h«ld  that  we 
could  only  know  what  errors  were  assigned  in  general  term 
of  the  Marion  Superior  Court  as  they  appeared  in  the  record. 
*'  If  none  are  there,  we  must  presume  that  none  were  assigned.. 
If  none  were  assigned,  then  the  court  in  general  term  com- 
mitted no  error  in  affirming  the  judgment.  It  follows  that 
the  judgment  must  be  affirmed.'^ 

The  judgment  of  the  said  Marion  Superior  Court  in  gen- 
eral term  is  in  all  things  affirmed,  with  costs  and  five  per 
cent,  damages. 

Petition  for  a  reheaiing  ovemiled* 


Patterson  et  al.  v.  Lord. 

TkAcncE^^-^StriJHn^csa  Atuwir. — Record, — ^The  fact  tliat  tho  clerk  has  copie<l 
into  a  transcript  a  paragraph  of  answer  that  vas  stmck  out  fay  the  court,  does 
not  make  it  a  part  of  the  record  on  appeal;  it  can  only  be  made  a  part  of  the 
record  by  a  bill  of  exceptions. 

Same. — Amended  Fieading. — An  amended  answer  supersedes  the  original,  and 
the  latter  ceases  to  be  a  part  of  the  record. 

PtEADiNG. — Promissory  Note, — ConsideraiioHn — To  an  action  by  A.  against 
B.  on  a  promissory  note,  the  defendant  answered,  that  the  note  was  given  for  a 
mortgage  on  a  steam  saw-mill,  Executed  by  one  H.,  who  then  had  a  suit 
pending  against  B.,  and  that  A.,  to  induce  B.  to  execute  the  note,  repre* 
sented  to  him  that  the  mortgage  was  valid,  and  could  be  used  by  him  as  a  set- 
off in  said  pending  suit ;  upon  which  representations,  believing  them  to  be 
true,  etc.,  B.  purchased  the  mortgage,  and  gave  therefor  the  note,  etc.;  but 
that  the  mortgage  was  not  a  valid  mortgage,  and  B.  could  not  use  it  as  a  set* 
off  in  said  action  of  H. 

Held^  that  the  answer  was  bad,  if  for  no  other  reason,  because  it  failed  to  stat^ 
why  the  mort.'^age  was  invalid,  or  why  B.  could  not  use  it  as  a  set-off. 

Demurrer. — Practice. — It  is  not  error  to  sustain  a  demurrer  to  a  paragraph  of 
answer,  when  the  same  defence  is  pleaded  in  another  paragraph  which  remains 
in  the  record. 
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Deposition. — Suppression  of. — ^The  suppression  of  a  deposition  can  only  be 
urged  as  a  ground  for  a  new  trial,  and  is  not  available  as  an  assignment  of 
error. 


From  the  Tipton  Common  Pleas. 

y.  Green,  H.  A.  Brause,  and  y.  M.  Robinson,  for  appel- 
lants. 

Downey,  J. — Suit  by  the  appellee  as  the  payee,  against 
the  appellants  as  the  makers  of  a  promissory  note.  Answer 
in  seven  affirmative  paragraphs. 

On  motion  of  the  plaintiff,  the  second  and  fifth  paragraphs 
of  the  answer  were  stricken  out. 

Demurrers  filed  by  the  plaintiff  were  sustained  to  the  third 
and  seventh  paragraphs. 

Reply  to  the  first,  fourth,  and  sixth  paragraphs. 

A  jury  trial  ended  in  a  verdict  for  the  plaintiff.  A  new 
trial  was  granted  on  motion  of  the  defendants.  A  change 
of  venue  was  then  ordered  from  Howard,  where  the  action 
was  commenced,  to  Tipton  county. 

A  second  trial  by  jury  was  had,  with  the  same  result  as 
before.  A  motion  for  another  new  trial  was  overruled,  and 
final  judgment  rendered  for  the  plaintiff. 

The  first  alleged  error  is  the  striking  out  of  the  second 
and  fifth  paragraphs  of  the  answer.  These  paragraphs  are 
copied  into  the  transcript  by  the  clerk,  but  they  are  not  in 
the  record  by  a  bill  of  exceptions,  and  consequently  are 
improperly  there,  and,  for  any  legal  purpose,  might  as  well 
not  be  there  at  all.  This  point  of  practice  has  been  ruled  so 
frequently,  that  we  need  not  delay  to  cite  authorities. 

The  next  error  assigned  is  the  sustaining  of  the  demur- 
rers to  the  third  and  seventh  paragraphs  of  the  answer.  The 
third  paragraph  of  the  answer,  as  it  was  last  amended  and 
filed,  and  to  which  the  demurrer  was  sustained,  is  not  in  the 
record,  and  therefore,  as  to  it,  nothing  can  be  decided.  The 
amended  answer  superseded  its  predecessor,  and  therefore, 
as  to  it,  nothing  can  be  determined. 
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The  seventh  paragraph  is  as  follows :     **  And  for  further 
answer  the  defendants  say,  that  the  note  in  the  complaint 
mentioned  was  given  by  the  defendants  to  the  plaintiff,  in 
consideration  that  the    defendants  could  use  a  mortgage 
which  the  plaintiff  then  held  against  one  Horine,  on  a  steam 
saw-mill  then  owned  by  the  defendants,  in,  etc.,  as  a  set-off 
against  a  promissory  note  executed  by  the  defendants  to 
said  Horine,  and  by  him  assigned  to  one  Johnson,  upon  the 
trial  in  an  action  upon  said  note  by  Johnson  as  assignee  of 
said  Horine  against  the  defendants,  in  the  Grant  Circuit 
Court ;  that  the  plaintiff^  to  induce  the  defendants  to  exe- 
cute said  note  in  complaint  mentioned,  and  to  induce  them 
to  defend  against  their  said  note  to  Johnson,  and  to  incur  all 
liability  of  cost  and  expense  attending  a  lawsuit  on  his  said 
mortgage  against  Johnson,  to  wit,  court  costs,  witness*  fees, 
attorneys'  fees,  and  their  own  expenses  and  loss  of  time  in 
the  defence  of  said  trial  in  said  circuit  court,  represented  ta 
the  defendants  that  his  said  mortgage  against  Horine  on  said 
mill,  etc.,  was  a  valid  mortgage,  and  a  good  and  valid  lien 
against  said  Horine  on  said  mill,  etc.,  against  the  defendants 
and  the  said  Johnson  as  assignee  of  said  Horine,  for  the 
amount  thereof,  to  wit,  three  hundred  and  fifty  dollars,  and 
that  the  defendants  could  use  the  same  as  a  valid  set-off 
against  their  said  note  held  by  Johnson  as  assignee  of  said 
Horine,  for  three  hundred  and  fifly  dollars,  upon  the  trial  of 
said  cause  in  said  Grant  Circuit  Court ;  that  the  defendants 
were  wholly  unacquainted  with  the  facts  and  circumstances 
under  which  said  mortgage  was  executed,  and  surrounding 
the  same  since  its  execution  up  to  that  time ;   and   they 
did  not  know  whether  it  was  a  valid  mortgage  and  lien  on 
said  mill,  etc.,  as  against  them  and  the  said  Johnson,  or 
either  of  them^  and  they  did  not  know  whether  the  same 
could  be  used  by  them  as  a  set-off  against  the  said  note  held 
by  said  Johnson  upon  the  trial  of  said  cause  in  the  said 
Grant  Circuit  Court ;  that  they  relied  exclusively  and  implic- 
itly upon  the  plaintiff's  representations ;   that  they  made 
the  defence  in  said  cause  in  the  Grant  Circuit  Court,  a  copy 
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of  the  record  of  which  cause  is  filed  herewith  and  made 
part  of  this  answer.  They  aver  that  the  said  mortgage  was 
not  a  valid  mortgage  and  lien  against  the  defendants  and 
said  Johnson  on  said  mill,  etc.,  and  that  the  same  was  not  a 
valid  set-off  against  said  note  of  them,  said  defendants,  so 
held  by  said  Johnson,  and  could  not  be,  and  was  not,  used 
by  them  as  such  upon  the  trial  of  said  cause  in  said  Grant 
Circuit  Court ;  that  by  reason  of  the  said  false  representa- 
tions of  the  plaintiff,  they  were  induced  to  and  did  incur  large 
expenses  in  court  costs,  attorneys'  fees,  travelling  expenses, 
and  the  loss  of  time  going  to  and  returning  from,  and  while 
attending  said  court  upon  said  trial,  to  wit,  the  sum  of  three 
hundred  dollars,  etc.,  which  they  would  not  otherwise  have 
made ;  wherefore,"  etc. 

As  we  understand  this  paragraph,  the  defendants  had  exe- 
cuted their  promissory  note  to  Horine,  he  had  assigned  it  to 
Johnson,  and  Johnson  had  a  suit  pending  on  the  note  against 
the  defendants  in  the  Grant  Circuit  Court.  Lord,  the  plain- 
tiff, held  a  mortgage  on  the  mill  owned  by  the  defendants, 
executed  by  Horine,  who,  we  presume,  had  been  a  previous 
owner  of  the  mill.  For  the  privilege  and  with  the  prospect 
of  using  the  mortgage  held  by  Lord,  as  a  means  of  defend- 
ing themselves  in  the  suit  of  Johnson,  the  defendants  exe- 
cuted the  note  to  Lord,  on  which  this  action  was  brought. 
It  is  not  alleged  that  the  mortgage  was  given  to  secure  any 
note  or  other  obligation ;  that  it  had  been  recorded ;  that 
it  was  assigned  by  the  plaintiff  to  the  defendants,  or  was  to 
be  assigned  to  them ;  nor  is  it  stated  why  it  was  not  a  valid 
mortgage  and  lien,  or  for  what  reason  it  could  not  be  used 
by  the  defendants  in  the  action  of  Johnson  against  them* 
It  may  be  that  the  reason  why  it  could  not  be  used  was 
because  it  had  not  been  legally  transferred  to  them.  If  they 
were  credulous  enough  to  suppose  from  the  representations 
of  Lord,  that  they  could  use  the  mortgage  under  such  cir- 
cumstances as  a  set-off  in  their  favor  in  the  suit  of  Johnson, 
they  cannot  successfully  insist  that  this  was  a  fraud  which 
can  avail  them  as  a  defence  to  the  note  given  by  them.    It 
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may  have  been,  that  the  reason  why  they  could  not  and  did 
not  succeed  in  the  use  of  the  mortgage  was  on  account  of 
their  own  negligence,  or  want  of  diligence  and  skill  in  their 
efforts  to  use  it. 

Without  stating  more  particularly  the  facts  with  reference 
to  the  mortgage,  and  more  particularly  the  reason  or  reasons 
why  it  was  not  valid,  and  why  it  was  not  and  could  not  be 
used  for  the  purpose  for  which  they  sought  to  use  it,  the 
paragraph  of  the  answer  must  be  held  bad.  If  the  paragraph 
could  be  regarded  as  alleging  simply  a  want  of  consideration 
for  the  note  on  which  the  action  is  brought,  it  is  sufficient 
to  say,  that  the  first  paragraph  of  the  answer  alleged  a  want 
of  consideration,  and,  therefore,  in  that  view,  there  could 
have  been  no  error  in  sustaining  the  demurrer  to  this  para- 
graph. 

The  third  alleged  error,  which  relates  to  the  suppression 
of  parts  of  the  depositions  of  the  defendants,  could  only  be 
urged  as  a  reason  or  ground  for  a  new  trial,  and  is  not  avail- 
able as  an  assignment  of  error.  Tfte  yeffersonviUe^  etc,^  J?. 
R.  Co.  V.  Riley f  39  Ind.  568. 

The  next  error  averred  is  the  overruling  of  the  motion  of 
the  defendants  for  a  new  trial.  The  first  ground  for  a  new 
trial  was,  that  the  verdict  of  the  jury  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law.  The  evidence 
IS  not  properly  in  the  record,  and  consequently  we  cannot 
determine  this  question.  We  do  not  discover  any  particu- 
lar in  which  the  verdict  is  contrary  to  law. 

The  second  cause  alleged  for  a  new  trial  was^  that  the 
damages  were  excessive.  Nothing  is  urged  here  on  this 
ground. 

The  third  ground  for  a  new  trial  was  the  giving  by  the 
court  of  the  first,  second,  third,  fourth,  sixth,  and  seventh 
instructions.  If  these  instructions  can  be  regarded  as  being 
properly  in  the  record,  which  we  think  they  cannot  be,  still, 
as  the  evidence  is  not  in  the  record,  we  cannot  say  that  there 
"Was  any  error  in  giving  them. 
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The  last  error  assigned  is  the  insufficiency  of  the  com- 
plaint, but  this  is  not  insisted  upon  in  argument. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 


•  #  ■ 
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» 

aS7_6W|         CWMiNAL  \JJR,—Affi4aifU.— Justice  of  the  Peace.^Liquor  Law.—Ajk  affida* 
vit  in  a  criminal  prosecution,  under  the  act  of  February  27thy  1873,  ^  regulate^ 
the  sale  of  intoxicating  liquors,  before  a  justice  of  the  peace,  is  sufficient  if 
the  offence  is  charged  "  as  the  affiant  verily  believes." 

Same. — Triai, — Pleading, — In  prosecutions  before  justices  of  the  peace,  two 
offences  may  be  charged  in  one  affidavit,  and  both  may  be  tried  together. 

Same. — Liquor  Law. — On  the  trial  of  a  prosecution  for  selling  intoxicating 
liquor  to  a  person  in  the  habit  of  getting  intoxicated,  the  evidence  must  show 
what  kind  of  liquor  was  sold,  or  that  it  was  intoxicating. 

Same. — ^Where  the  defendant  in  a  prosecution  for  selling  intoxicating  liquor  to  a 
person  in  the  habit  of  getting  intoxicated  had  no  knowledge,  at  the  time  of 
the  sale,  of  the  habit  of  intoxication  of  such  person,  who  was  a  stranger  ta 
the  defendant,  was  sober  at  the  time,  and  had  not  the  appearance  of  being  a 
person  in  the  habit  of  getting  intoxicated,  he  is  entitled  to  an  acquittal. 

From  the  Jefferson  Circuit  Court. 

y,  L.  Wilson  and  E.  R.  Wilson^  for  appellant. 
%  C,  Denny,  Attorney  General,  for  the  State. 

OsBORN,  J. — ^This  was  a  prosecution  for  a  violation  of  sec- 
tion 6  of  an  act  to  regulate  the  sale  of  intoxicating  liquors, 
approved  February  27th,  1873  (-4cts  1873,  p.  151),  com- 
menced  before  a  justice  of  the  peace,  and  appealed  to  the 
circuit  court.  In  the  circuit  court,  the  appellant  moved  to 
quash  the  affidavit,  which  was  overruled.  He  also  moved 
that  the  prosecutor  be  compelled  to  elect  whether  he  would 
put  the  appellant  upon  his  trial  for  selling  or  giving  away 
the  liquor.  That  motion  was  also  overruled.  The  cause 
was  submitted  to  the  court  for  trial,  who  found  the  appellant 


MAY  TERM,  1874-  ^09 

Deveny  v.  The  State. 

guilty,  and  that  he  should  pay  a  fine  of  twenty  dollars,  and,, 
over  a  motion  for  a  new  trial,  rendered  judgment  on  the  find* 
ing.  Proper  exceptions  were  taken  to  the  several  rulings  of 
the  court,  and  the  errors  assigned  are  sufficient  to  call  them 
in  question  here. 

The  affidavit  upon  which  the  prosecution  was  based  was 
made  by  one  Thomas  Jefferson  Taylor.  It  alleged  that  on 
or  about  the  23d  day  of  January,  1874,  in  the  county  of  Jef- 
ferson, and  State  of  Indiana,  the  appellant,  as  the  affiant 
verily  believes,  did  unlawfully  sell  for  ten.  cents  and  give 
intoxicating  liquor  to  him,  the  affiant,  who  is  a  person  in 
the  habit  of  getting  intoxicated.  It  was  sworn  to  on  the 
day  of  the  alleged  sale. 

It  is  insisted  that  the  affidavit  is  bad  for  not  charging  the 
sale  in  positive  terms,  and  that  to  charge  it  as  the  affiant 
verily  believes  is  not  sufficient.  An  indictment  charging  the 
commission  of  an  oflTence  as  the  grand  jury  verily  believed 
would  undoubtedly  be  bad.  But  we  find  that  the  forms  pre- 
scribed in  the  statute  for  affidavits  in  criminal  prosecutions 
before  justices  of  the  peace  are  "  as  the  affiant  verily  believes." 
2  G.  &  H.  642,  643,  sec.  31.  That  section  provides  that  jus- 
tices shall  use  those  forms  with  such  variations  as  the  cir- 
cumstances of  each  case  may  require.  It  is  true  that  the 
form  given  in  section  19  of  the  act  of  February  27th, 
1873,  supra,  uses  positive  language,  but  that  section  only  pro- 
vides that  the  form  given  shall  be  sufficient  in  criminal  pro- 
ceedings before  justices  of  the  peace  or  mayors.  It  does  not 
require  that  it  shall  be  used. 

It  is  also  insisted  that  the  affidavit  charges  two  offences^ 
a  sale  and  gift  of  the  liquor  and  that  it  should  have  been 
quashed  for  that  <:ause. 

The  counsel  have  not  cited  any  authority  holding  that  an 
affidavit  for  a  criminal  prosecution  for  a  misdemeanor  before 
a  justice  of  the  peace  was  bad  because  it  charged  two  offences, 
and  we  know  of  none.  There  is  no  such  thing  as  different 
counts  in  an  affidavit.  If  the  two  offences  could  be  included 
Vol.  XLVIL— 14 
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in  one  indictment  of  two  counts,  we  perceive  no  reason  why 
they  may  not  be  in  one  affidavit  and  prosecution  before  a 
justice  of  the  peace,  and  tried  together. 

The  case  of  Shafer  v.  The  State,  26  Ind.  191,  is  criticised, 
and  we  are  asked  to  overrule  it,  and  hold  that  two  misde- 
meanors can  not  be  charged  in  one  count  of  an  indictment, 
on  the.  ground  of  duplicity.  We  do  not  think  the  case 
requires  us  to  consider  that  question,  for  the  reason  already 
stated,  that  an  affidavit  is  not  divided  into  counts,  each  charg- 
ing a  different  offence.  None  of  the  objections  made  to  the 
affidavit  by  the  appellant  are  well  taken.  We  have  not  con- 
sidered any  others.  ^ 

The  evidence  tended  to  prove  that  the  appellant  gave  to 
the  prosecuting  witness,  Taylor,  a  drink  of  liquor,  and  that 
he  was  in  the  habit  of  getting  intoxicated.  'Diere  was  noth- 
ing in  the  evidence,  however,  showing  what  kind  of  liquor 
it  was,  or  that  it  was  intoxicating.  Hence,  the  evidence  was 
not  sufficient  to  convict. 

Again,  the  appellant  testified  that  Taylor  was  a  stranger 
to  him ;  that  he  had  no  knowledge  of  his  habit  of  intoxi- 
cation ;  that  he  was  sober  at  the  time,  and  had  no  appear- 
ance of  being  a  person  in  the  habit  of  getting  intoxicated. 
This  evidence  of  the  appellant  was  wholly  uncontradicted, 
and  under  the  ruling  in  Farrell  v.  734^  State^  45  Ind.  371, 
entitled  the  appellant  to  an  acquittal. 

The  judgment  of  the  said  Jefferson  Circuit  Court  is 
reversed.  The  cause  is  remanded,  with  instructions  to  said 
court  to  grant  a  new  trial,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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"ifTii 

TARftES^ — Detmirrer, — ^To  a  compUunt  all^gin^tfaat  certain  namod  persons  (not  lao  MS 
parties  to  Ihe  action),  doing  business  under  a  given  finn  name,  executed  the 
notes  and  contract  sued  on  and  filed  with  the  complaint,  which  notes  so  filed 
were  signed  in  said  firm  name,  and  the  contract  contained  the  full  names  of  the 
members  of  the  firm,  a  demurrer  for  defect  of  parties  was  filed  on  the  ground 
that  the  firm  (the  firm  name  being  given)  that  signed  the  notes  sued  on,  and 
with  whom  the  contract  was  made,  should  be  made  parties  defendants. 

JBddf  that  the  demurrer  was  sufficient  to  raise  the  question  of  defect  of  parties. 

Same. — ^The  defendant  had  agreed  with  a  certain  firm,  by  a  contract  filed  wi& 
the  complaint,  to  compromise  and  settle  all  (without  specifying  any)  of  the 
debts  of  the  firm ;  the  plainti£&,  as  payees  of  notes  made  by  the  firm,  sued  the 
defendant  to  compel  him  to  pay  them. 

Jleldf  that  the  members  of  the  firm  were  necessary  parties  to  the  action. 

'Same. — Contract. — RefomuUion  of. — Crou  Complaint, — ^Where  the  defendant 
had  made  a  contract  with  a  firm,  generally,  to  pay  all  its  debts,  and  the  plain*  ^ 
ti&  as  creditors  of  the  firm  had  brought  an  action  on  notes  made  by  the  fiim^ 
and  on  the  contract,  to  compel  payment  of  the  notes,  without  making  the  mem- 
bers of  the  firm  parties,  and  the  defendant  by  answer  alleged  a  mistake  in  the 
contract,  and  sought  reformation  thereof; 

Jlildy  that  there  could  be  no  reformation  of  the  contract,  the  firm  not  being  made 
parties  to  the  action,  and  that  the  answer  was  bad  on  demurrer. 

ffeld^  also,  that  the  answer  should  have  been  in  the  nature  of  a  cross  complaint^ 
to  which  the  firm  should  have  been  made  defendants. 

-COKTRACT. — Notice. — Acceptance. — If,  where  one  makes  a  contract,  generally^ 
to  pay  the  debts  of  another,  and  the  contract  is  rescinded  and  cancelled  befoie 
the  former  has  notice  that  the  creditor  will  accept  the  benefits  of  the  contrao^ 
such  creditor  cannot  enforce  the  contract 

"Same. — Demand. — ^Where  one  makes  a  contract  with  another  to  pay  the  debts 
of  the  latter,  before  an  action  can  be  maintained  against  the  former  by  ft 
creditor,  a  demand  of  payment  is  necessary.  • 

From  the  Montgomery  Circuit  Court. 

P.  5.  Kennedy  and  W.  T.  Brush,  for  appellant 
W.  P.  Britton  and  M.  W.  Bruner,  for  appellees. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant,  and  was  based  upon  two  notes  executed  by 
I.  B.  Guynn  &  Bro.,  payable  to  the  appellees,  and  upon  the 
following  written  instrument: 

''  This  agreement  witnesseth,  that  whereas  Israel  B.  Gu)am 
.and  James  R.  Gu}mn  have  this  day  assigned,  transfer- 
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Ttd,  sold,  and  delivered  to  William  H.  Durham  their  entire 
stock  of  goods,  now  in  the  Nick  Shultz  store-room,  on 
Washington  street,  Crawfordsville,  Indiana,  together  with  the 
safe,  furniture,  and  other  fixtures  in  and  about  said  store- 
room, owned  by  them  ;  and  also  conveyed  to  said  Durham 
lots  one  and  two,  in  Patterson's  addition  to  Crawfordsville, 
Indiana,  together  with  all  the  buildings  situated  thereon ; 
now,  this  contract  witnesseth,  that  in  consideration  of  said 
sale  and  conveyance  of  said  real  estate  and  personal  prop- 
erty to  him,  the  said  Durham  agrees,  by  compromise  or 
otherwise,  to  settle  all  debts  owing  by  them ;  or  if  such  set- 
tlement be  impracticable,  that  the  proceedings  in  bankruptcy 
now  pending  be  prosecuted  so  as  to  effect  a  final  adjustment 
of  their  business.  And  said  Durham  further  agrees,  that  if 
a  compromise  be  not  effected,  and  bankruptcy  is  prosecuted, 
then  he  will,  as  one  of  the  creditors,  use  his  influence, 
and  vote  for  their  final  discharge,  although  their  assets  shall 
fail  to  pay  fifty  per  cent,  of  their  indebtedness. 

"  W.  H.  Durham. 

"  I.  B.  GUYNN. 

•'  James  R.  Guynn." 

The  complaint  was  in  two  paragraphs,  which  were,  in  sub- 
stance, the  same.  Each  alleged  the  execution  of  the  notes 
by  Guynn  &  Bro.,  copies  of  which  were  filed  with  and  made 
a  part  of  each  paragraph,  the  execution  of  the  foregoing 
agreement,  the  transfer  of  the  personal  and  the  conveyance 
of  the  real  property,  in  pursuance  of  said  ageement,  the  sale 
thereof  by  Durham,  and  a  demand  upon  him  to  pay  the  said 
notes,  and  his  refusal,  and  the  conversion  of  the  proceeds 
of  such  property  to  his  own  use. 

To  the  complaint  the  following  demurrer  was  filed :  "The 
defendant  demurs  to  the  plaintiffs'  complaint,  for  the  follow- 
ing grounds  of  objection,  to  wit : 

''I.  Said  complaint  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action  against  defendant. 

"  2.  There  is  a  defect  of  parties  defendants,  in  this,  to  wit, 
the  said  L  B.  Guynn  &  Bro.,  who  signed  said  notes  sued 
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on,  and  with  whom  said  contract  sued  on  was  made,  should 
be  made  parties  defendants." 

The  demurrer  was  overruled,  and  appellant  excepted,  and 
this  ruling^  is  assigned  for  error  and  presents  the  first  ques- 
tion for  our  decision. 

It  is  insisted  by  counsel  for  appellees,  that  the  demurrer  is 
too  defective  in  form  to  raise  any  question  of  defect  of  par- 
ties; that  it  is  not  sufficient  to  say  that  Guynn  &  Bro. 
should  have  been  made  defendants,  but  that  their  christian 
names  should  have  been  given.  It  has  been  several  times 
held,  that  it  is  not  sufficient  for  a  demurrer  to  say,  that  there 
is  a  '^  defect  of  parties  ;"  but  that  the  demurrer  should  say, 
that  there  is  a  defect  of  parties  plaintiff  or  defendant,  and 
should  point  out  the  person  or  persons  who  should  be  made 
a  party  or  parties.  Gaines  v.  Walker^  16  Ind.  361 ;  Mussel- 
man  v.  Kent,  33  Ind.  452 ;  Vansickle  v.  Erdelmeyer^  36  Ind. 
262 ;  Marks  v.  Hu  /.,  B.  &  W.  R.  W.  Co.,  38  Ind  440 ; 
KeUey  v.  Love,  35  Ind.  106. 

In  Vansickle  v.  Erdelmeyer,  supra,  the  court  say :  "  But 
the  demurrer,  though  it  alleges  a  defect  of  parties,  does  not, 
as  required  by  the  practice  sanctioned  by  this  court,  point 
out  or  name  the  person  or  persons  who  should  be,  but  who 
are  not  made  parties." 

The  objects  of  the  rule  are  to  enable  the  court  to  deter- 
mine whether  the  persons  named  are  necessary  parties,  and, 
if  so  held,  to  punish  the  party  whose  duty  it  maybe  to  bring 
them  in  and  make  them  parties,  with  their  names. 

This  brings  us  to  determine  whether  the  demurrer  suffi- 
ciently points  out  or  names  the  persons  who,  it  is  alleged, 
should  have  been  made  defendants. 

The  second  ground  of  demurrer  is :  **  There  is  a  defect 
of  parties  defendants,  in  this,  to  wit,  the  said  I.  B.  Guynn  & 
Brother  who  signed  said  notes  sued  on,  and  with  whom  said 
contract  sued  on  was  made,  should  be  made  parties  defend- 
ants." 

The  complaint  alleged,  that  Israel  B.  Guynn  and  James  B. 
<]ruynn,  doing  business  under  the  firm  name  of  I.  B.  Guynn  & 
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Bro.,  executed  the  notes  and  contract  sued  on.  The  notes  and 
contract  were  filed  with  and  made  a  part  of  the  complaint. 
The  notes  were  signed  by  the  firm  narne^  but  in  the  contract 
the  christian  names  of  the  persons  composing  the  firm  of  I. 
B.  Guynn  &  Brother  are  given.  It  seems  to  us,  that  the 
names  of  the  persons  who  should  be  made  defendants  were 
sufficiently  pointed  out  and  named.  The  court  knew  who 
were  intended  and  their  relation  to  the  case.  The  appellees 
had  their  christian  names  given  in  their  complaint.  What 
more  could  be  required  ? 

Were  Israel  B.  Guynn  and  James  R.  Guynn  necessary- 
parties  ?  By  the  contract  between  them  and  Durham,  he 
agreed  to  compromise  and  settle  all  their  debts.  The  object 
of  this  suit  was  to  compel  Durham  to  pay  to  the  appellees 
a  debt  which  they  alleged  I.  B.  Guynn  &  Brother  owed  to- 
them,  and  such  indebtedness  was  evidenced  by  notes.  In 
the  written  agreement  between  Durham  and  Guynn  & 
Brother,  the  debts  which  he  was  to  compromise  and  settle 
were  not  specified.  They  were  designated  as  all  the  debts 
of  Guynn  &  Brother.  The  appellees  had  not  obtained  any 
judgment  upon  the  notes  against  Guynn  &  Brother.  If  the 
contract  had  specified  the  debt  due  the  appellees,  then  Dur- 
ham would  have  known  that  the  debt  was  correct;  or  if  the 
notes  had  been  merged  in  a  judgment,  the  same  result  would 
have  followed.  We  think  the  makers  of  the  notes  should 
have  been  made  defendants.  The  case  of  Hardy  v.  Blazer^ 
29  Ind.  226,  is  directly  in  point  There  Sutton  &  Swan. 
were  engaged  in  the  warehouse,  storage,  and  wheat  trade,, 
and  executed  to  appellee  a  receipt  for  certain  wheat,  then: 
received  by  them  in  store,  subject  to  the  appellee,  and  to  be 
paid  for  by  them  at  market  price.  Subsequently  Sutton  & 
Swan  sold  their  warehouse  to  the  defendants,  who,  in  part 
consideration  of  said  purchase,  contracted  to  redeem  all  out- 
standing receipts,  and  fulfil  all  contracts  made  by  said  firm. 
The  appellee  demanded  of  the  defendants  the  wheat,  or  the 
money  for  it,  and  upon  their  refusal  sued  them.  This  court 
held,  tiiat  Sutton  &  Swan  were  necessary  defendants.    That 
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case  cannot  be  distinguished  in  principle  from  the  present 
one.  Counsel  for  appellee  attempt  to  distinguish  the  two 
cases  upon  the  ground  that  there  the  contract  was  in  parol^ 
while  here  it  is  in  writing.  It  is  sufficient  to  say,  that  in 
neither  case  were  the  debts  specified.  If  the  contract  in  the 
present  case  had  specified  the  debt  of  the  appellee,  the  rule 
would  be  different;  for  in  such  case  Durham  would  have 
been  justified  in  paying  the  debt.  Durham  was  bound  by 
his  contract  to  account  to  Guynn  &  Brother  and  their  other 
creditors,  for  the  application  of  the  proceeds  of  the  real  and 
personal  property  transferred  and  conveyed.  It  was  neces- 
sary to  his  protection,  that  Guynn  &  Brother  should  have 
been  parties,  and  be  bound  by  the  judgment.  Bledsoe  v.  Irvin, 
35  Ind.  293. 

We  think  there  was  a  defect  of  parties  defendants,  and 
that  the  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

Did  the  court  err  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  the  answer?  The  object  of  that  paragraph 
was  to  obtain  a  reformation  of  the  written  contract.  It  is 
alleged  that  the  contract,  as  agreed  upon,  was,  that  Durham 
was  to  pay  all  the  debts  of  Guynn  &  Brother,  if  the  prop- 
erty conveyed  and  transferred  was  sufficient  for  that  purpose ; 
that  by  mistake  the  draftsman  omitted  the  qualification,  but 
provided  for  the  payment  of  all  of  such  debts ;  that  the  prop- 
erty received  by  Durham  from  Guynn  &  Brother  would  not 
pay  more  than  twenty  cents  on  the  dollar  of  their  debts. 
Prayer  that  such  instrument  should  be  reformed,  so  as  to 
speak  the  true  intention  of  the  parties.  The  averments  in 
the  answer  would  have  been  sufficient  to  have  brought  the 
case  within  the  rule  laid  down  in  Allen  v.  Anderson,  44  Ind. 
395,  Baldwin  v.  Kerlin,  46  Ind.  426,  and  Barnes  v.  Bartlett, 
ante,  p.  98,  if  the  proper  parties  had  been  before  the 
court.  There  could  have  been  no  reformation  of  the  con- 
tract without  Guynn  &  Brother  having -been  made  defend- 
ants. The  answer  should  have  been  in  the  nature  of  a  cross 
complaint,  to   which  Guynn  &  Brother  should  have  been 
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made  defendants.    There  was  no  error  in  sustaining  the 
demurrer  to  the  answer. 

Did  the  court  err  in  overruling  the  motion  for  a  new  trial  ? 

The  second  paragraph  of  the  answer  alleged,  that  before 
Durham  had  notice  that  the  appellees  would  accept  the  ben- 
efits of  said  contract,  he  and  the  said  Guynns  had  cancelled 
and  rescinded  the  same.  The  proof  in  support  of  this  para- 
graph of  the  answer  is  most  conclusive,  and  there  is  none 
contradicting  it.  There  is  no  evidence  that  the  appellees  at 
any  time  notified  Durham  that  they  accepted  the  terms  of 
the  said  contract  If  the  promise  of  Durham  had  been  made 
directly  to  the  appellees,  the  law  would  have  presumed  their 
acceptance ;  but  the  promise  was  made  to  Guynn  &  Brother. 
Durham  acted  as  the  trustee  of  the  creditors  of  Guynn  & 
Brother.  The  promise  being  made  to  the  debtors,  for  the 
benefit  of  the  creditors,  authorized  the  latter  to  maintain  an 
action  on  such  promise,  if  they  accepted  the  provision  made 
for  them.  It  was  said  by  this  court,  in  MiUer  v.  Billingsfy, 
41  Ind.  489,  that,  'Mn  the  above  cases,  the  person  making  the 
promise,  or  receiving  the  money  or  article,  is  treated  as  a 
trustee  for  the  person  for  whose  benefit  the  promise  was 
made,  or  for  whose  use  the  money  or  article  of  value  was 
received.  It  is  not  necessary  that  the  person  for  whose  ben- 
efit the  promise  was  made  should  have  been  aware  of  the 
promise  when  it  was  made.  It  is  sufficient  if  such  person, 
when  informed  thereof,  accepts  ot,  and  acts  upon,  such  prom- 
ise. If  he  repudiates  the  benefit  intended,  he  waives  any 
right  to  enforce  the  promise." 

The  complaint  alleges  a  demand  of  payment  of  Durham 
before  the  commencement  of  the  action.  In  such  a  case,  a 
demand  is  necessary.  There  was  no  proof  showing  an 
acceptance  by  the  appellees,  or  a  demand  upon  Durham. 
The  court  should  have  granted  a  new  trial. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint  for  defect  of  parties,  and  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 
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Stanley  et  al.  v.  Schultz. 

Evidence. — Husband  and  Wife, — In  an  action  of  replevin  against  a  married 
woman,  her  husband  is  not  a  competent  witness  to  testify  as  to  his  purchase  of 
the  property  sought  to  be  recovered,  and  his  sale  of  it  to  the  plaintiff,  or  to 
rebut  testimony  tending  to  show  a  gift  of  the  property  to  the  wife. 

From  the  Cass  Common  Pleas. 

5.  71  McConnell  and  M.  Win  fields  for  appellants. 

WoRDEN,  C.  J. — ^This  was  an  action  of  replevin  for  a  piano, 
by  the  appellee  against  the  appellants. 

Issue,  trial,  verdict,  and  judgment  for  the  plaintiff,  the 
defendants  having  taken  the  proper  steps  to  save  the  ques- 
tions hereinafter  stated. 

Mrs.  Beach  was  the  real  party  defendant  in  interest,  Stan- 
ley being  the  sheriff  of  the  county,  and  having  the  piano  in 
his  possession  by  virtue  of  a  writ  of  replevin,  at  the  suit  of 
Mrs.  Beach  against  another  party.  The  material  question 
involved  related  to  the  title  to  the  instrument. 

It  appeared  that  James  R.  Beach,  the  husband  of  Louisa, 
in  May,  1869,  purchased  the  piano  of  a  dealer.  Back  of  that 
purchase  it  is  unnecessary  to  go.  It  may  be  inferred  that 
Mrs.  Beach  was  present  at  the  purchase,  and  selected  the 
piano. 

Mrs.  Beach,  to  support  her  title,  offered  and  gave  in  evi* 
<lence  the  following  paper,  signed  by  her  husband : 

•' LoGANSPORT,  Ind.,  October  29th,  1869. 

"Three  I.  carpets,  four  stoves,  fbur  bedsteads,  two 
ivashstands,  one  bureau,  four  matresses  and  bedding,  three 
looking-glasses,  two  sofa  lounges,  one  set  of  sofa  chairs,  one 
set  of  wooden  chairs,  two  tables,  three  stands,  one  marble 
center-stand,  one  whatnot,  one  piano,  erne  horse,  one  buggy, 
one  harness.  I  hereby  give  the  within  lot  of  articles  to  my 
wife,  L.  Beach.     (Signed)  Jas.  R.  Beach." 

Mrs.  Beach  testified  to  the  circumstances  of  the  alleged 
f^ift,  the  piano  mentioned  in  the  above  writing  being  the  one 
in  controversy. 
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On  or  about  the  7th  or  8th  of  December,  1870,  James 
R.  Beach,  while  bis  wife  was  aj^sent,  sold  the  piano  to  the 
plaintiff,  Schultz. 

On  the  trial,  the  plaintiff  proved  by  James  R.  Beach  the 
&cts,  in  substance,  of  his  purchase  of  the  piano  and  his  sale 
of  it  to  the  plaintiff.  This  testimony  was  objected  to,  as 
coming  from  the  husband  of  the  defendant  Louisa,  but  the 
objection  was  overruled,  and  exception. 

We  are  inclined  to  the  opinion,  that  the  court  erred  in 
permitting  the^  husband  of  the  defendant  Louisa  to  testify  to 
these  matters  as  against  her.  Husband  and  wife  are  incom- 
petent to  testify  to  matters  for  of  against  each  other.  3  Ind- 
Stat.  560,  sec.  2. 

The  facts  testified  to  by  the  husband  of  Louisa  made  out 
the  case  prima  facie  against  her,  so  far  as  the  question  of  title 
was  concerned.  Had  there  been  no  other  evidence  given 
except  that  Louisa  detained  the  property,  the  plaintiff,  for 
aught  that  we  can  see,  would  have  been  entitled  to  recover ; 
for  it  showed,  prima  facie^  that  the  title  was  in  the  plaintifE 

It  can  hardly  be  said  that  these  matters  were  not  against 
the  wife.  But  this  point  need  not  be  definitely  decided,  as 
the  judgment  will  have  to  be  reversed  on  account  of  the 
introduction  of  further  evidence  by  the  same  witness. 

After  the  defendants  had  closed  their  evidence,  the  plain- 
tiff in  rebutting  proved  by  Beach,  over  the  objection  and 
exception  of  the  defendant,  as  follows : 

**  Ques.  I  will  ask  you  what  you  know  about  delivering 
that  paper  (exhibiting  the  paper  above  set  out),  duly  exe- 
cuted, to  Mrs.  Louisa  Beach  ? 

"  Ans.  One  evening,  along  in  the  month  of  February, 
1870, 1  came  home  from  my  office  about  eleven  o'clock  at 
night  (ten  or  eleven,  it  might  have  been  after  eleven  or  before)^ 
and  she  was  up  and  cappie,  "  (what  this  term  was  intended 
to  signify  we  have  not  learned),  *'  waiting  for  me.  I  came  in 
'  and  sat  down  and  pulled  off  my  boots,  preparatory  to  going 
to  bed,  and  she  commenced  on  me  in  this  way :  Said  she,  '  I 
liave  been  to  the  clerk's  ofHce,  and  find  that  you  have  given 
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your  household  goods  to  Mrs.  H ;*  I  laughed ;  *  that  can't 

be ;  I  have  done  nothing  of  the  kind ;'  said  she :  '  I  know  you 
have ;  I  know  you  intend  to ;  I  have  got  a  paper  here,  a  list 
of  articles  drawn  up,  and  if  you  will  sign  it,  it  will  convince 
me  such  is  not  the  case ;'  and  I  said  I  didn't  think  it  was 
necessary  to  be  convinced ;  I  picked  up  a  newspaper,  and 
commenced  reading ;  she  snatched  the  newspaper  out  of  my 
hands,  and  insisted  upon  my  signing  the  paper ;  I  looked  at 
it  again,  and  asked  her  who  drew  it  up ;  she  said, '  a  friend  / 
I  said,  '  who  ?'  she  would  not  tell  me ;  I  said, '  if  I  want  to  give 
my  property  to  you  or  any  one  else,  I  can  execute  my  own 
papers;'  she  said,  'sign  it;'  said  I,  '  what  do  you  want  here  ?^ 
here  it  is,  right  here  (witness  reads) ;  she  said  she  wanted 
that  written  there ;  wdl,  I  wrote  it  there."  (This,  we  infer^ 
was  the  sig^nature  of  the  witness.)  "  Then  she  said,  *  add  in  it^ 
by  love  of  your  child,  Capitola  C.  Beach ;'  said  I, '  that  is  all 
you  want?'  she  reached  to  take  it  away,  and.  as  she  did  so, 
said :  '  I  have  got  you  where  I  want  you  ;'  I  grabbed  it,  tore 
it  in  two,  and  threw  it  on  the  floor ;  after  that  I  never  saw  it 
until  to-day.    I  left  her  ip  March,  afterward." 

This  evidence  was,  as  we  think,  incompetent.  It  tended 
to  controvert  the  alleged  gift  of  the  property  by  the  witness 
to  his  wife,  inasmuch  as  it  tended  to  show  that  the  paper  in 
question  was  never  delivered  by  him  to  her,  and  therefore  it 
tended  to  defeat  her  claim  of  title  to  the  property.  These 
were  matters  against  his  wife,  to  which  the  witness  could  not 
testify. 

We  are  not  called  upon  to  consider  any  question  in  respect 
to  the  efiect  of  a  gift  by  a  husband  to  the  wife,  as  against  a 
subsequent  purchaser  from  the  husband.  The  question 
before  us  is  solely  as  to  the  competency  of  evidence.  For 
the  error  above  specified,  the  judgment  below  will  have  to 
be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 
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Mistake. — Mortgage^  Correction  of, — ^Where  a  mortgage  misdescribes  the  prop- 
erty intended  to  be  mortgaged,  the  mistake  may  be  corrected  by  a  proper  pro- 
ceeding before  foreclosure,  or  in  an  action  to  foreclose ;  but  when  the  mistake 
has  been  carried  into  the  decree  of  foreclosure,  the  execution,  advertisement,  and 
sheriff's  deed,  the  purchaser  at  the  sheriff's  sale  cannot  maintadn  an  action  to 
correct  the  mortgage  and  decree,  the  subsequent  proceedings,  and  the  deed, 
although  the  sheriff  at  the  sale  may  have  pointed  out,  as  the  property  he  was 
selling,  the  property  that  ought  to  have  been  described  in  the  mortgage. 
The  authority  of  the  sheriff  to  sell  is  limited  to  the  property  actually  described 
in  the  decree  and  order  of  sale. 

From  the  Gibson  Common  Pleas. 

R.  M.  y.  Miller  and  O,  M,  Welbom^  for  appellant. 
y.  Baker,  for  appellee. 

Downey,  J. — ^The  only  question  presented  in  this  case  is 
as  to  the  sufficiency  of  the  complaint,  a  demurrer  to  which, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  was  sustained  by  the  common  pleas. 

The  material  facts  are,  that  Kolb  was  the  owner  of  part  of 
lot  number  forty-six,  on  the  original  plat  of  the  town  of 
Princeton,  and  was  in  possession  of  the  same.  On  the  8th 
day  of  February,  i868,  he  executed  a  mortgage  thereof  to 
John  H.  French,  to  secure  a  debt  which  he  owed  to  French. 
On  the  29th  day  of  April,  1869,  Kolb  executed  another 
mortgage  of  the  same  property  to  Andrew  McCarty,  to 
indemnify  him  as  his  replevin  bail.  It  is  alleged  that  in  each 
instance  Kolb  intended  to  mortgage  the  part  of  said  lot 
described  as  follows  :  Beginning  at  a  stake  on  the  south  line 
of  the  lot,  which  point  is  seventy-four  feet  and  three  inches 
from  the  south-west  corner  of  the  lot,  and  running  thence 
west  on  the  south  line  twenty  feet,  thence  north  forty-three 
feet,  thence  east  twenty  feet,  and  thence  south  forty  feet  to 
the  place  of  beginning ;  but  by  mistake  mortgaged  the  part 
thereof  described  as  follows  :  Beginning  on  the  south  line 
of  said  lot,  at  a  point  seventy-four  feet  and  three  inches  from 
the  south-west  comer  of  the  lot,  it  being  the  south  comer 
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of  the  building  now  owned  by  D.  StoU,  and  running  thence 
cast  twenty  feet  to  the  south-east  comer  of  said  building,, 
thence  north  forty-three  feet,  thence  west  twenty  feet,  thence 
south  forty-three  feet  to  the  beginning.  McCarty,  having  had 
the  first  named  mortgage  assigned  to  him,  filed  his  complaint 
in  the  Gibson  Common  Pleas  to  foreclose  the  two  mort- 
gages, obtained  judgment  therefor,  sold  the  property  to  the 
plaintiff  on  the  execution,  and  the  same  was  conveyed  to 
him  by  the  incorrect  description  contained  in  the  mort- 
gages. 

It  is  alleged  in  the  complaint,  "that  the  sheriff  sold 
the  real  estate  intended  to  have  been  mortgaged ;  that  the 
plaintiff  purchased  in  the  bona  fide  belief  that  the  real  estate 
was  properly  described  in  the  mortgage,"  etc.,  "  the  sheriff 
at  the  time  of  offering  said  premises  pointing  out  the  true 
real  estate  as  being  the  real  estate  which  he  was  about  to 
sell ;  all  of  which  more  fully  appears  by  said  order  of  sale, 
and  sheriff's  return,*'  etc. 

It  is  fully  conceded,  however,  that  the  erroneous  descrip- 
tion contained  in  the  mortgage  was  carried  into  the  judg- 
ment, order  of  sale  issued  to  the  sheriff,  the  advertisement, 
and  sheriff's  deed.  It  is  also  alleged,  that  the  defendant 
refuses  to  correct  the  mistake  so  made. 

The  plaintiff  asks  that  the  mortgages,  proceedings,  and 
decree  of  foreclosure,  and  the  sheriff's  deed  may  be  reformed, 
so  that  the  mistake  may  be  corrected ;  that  a  commissioner 
may  be  appointed  to  execute  to  the  plaintiff  a  good  and 
sufficient  deed  of  conveyance,  properly  describing  the  prem- 
ises ;  that  the  defendant,  and  all  persons  claiming  under  him, 
be  perpetually  enjoined  from  setting  up  any  claim  to  said 
property,  and  for  other  proper  relief.  A  copy  of  the  mort- 
gages, judgment,  order  of  sale,  return,  and  deed,  is  made 
part  of  the  record. 

That  the  mistake  in  the  mortgages  might  have  been  cor- 
rected in  an  action  brought  for  that  purpose,  prior  to  the 
action  for  its  foreclosure,  we  have  no  doubt ;  and  there  is  no 
doubt  that,  under  the  code,  the  mistake  in  the  mortgage 
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might  have  been  corrected  in  the  same  action  in  which  its 
foreclosure  was  sought.  It  is  expressly  provided  by  the 
statute,  that  .when  the  plaintiff  desires  to  recover  the  posses- 
sion of  title  papers,  or  other  instruments  of  writing,  or  cor- 
rect any  mistake  therein,  a  separate  action  may  be  brought 
therefor;  or  the  possession  of  such  title  papers,  or  other 
instruments  of  writing,  may  be  recovered ;  or  mistakes  cor- 
rected in  any  other  action,  when  such  recovery  or  correction 
would  be  essential  to  a  complete  remedy.  2  G.  &  H.  98,  sec* 
71.  But  the  case  under  consideration  is  clearly  not  one  to 
which  this  rule  of  law  can  be  applied.  Here  there  was  no 
action  to  correct  the  mistake  in  the  mortgage  before  it  was 
foreclosed ;  nor  was  any  correction  of  it  sought  in  the  action 
brought  for  its  foreclosure.  But  the  purchaser  at  the  sher- 
iff's sale  asks  for  a  correction  of  the  mistake  in  the  mort- 
gages, in  the  judgment  of  foreclosure,  in  the  order  of  sale 
issued  thereon,  in  the  advertisements  of  the  land  for  sale,  in 
the  officer's  return,  and  in  (he  deed ;  that  we  shall  make  them 
apply  to  another  piece  of  land  than  that  mentioned  and 
described  in  them,  and,  in  effect,  vest  in  him  thp  title  to  a 
tract  or  piece  of  land  which  was  not  mortgaged,  not  directed 
to  be  sold,  not  advertised,  not  in  fact  sold,  and  never  con- 
veyed  to  him. 

The  allegation  in  the  complaint,  that  the  sheriff  pointed 
out  the  correct  piece  of  land  as  being  that  which  he  was 
about  to  sell,  etc.,  cannot  alter  the  case.  The  sheriff  was 
commanded  to  sell  a  designated  piece  of  real  estate.  It  was 
definitely  described  in  the  order  of  sale,  and  the  writ  gave 
him  no  authority  to  sell  any  other  piece  of  property,  and  he 
had  advertised  no  other  property  for  sale.  These  difficulties 
suggested  themselves  to  us  in  the  case  of  Rogers  v.  Abbott^ 
37  Ind.  138,  and  drove  us  to  hold,  according  to  the  abstract 
of  the  opinion,  that  where  land  has  been  sold,  and  the  pur- 
chaser put  into  possession,  and  the  purchase-money  paid, 
but  an  erroneous  description  of  the  land  has  been  carried 
through  the  bond  for  a  deed  into  the  deed  itself,  and  perpet- 
uated through  subdivisions  of  the  land  and  resales,  in  all 
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-ca&ts  possession  being  given  and  the  purchase-money  paid, 
•equity  will  grant  relief  and  correct  the  misdescription  upon 
proper  proof.  But  when,  during  the  transfer,  a  judicial  sale 
intervenes,  and  the  error  is  carried  into  the  judgment,  the 
•order  of  sale  or  execution,  the  advertisement,  the  appraise- 
ment, the  sale,  and  the  sheriff's  deed,  equity  cannot  give 
relief  by  ordering  a  correction  of  the  description  of  a  subdi- 
vision at  the  suit  of  the  purchaser  at  the  sheriff's  sale,  or 
those  claiming  under  him. 

Counsel  for  appellant  refer  us  to  Lindley  v.  Cravens^  2 
Blackf.  426,  as  an  authority  in  favor  of  the  sufficiency  of  the 
complaint,  but  it  is  clearly  not  an  authority  on  this  point. 
There  had  been  no  judicial  sale  of  property  in  that  case.  It 
was  there  held,  that  a  mistake  in  a  bond  on  which  the  action 
was  brought  could  not  be  corrected  by  setting  it  up  in  an 
action  at  law ;  but  that  it  might  be  corrected  in  equity  afler 
judgment  thereon  at  law,  the  proper  parties  being  brought 
before  the  court. 

Following  the  ruling  in  the  case  in  37  Ind.,  we  must 
hold,  that  there  was  no  error  in  sustaining  the  demurrer  to 
the  complaint.  If  the  appellant  has  any  remedy,  it  must  be 
sought  in  some  other  form  than  that  to  which  he  has  resorted 
in  this  case. 

The  judgment  is  affirmed,  with  costs. 


Hicks  et  al.  v.  Danford  et  al. 

~KSAL  'EssKrz.'^Recovery  of.^^CemUery, — ^Where  the  owner  of  real  estate  per* 
mitted,  daring  his  life,  the  use  of  it  by  the  public  as  a  burying-ground,  and 
expected  that  at  some  time  a  church  would  be  erected  thereon,  but  where  it 
was  not  shown  that  he  intended  to  vest  the  title  in  any  denomination  exclu- 
sively, a  church  oiganization,  not  in  existence  until  af^er  the  death  of  the 
owner,  could  not  recover  the  real  estate  of  the  heiis  or  their  grantees,  or  oom* 
pel  a  conveyance  of  the  same  to  such  oiganizatioiL 
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From  the  Brown  Circuit  Court 

F.  T,  Hord,  for  appellants. 
Herod  &  Winter,  for  appellees. 

Downey,  J. — Hicks,  Stillabower,  and  Anderson,  as  trus- 
tees of  the  Christian  Bethel  Church,  sued  Danford  and  Sally 
and  Harrison  Miller,  alleging  in  their  complaint,  in  substance, 
that  in  1857  George  Anderson,  then  in  life,  was  the  owner 
in  fee  simple  of  certain  described  real  estate,  and  being  so  the 
owner  thereof,  he  did  give  and  dedicate  to  said  church,  for 
the  sole  use  and  benefit  thereof,  a  certain  tract  of  land,  a 
particular  description  of  which  is  given  in  the  complaint,  for 
the  purpose  of  a  graveyard  and  erecting  a  meeting-house 
thereon  ;  that  said  church,  in  pursuance  of  said  gift  and  ded- 
ication, took  possession  of  said  land,  so  given  as  aforesaid, 
immediately  after  the  grant  thereof  as  aforesaid,  erected  a 
meeting-house  thereon,  and  used  and  occupied  the  residue 
thereof  for  the  purpose  of  a  burying-ground ;  that  said 
George  Anderson  promised  and  agreed  to  make  to  said 
church  a  conveyance  of  said  land  so  given  as  aforesaid,  but 
failed  to  do  so,  and  dying  soon  afterward,  the  said  land 
descended  to  said  Sally  Miller,  then  Sally  Coy ;  that  after- 
ward said  Sally  Coy  married  said  Harrison  Miller,  and  said 
Sally  and  Harrison,  on  the  8th  day  of  April,  1871,  sold  and 
conveyed  to  Danford  all  of  said  land,  except,  etc. ;  that  before 
their  said  conveyance  plaintiffs  demanded  of  them  a  convey- 
ance of  said  land  to  them,  which  they  failed  to  make.  A 
copy  of  the  deed  from  Miller  and  wife  to  Danford  is  made 
part  of  the  complaint. 

It  is  alleged  that  the  plaintiffs  are  the  lawfully  elected  and 
duly  qualified  trustees  of  said  church  ;  that  said  Miller  and 
wife  and  Danford  claim  that  the  land  dedicated  and  given 
was  land  excepted  from  the  operation  of  the  deed  to  Dan- 
ford, and  no  more,  and  refuse  to  convey  to  plaintiffs  any  more 
than  was  therein  reserved;  wherefore  plaintiffs  pray  that 
the  cloud  be  removed  from  the  plaintiffs'  title  aforesaid,  that 
the  title  to  the  land  be  quieted  in  favor  of  the  plaintiffs,  the 
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appointment  of  a  commissioner  to  make  a  conveyance 
thereof  to  the  plaintiffs,  and  for  other  proper  relief. 

The  defendants  answered  by  a  general  denial.  The  issue 
was  tried  by  the  court,  there  was  a  finding  for  the  defend- 
ants, a  motion  for  a  new  trial  overruled,  and  final  judg- 
ment for  the  defendants.  The  grounds  of  the  motion  for ^bl 
new  trial  were,  that  the  finding  was  contrary  to  the  law  and 
the  evidence.  The  only  error  properly  assigned  is  the  over- 
ruling of  the  motion  for  a  new  trial. 

We  have  examined  carefully  the  evidence  as  set  out  in  the 
bill  of  exceptions,  and  have  come  to  the  conclusion  that  it 
does  not  sustain  the  complaint.  We  think  the  court  below 
committed  no  error  in  finding  for  the  defendants,  and  refus- 
ing a  new  trial.  The  evidence  shows  that  the  deceased,  in 
his  lifetime,  allowed  the  ground  in  question  to  be  used  by 
the  public  generally  for  a  burying-ground,  and  that  he 
expected  that  there  would  be  a  church  edifice  erected  thereon 
at  some  time.  But  we  do  not  think,  from  the  evidence,  that 
he  intended  to  vest  the  title  in  the  trustees  of  any  denomina- 
tion exclusively.  There  is  no  evidence  to  show  that  he 
intended  to  vest  the  title  in  trustees  for  the  use  of  the  organ- 
ization represented  by  the  plaintiffs.  That  organization  in 
that  neighborhood  was  not  in  existence  at  or  before  the  time 
of  his  death.  One  witness  says,  "  he  spoke  of  making  a 
union  church  of  Methodists,  Baptists,  Christians,  and  some 
other  denomination  that  I  have  forgotten."  The  deceased 
did  not  belong  to  any  church,  but  was,  as  a  witness  says,  ''a 
kind  of  freethinker  in  religious  matters."  He  had  belonged 
to  the  '*  Separate  Baptists."  A  witness,  who  appears  to  be  a 
member  of  the  society,  testified  that  the  Separate  Baptist 
Church  went  down;  that  the  members  assumed  a  new  name ; 
that  the  church  building  was  partly  erected  by  the  Separate 
Baptists,  and  was  completed  by  the  new  organization ;  that 
Sally  Miller  promised  to  make  the  deed  to  the  Separate  Bap- 
tists, but  never  promised  to  make  the  deed  to  the  new  organ- 
ization, nor  was  any  demand  made  upon  her  for  a  deed  to 
Vol.  XLVII.— 15 
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the  appellants  as  trustees  of  the  new  organization.  The 
evidence  fails  to  show  that  the  appellants  are  the  legal  trus- 
tees of  the  new  organization.  It  is  not  charged,  and  does 
not  appear  in  the  evidence,  that  there  has  been  any  denial 
of  the  rights  of  any  one  claiming  under  the  dedication  of 
die  ground  for  the  purposes  of  a  cemetery,  nor  do  the  appel- 
lants claim  that  they  have  been  disturbed  in  the  use  of  the 
church. 

The  judgment  is  affirmed,  with  costs. 

Pttitioa  for  a  rehgaring  oTcrruled 
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pRomssOKY  Note. — Assignmeni. — Evidence,-^!!!  an  action  against  N.,  the 
maker,  by  W.  as  assignee  of  a  note  not  payable  in  bank,  payable* to  J.,  and 
by  bim  assigned  to  W.  by  delivery  only,  S.  became  a  party  defendant,  and 
filed  a  cross  complaint,  ailing  that  J.,  being  the  assignee  of  the  personal  prop- 
erty of  £.,  who  was  insolvent,  in  trust  to  pay  the  creditors  of  £1.,  sold  the 
property,  and,  without  the  knowledge  of  the  creditors,  took  therefor  the  note 
sued  on  of  the  purchaser,  N.,  payable  to  himself,  pledged  said  note  as  collat- 
eral security  to  W.,  the  plaintiff,  for  a  loan  of  money,  delivered  it,  without 
endorsement,  to  W.,  and  afterward  absconded;  whereupon  said  S.  was 
appointed  trustee  for  the  creditors;  prayer  for  judgment  against  N.  on 
the  note,  and  against  W.,  that  he  be  barred  from  asserting  any  claim  to  the  note. 

fftld,  that  the  fact  that  the  note  was  payable  to  J.  was  pri$nafacUf  but  not  con- 
clusive evidence  that  he  was  the  owner  thereof;  that  as  W.  did  not  acquire 
the  legal  title,  he  should  have  protected  himself  by  making  inquiries  of  the 
maker ;  that  neither  W.  nor  the  creditors  had  the  legal  title  or  the  greater 
equity,  but  the  equities  of  the  creditors  were  prior  to  those  of  W. ;  and  the  cnMS 
complaint  was  good  on  demurrer. 

From  the  Johnson  Common  Pleas. 

5.  P.  Oyler,  D.  Howe,  R.  M.  Kelly,  and  C.  W.  Snow,  for 

appellant. 

W.  W.  Woollen  and  C.  By  fields  for  appellees. 

BusKiRK,  J. — ^This  was  an  action  by  John  M.  Wilson,  as 
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assignee  of  Samuel  B.  Jenkins^  against  Augustus  and  Lewis 
Neible,  upon  a  promissory  note  executed  by  the  said  Augus- 
tus and  Lewis  Neible,  payable  to  the  said  Samuel  B.  Jenkins, 
ivho  sold  and  delivered  the  same  to  the  said  Wilson  without 
endorsement  Jenkins  was  made  a  defendant  to  answer  to 
his  interest  in  the  note.  The  appellant,  as  trustee  for  the 
-creditoQft  of  Milton  Engler,  upon  his  own  application,  was 
made  a  party  defendant,  and  thereupon  filed  a  cross  com- 
plaint against  the  said  Wilson  and  the  two  Neibles,  which 
was  as  follows : 

"  The  defendant  William  P.  Sims,  as  trustee  for  the  cred- 
itors of  Milton  Engler,  and  in  this  behalf,  by  way  of  cross 
complaint  against  the  plaintiff  and  his  co-defendants,  Augus- 
tus Neible  artd  Lewis  Neible,  says,  that  on  the day  of 

,  1 87 1,  said  Engler,  not  having  property  sufficient  to 

pay  his  indebtedness,  made  an  assignment  of  certain  per- 
sonal property  to  one  Samuel  B.  Jenkins,  the  payee  of  the 
note  sued  on,  in  trust  to  dispose  of  the  same,  and  apply  the 
proceeds  pro  rata  to  the  claims  of  said  creditors,  said  assign- 
ment being  made  with  the  consent  of  said  creditors ;  a  copy 
of  said  assignment  being  filed  and  made  part  hereof,  marked 
*  exhibit  A ;'  that  said  Jenkins  accepted  said  trust,  and  sold 
a  portion  of  said  property,  and  took  notes  from  the  purchasers 
in  payment  thereof,  including  the  note  sued  on  in  this  action, 
and  wrongfully  and  fraudulently,  and  without  the  knowledge 
of  said  creditors,  made  said  notes  payable  to  himself  individ- 
ually ;  that  afterward  said  Jenkins  wrongfully  and  fraudu- 
lently, and  without  the  knowledge  of  said  creditors,  pledged 
said  notes,  including  the  note  in  suit,  to  plaintiff,  as  collateral 
security  for  a  loan  of  money,  at  the  time  loaned  by  said 
plaintiff  to  said  Jenkins,  and  in  pursuance  thereof  delivered 
said  notes  to  plaintiff  without  endorsement;  that  afterward, 
and  before  the  commencement  of  this  suit,  said  Jenkins 
became  insolvent  and  absconded  to  parts  unknown,  and  is 
now  a  non-resident  of  the  State  of  Indiana ;  that  said  Engler, 
ever  since  said  assignment,  has  been  a  non-resident  of  the 
State  of  Indiana,  and  his  property  in  said  State,  including 
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the  property  assigned  to  said  Jenkins  and  the  notes  afore- 
said, is  not  sufficient  pay  his  said  creditors  ;  that  at  the  June- 
term,  1872,  of  the  Johnson  Court  of  Common  Pleas,  upon 
the  petition  of  one  John  Graham,  such  proceedings  were  had 
that  said  Jenkins  was  removed  from  his  said  trust,  and  this 
defendant  appointed  trustee  in  his  stead,  with  authority  to 
do  whatever  may  be  necessary  to  be  done  in  the  pj^mises; 
all  of  which  will  more  fully  appear  from  the  records  of  said 
proceedings,  a  copy  of  which  is  filed  and  made  part  hereof^ 
marked  '  exhibit  B ;'  wherefore  this  defendant  prays  judg- 
ment  against  said  defendants  Augustus  Neible  and  Lewis 

Neible,  for  the  sum  of dollars,  the  amount  due  on 

the  note  sued  on,  and  against  said  plaintiff,  that  he  be  forever 
barred  from  asserting  any  claim  or  title  to  the  note  sued  on^ 
and  for  such  other  relief  as  may  be  right  and  proper." 

A  demurrer  was  sustained  to  the  above  cross  complaint^ 
and  the  appellant  excepted. 

Augustus  and  Lewis  Neible  answered,  setting  up,  in  sub- 
stance, the  same  facts  that  are  contained  in  the  above  cross 
complaint  To  this  answer  a  demurrer  was  sustained,  but 
no  error  is  assigned  on  such  ruling. 

Appellant  declining  to  amend,  the  case  was  submitted  to 
the  court  for  trial,  and  a  finding  had  and  a  judgment  rendered 
in  favor  of  appellee  Wilson,  and  against  appellees  Augustus 
and  Lewis  Neible,  for  the  amount  due  on  the  note,  and  in 
favor  of  appellees  Wilson  and  the  two  Neibles  and  against 
appellant  for  costs  upon  the  cross  complaint. 

The  only  error  assigned  is,  that  the  court  below  erred  in 
sustaining  the  demurrer  of  appellee  Wilson  to  appellant's 
cross  complaint. 

We  have  not  been  favored  with  a  brief  from  the  appellee 
Wilson,  The  following  extract  from  the  brief  of  counsel  for 
appellant  will  furnish  a  statement  of  the  respective  positions 
assumed : 

'•  We  are  obliged  to  anticipate  the  argument  of  counsel  for 
appellee  Wilson,  but  we  suppose  they  will  insist  that  he  is 
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-entitled  to  the  proceeds  of  the  note  in  controversy  upon  some 
one  or  all  of  the  following  grounds : 

''  1st.  Upon  the  ground  that  appellee  is  a  bonafde  pur- 
•chaser. 

"  2d.  Upon  the  ground  that  the  creditors  represented  by 
appellant  are  estopped  to  claim  any  interest  in  the  note. 

"  3d.  Upon  the  ground  that  the  case  at  bar  comes  within 
the  equitable  rule,  that  when  one  of  two  equally  innocent 
parties  must  suffer  by  the  fraud  of  a  third  person,  he  should 
bear  the  loss  who  has  entrusted  such  third  person  with  the 
power  to  perpetrate  the  fraud. 

"  The  rules  in  favor  of  bona  fide  purchasers  do  not  apply 
to  the  case  at  bar.  They  relate  principally  to  bona  fide  pur- 
chasers: 1st.  Of  real  estate.  2d.  Of  commercial  paper. 
3^.  In  England,  of  articles  sold  in  market  overt. 

"These  rules  are  exceptions  to  the  more  general  rule,  that 
no  one  can  convey  a  better  title  than  he  himself  has.  This 
general  rule  is  especially  applicable  to  sales  of  personal  prop- 
erty. A  familiar  illustration  of  this  is  seen  in  the  case  of  a 
^<7»ay£^if  purchaser  of  personal  property  sold  to  another  upon 
-condition  that  it  is  to  remain  the  property  of  the  first  seller 
until  paid  for.  Here  the  property  is,  or  may  be,  actually 
delivered  to  the  first  purchaser;  he  is  clothed  with  all  the 
indicia  of  ownership ;  and  there  is  nothing  to  put  the  second 
purchaser  upon  his  guard.  At  first  blush  it  would  seem  that 
under  such  circumstances  the  second  purchaser  might  well 
urge  that  if  loss  is  to  follow  the  fraud,  or  breath  of  contract, 
•of  the  first  purchaser,  it  ought  to  fall  upon  the  first  seller  who 
first  gave  him  credit  and  clothed  him  with  the  power  to 
deceive.  Yet  it  has  been  held  repeatedly  that  in  such  case 
the  second  purchaser  must  yield  to  the  rights  of  the  first 
seller.  Dunbar  v.  Razvles,  28  Ind.  225 ;  Austin  v.  Dye^  46 
N.  Y.  500. 

"  The  reasons  upon  which  these  decisions  are  based  are 

equally  applicable  to  the  case  at  bar.     The  mere  fact  that 

one  holds  a  note,  or  that  it  purports  to  be  payable  to  him» 

:2nay  he  prima  facie,  but  is  not  conclusive,  evidence  of  owner- 
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ship.    He  may  hold  it  as  collateral  security,  or  in  the  capac- 
ity of  executor,  guardian,  or  trustee." 

The  ruling  in  Dunbar  v«  RawleSy  supra^  is  supported  by  the 
previous  rulings  of  this  court,  in  SItireman  v.  yackson^  14 
Ind.  459,  Hamvay  v.  Wallace^  18  Ind.  377,  Thomas  v.  Winter^ 
12  Ind.  322,  and  Hummer  v.  Shirley^  16  Ind.  380,  where  the 
authorities  are  fully  collected,  and  the  law  accurately  stated- 

The  general  rule,  that  no  one  can  convey  a  better  title 
than  he  himself  has,  is  more  particularly  applicable  to  assign- 
ments of  choses  in  action  not  governed  by  the  law  merchant. 
That  the  assignee  in  such  case  takes  the  chose  in  action  sub- 
ject to  all  the  equities  attaching  to  it  in  the  hands  of  the 
assignor,  is  too  well  settled  to  admit  of  controversy.  2  Spence- 
Eq.  Jur.  863  ;  Broom  Leg.  Max.  416, 419 ;  Snell  Eq.  66 ;  Perry" 
Trusts,  sec.  831. 

The  case  of  Covellw.  The  Tradesman's  Bank,  i  Paige,  131,- 
is  much  in  point.  In  that  case  Covell  held  a  note,  not  negor 
tiable,  against  T.  &  J.  Hunt.  He  borrowed  money  of  MuU 
lins,  and  pledged  the  note  as  security^  indorsing  his  name  on 
the  back.  Mullins,  pretending  to  be  the  owner  of  the  note, 
procured  a  loan  from  the  bank,  and  assigned  the  note  by 
indorsement  to  the  bank,  which  took  the  note  for  value  and 
without  notice.  Mullins  afterward  became  insolvent,  and 
the  question  involved  in  the  suit  was,  whether  Covell  or  the 
bank  was  entitled  to  the  proceeds  of  the  note.  Walworth, 
C.  J.,  said  that  there  were  three  questions  in  the  case : 

'^  I.  Has  either  party  the  greater  equity? 

"  2.  If  the  equities  are  equal,  has  either  party  the  legal 
right  ? 

"3.  If  neither  has  the  greater  equity,  or  the  legal  rights 
which  party  has  the  prior  equity?" 

He  decided  that  neither  party  had  the  greater  equity, 
or  the  legal  right ;  but  that  Covell's  equity  was  prior  to 
that  of  the  bank,  and  on  this  ground  decreed  in  favor  of 
Covell. 

The  case  of  Evertson  v.  Evertson^  5  Paige,  644,  is  still 
more  in  point.    The  decision  is  fairly  presented  in  the  syl* 
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labus,  which  is  as  follows  :  "  Where  a  guardian  invested 
money  belonging  to  the  complainants,  who  were  his  wards, 
upon  a  bond  and  mortgage  in  his  own  name,  and  afterward 
assigned  such  bond  and  mortgage  as  a  collateral  security  for 
an  antecedent  debt  due  from  himself,  and  subsequently  died 
insolvent ;  held,  that  the  assignee  of  the  bond  and  mortgage 
was  not  entitled  to  hold  them  as  against  the  complainants, 
although  he  had  no  notice  of  their  equitable  right  to  the 
bond  and  mortgage  at  the  time  of  the  assignment;  and  that 
a  payment  to  the  assignee,  by  the  mortgagor,  after  notice  of 
the  equitable  rights  of  the  complainants,  would  not  protect 
him  against  their  prior  equity." 

In  the  case  last  cited,  it  appears  that  the  assignment  was 
made  as  collateral  security  for  a  pre-existing  debt.  But  if 
the  note  is  not  negotiable,  or  if,  being  negotiable,  the  assign* 
ment  is  a  mere  equitable  assignment,  then  the  assignee  takes 
subject  to  all  equities  against  the  assignor,  whether  the 
assignment  be  for  a  pre-existing  or  a  contemporaneous  con- 
sideration. In  this  very  case,  Walworth,  C.  J.,  says :  ''  In 
the  case  of  Cavtll  v.  The  Tradesmatis  Bank,  I  came  to  the 
conclusion  that  no  such  distinction"  (between  the  equities  of 
the  obligor  and  those  of  persons  not  parties  to  the  note) 
**  existed  where  the  subsequent  assignee  obtained  nothing  but 
an  equity  under  his  assignment,  but  neither  the  legal  estate, 
nor  the  legal  right  to  sue  in  his  own  name ;  even  where  he 
had  actually  advanced  his  money  upon  the  faith  of  such 
assignment."  pp.  648,  649. 

Indeed,  it  is  apparent  from  the  two  cases  just  cited,  as 
well  as  from  the  one  next  cited,  that  the  question  whether 
the  assignment  is  for  a  pre-existing  or  a  contemporaneous 
debt  is  only  material  as  it  respects  notes  negotiable  by,  and 
assigned  according  to,  the  law  merchant.  In  the  case  at  bar, 
it  will  be  observed  that  the  note  is  not  negotiable  by  the 
law  merchant,  and  cannot  have  a  bona  fide  holder^  in  the 
technical  meaning  of  that  term.  Moreover,  the  assignment  to 
appellee,  as  is  shown  by  the  pleadings,  was  by  delivery  only, 
and  hence  vested  in  him  only  an  equitable  title. 
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The  case  of  Bush  v.  LatJirop,  22  N.  Y.  535,  very  fully 
sustains  the  doctrine  above  stated.  In  that  case,  one  Addis 
executed  a  bond  and  mortgage,  not  negotiable,  to  Cole; 
Cole  assigned  the  same  to  Noble,  plaintiff's  intestate ;  Noble 
assigned  the  same  by  written  assignment  on  the  back  of  the 
mortgage,  as  collateral  security,  to  Preston ;  Preston  assigned 
the  same  by  written  assignment,  purporting  to  be  for  a  val- 
uable consideration,  to  Smith  &  Newton ;  Smith  &  Newton 
assigned  the  same  to  defendant  Lathrop,  for  a  valuable  con* 
sideration  paid  at  the  time.  Action  by  plaintiff  to  compel 
the  defendant  to  assign  to  plaintiff  the  bond  and  mortgage. 
An  elaborate  opinion  was  delivered  by  Denio,  J.,  who, 
assuming  that  >the  defendant  was  a  purchaser  for  value  and 
without  notice,  held  that  he  took,  nevertheless,  subject  to  all 
the  equities  in  favor  of  plaintiff 's  estate. 

In  full  accord  with  the  cases  cited  above  is  the  case  of 
Elliott  V.  Armstrongs  2  Blackf.  198.  In  that  case,  the  court 
say :  "  Perhaps,  however,  it  may  be  said  that  Horner,  by 
the  purchase  from  Ruffin  for  a  valuable  consideration,  became 
the  owner  of  the  note,  although  Rufiin,  at  the  time,  had  no 
property  in  it,  nor  any  authority  to  sell  it.  In  the  sale  of 
personal  property,  not  in  market  overt,  the  general  rule  is, 
that  though  the  purchase  be  bona  fide  and  for  value,  the  pur- 
chaser can  receive  no  better  title  than  that  of  which  the 
seller  was  possessed ;  and  must,  at  all  times,  yield  to  the  claim 
of  the  rightful  owner.  To  this  general  rule,  however,  there 
is  an  exception  in  favor  of  negotiable  instruments,  such  as 
bills  of  exchange  and  promissory  notes.  When  these  are 
originally  made  payable  to  bearer;  or  when,  in  the  first 
instance,  they  are  payable  to  order,  and  afterward  by  a  blank 
endorsement  become  payable  to  bearer,  they  pass  by  deliv- 
ery ;  and  the  purchaser  of  them,  who  uses  caution,  pays  a 
valuable  consideration,  and  takes  them  in  the  course  of  busi- 
ness, has  a  good  title  against  all  the  world,  whether  the 
seller  had  any  title  or  not.     Wookey  v.  Pole^  4  Barn.  &  Aid. 

er 

The  above  doctrine  is  correct,  subject  to  the  modification 
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made  by  statute  as  to  what  notes  are  governed  by  the  law 
merchant.     See  Parkinson  v.  Finch,  45  Ind.  122. 

The  case  of  Stoner  v.  Brazvn,  18  Ind.  464,  is  clearly  distin- 
guishable from  the  foregoing  cases.  There,  Henry  C.  Jus- 
tice was  the  absolute  owner  of  the  note,  a<%  its  payee.  He 
pledged  and  delivered  it  to  Hannah  Justice,  to  secure  the 
payment  of  a  debt.  While  the  note  was  thus  pledged,  she, 
Hannah,  was  induced  by  his  fraudulent  representations  to 
redeliver  it  to  him  for  a  pretended  temporary  purpose ;  and, 
instead  of  returning  the  note  to  her,  he  sold,  and,  for  a  valu- 
able consideration,  assigned  it  to  Brown,  who  had  no  notice 
whatever  that  it  had  been  pledged.  The  note  was  never 
assigned  to  Hannah  Justice,  but  the  legal  title  remained  in 
the  payee.  She  had  a  mere  equitable  right  to  possess  the 
note,  and  control  its  proceeds.  As  between  her  and  him, 
her  equity  would  have  been  protected  against  his  fraud,  but 
the  court  held  that  she  was  not  entitled  to  such  protection 
against  Brown,  who  was  a  ^^;/^^^f  purchaser  without  notice 
of  her  equitable  rights.  He  held  the  legal  title,  and  she  had 
a  mere  equity.  In  such  case,  the  legal  title  must  prevail  over 
a  mere  equity.  In  the  present  case,  Jenkins  held  the  naked 
legal  title,  but  was  not  the  beneficial  owner  of  the  note. 
Although  the  note  was  payable  to  him,  he  held  it  in  trust 
for  others.  Nor  did  he  by  assignment  vest  the  legal  title  in 
Wilson,  but  by  delivery  he  vested  in  him  an  equitable  inter- 
est. 

Upon  the  facts  appearing  in  the  record,  no  fault  or  negli- 
gence can  be  imputed  to  the  creditors.  It  is  alleged  in  the 
cross  complaint,  and  admitted  by  the  demurrer  to  it,  that  the 
creditors  had  no  knowledge  that  Jenkins  had  taken  the  note 
payable  to  himself;  but  that  he  had  so  done  fraudulently, 
and  had  fraudulently  sold  and  delivered  it  to  Wilson.  The 
creditors  were  not  bound  to  presume  that  Jenkins  would  act 
fraudulently.  The  fact  that  the  note  was  payable  to  Jenkins 
was  prima  facie,  but  not  conclusive  evidence  that  he  was  the 
owner.  As  Wilson  did  not  acquire  the  legal  title,  he  should 
liave  protected  himself  by  making  inquiries  of  the  makers. 


334  SUPREME  COURT  OF  INDIANA. 

Devore  et  al,  v»  McDennitt. 

In  the  present  case,  neither  Wilson  nor  the  creditors  had  the 
legal  title  to  the  note.  The  equities  of  the  parties  were  equals 
but  those  of  the  creditors  were  prior  to  Wilson's,  and  they 
must  prevail. 

In  our  opinion,  the  court  erred  in  sustaining  the  demurrer 
to  the  cross  complaint 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  cross  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion* 


Devorb  et  al.  v.  McDermitt. 

From  the  Blackford  Circuit  Court. 

W.  A.  Bonham^  %  Cantwell^  and  y.  B.  Weir,  for  appellants.. 
W.  H.  Carroll,  for  appellee. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  on  an  account  for  making  railroad  ties  and 
fence  posts.  It  was  commenced  before  a  justice  of  the  peace^ 
where  the  plaintiff  recovered  ninety-three  dollars  and  eighty 
cents,  and  the  defendants  appealed.  In  the  circuit  court,  the 
plaintiff  had  a  verdict  and  judgment  for  one  hundred  and 
fifty  dollars.  The  defendants  moved  for  a  new  trial,  assign- 
ing, among  other  grounds,  that  the  damages  assessed  were 
excessive. 

The  evidence  is  set  out  in  a  bill  of  exceptions,  and,  upon 
an  examination  of  it,  we  are  of  opinion  that  it  fails  to  sustain 
the  verdict  for^so  large  an  amount.  The  damages  assessed 
were  excessive,  and  the  motion  for  a  new  trial  should  have 
prevailed. 

We  are  of  opinion  that  the  amount  recovered  before  the 
justice  was  about  right      It  is  therefore  ordered  that  if  the 
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appellee  shall,  within  sixty  days  from  this  time,  remit  all  the 
damages  except  the  sum  of  ninety-three  dollars  and  eighty 
cents,  the  judgment  for  the  residue  will  be  affirmed,  at  the 
costs  of  the  appellee.  Otherwise  the  judgment  will  be 
reversed,  with  costs,  and  the  cause  remanded  for  a  newtriaL 


Effinger  v.  The  State. 

Liquor  Law.<— iSoZ?  on  Sunday, — Affideant, — ^In  a  prosecutioti  for  selling  infcozr 
icating  liquots  on  Sunday,  the  affidavit  alleged  that  the  sale  was  made  *'  on  oi 
about  the  2d  day  of  November,  1873,  the  said  day  being  Sunday." 

Hdd^  that  the  time,  which  was  an  essential  ingredient  of  the  offence,  was  not 
stated  with  sufficient  accuracy,  and  that  a  motion  to  quash  the  affidavit  should 
have  been  sustained. 

From  the  Jefferson  Circuit  Court. 

y.  Z.  Wilson  and  E.  R.  Wilson^  for  appellant. 
y,  C.  Denny,  Attorney  General,  for  the  State. 

WoRDEN,  C.  J. — Prosecution  for  selling  liquor  on  Sunday- 
Conviction  and  judgment,  over  motions  to  quash  the  affida- 
vit and  in  arrest  of  judgment.  The  affidavit  on  which  the 
prosecution  was  based  is  as  follows : 

"  State  of  Indiana,  Jefferson  county,  ss. :  William  Jones 
swears  that  on  or  about  the  2d  day  of  November,  1873,  in 
said  county,  John  Effinger,  as  affiant  verily  believes,  did 
unlawfully  sell  intoxicating  liquors  to  George  Reed,  forfeit 
cents,  the  said  day  being  Sunday,  and  the  said  John  Effinger 
having  then  and  there  a  permit  under  the  then  existing  laws 
of  the  State  of  Indiana  to  sell  intoxicating  liquors/' 

Two  objections  are  urged  to  the  affidavit ;  iirst,  that  it  is 
not  sworn  to  positively,  but  only  as  the  affiant  believes;  and,, 
second,  that  the  time  of  the  offence  is  not  sufficiently  stated. 
We  shall  pass  over  the  first  objection,  as  the  second  is  fatal. 
Time  here  is  an  indispensable  ingredient  of  the  offence,  and 
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vrhere  such  is  the  case  it  must  be  accurately  stated.  Clark 
V.  The  State,  34  Ind.  436;  The  State  v.  Land,  ^2  Ind.  311. 

The  affidavit  alleges  that  the  sale  was  made  on  or  about 
the  2d  day  of  November,  1873,  the  said  day  being  Sunday. 
What  day  is  alleged  to  have  been  Sunday  ?  Clearly  the  2d 
of  November,  1873,  as  no  other  day  had  been  mentioned. 
But  the  sale  is  not  alleged  to  have  been  made  on  that  day,  but 
only  on  or  about  that  day.  The  sale  may  have  been  made  on 
some  other  day  about  that  time.  The  affidavit  states,  in  sub- 
stance, that  the  2d  day  of  November,  1873,  was  Sunday,  and 
that  on  or  about  that  day  the  defendant  sold  the  liquor. 
This  is  clearly  insufficient.  The  case  can  not  be  distinguished 
from  that  of  The  State  v.  Land,  supra. 

The  court  below  erred  in  overruling  the  motion  to  quash 
the  affidavit. 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
lor  further  proceedings  in  accordance  with  this  opinion. 


The  Farmers  and  Merchants  Ins.  Co.  v.  Harrah. 

Foreign  Insurance  Company. — Statutory  Restrictions, — ^Before  an  insor- 
ance  company  incorporated  by  another  state  can  lawfully  transact  business  in 
this  State,  it  must  conform  to  the  requirements  of  our  laws,  and  must  procure 
a  certificate  of  authority  from  the  Auditor  of  State. 

Same. —  Construction  of  Statutes. — Repeal  by  Implication. — The  act  approved 
March  9th,  1855,  repealed  by  implication,  so  far  as  foreign  insurance  companies 
were  concerned,  the  act  of  June  1 7th,  1852,  i  G.  &  IL  272.  The  two  acts  were 
repugnant.  They  could  not  both  stand  and  be  enforced.  In  such  case,  the  last 
expressed  will  of  the  legislature  must  prevail. 

Same. — The  act  approved  December  21st,  1865,  is  a  substitute  for  the  act  of 
March  9th,  1855. 

Same. — Constitutional  Law, — This  State  has  the  constitutional  right  to  prescribe 
the  terms  on  which  corporations  organized  in  other  states  of  the  Union  may 
transact  business  in  this  State. 

Same. — ^While  corporations  are  recognized  as  citizens,  for  some  purposes,  of  the 
state  of  their  creation,  a  corporation  b  not  a  citizen  within  the  meaning  of  that 


MAY  TERM,  1874.  237 


The  Fanners,  etc.,  Ins.  Co.  v.  Harrah. 


clause  of  the  Constitution  of  the  United  States,  which  declares  that  the  citizens. 
of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states;  and  a  corporation  created  by  a  state  can  exercise  ^one 
of  the  functions  or  privileges  conferred  by  its  charter  in  any  other  state,  except 
by  the  consent  and  comity  of  the  latter. 

From  the  Greene  Circuit  Court. 

R.  R.  Taylor,  A.  C.  Covins,  E.  H.  C.  Carnns,  and  H.  Bums,^ 
for  appellant. 

E.  E.  Rose,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellant,  a  for- 
eign insurance  company,  against  tlie  appellee,  upon  a  premium 
note.  There  was  issue,  trial  by  the  court,  and  a  finding  for 
appellee,  motion  for  a  new  trial  overruled,  and  judgment  on 
the  finding.  The  only  error  assigned  is  overruling  the  motion 
for  a  new  trial. 

The  appellant  offered  in  evidence  a  resolution,  adopted  by 
the  appellant  as  required  by  the  second  section  of  ''an  act 
respecting  foreign  corporations  and  their  agents  in  this  State," 
to  which  the  appellee  objected,  upon  the  ground  that  it  was 
not  certified  in  the  manner  required  by  the  law.  It  was 
certified  under  the  seal  of  the  corporation.  It  is  contended 
that  it  should  have  been  a  sworn  copy,  as  required  by  section 
284  of  the  code,  2  G.  &  H.  184.  We  do  not  find  it  neces- 
sary to  decide  the  question  discussed.  The  resolution  or 
order  was  passed  and  certified  on  the  i8th  day  of  Novem- 
ber, 1863.  The  order  was  passed  and  certified,  as  is  shown 
by  the  order,  in  pursuance  of  the  second  section  of  the  act 
approved  June  17th,  1852,  i  G.  &  H.  272.  Such  act  was  not 
in  force  at  that  time.  The  second  section  of  that  act 
required,  as  a  condition  precedent  to  the  right  to  take  risks 
or  transact  any  business,  that  a  duly  certified  copy  of  an 
order,  or  resolution,  authorizing  any  agent  transacting  busi- 
ness in  this  State  to  acknowledge  service  of  process  in  any 
action  against  such  company,  to  be  filed  with  the  clerk  of  the 
circuit  court  of  any  county  in  which  such  company  proposed 
to  take  risks  or  transact  business. 

The  act  approved  March  2d,  1855,  repealed,  by  implica- 
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tion,  the  act  of  June  I7thy  1852,  so  far  as  foreign  insurance 
•companies  are  concerned.  By  the  later  act,  it  is  provided, 
''that  it  shall  not  be  lawful  for  any  agent  or  agents  of 
any  insurance  company,  incorporated  by  any  other  state  than 
the  State  of  Indiana,  directly  or  indirectly  to  take  risks  or 
transact  any  business  of  insurance  in  this  State,  without  first 
producing  a  certificate  of  authority  from  the  Auditor  of 
State."  The  two  acts  are  repugnant  They  can  not  both 
stand,  and  be  enforced.  In  such  case,  the  last  expressed 
will  of  the  legislature  is  to  prevail. 

The  act  approved  December  21st,  1865,  is  a  substitute  for 
the  act  approved  March  2d,  1855.      Hoffman  v.  Banks^  41 

Ind.  I. 

The  certificate  offered  in  evidence  did  not  conform  to  the 
requirements  of  the  act  of  1855.  The  ruling  of  the  court 
was  right 

The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

BusKiRK,  J. — ^We  are  asked  to  grantarehearing  in  this  case, 
to  the  end  that  we  may  examine  and  determine  whether  the 
act  of  December  21st,  1865,  is  constitutional.  The  point  was 
made  in  the  original  brief,  but  we  did  not  then  deem  it  neces- 
sary to  pass  upon  it.  It  is  now  earnestly  contended  that  the 
act  in  question  is  in  conflict  with  section  2,  of  article  4,  of  the 
Constitution  of  the  United  States,  which  provides  that  "the 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states." 

Theactsof  June  17th,  1852,  of  March  2d,  1 85 5, and  Decem- 
ber 2 1st,  1865,  involve  the  same  principle;  and  if  one  of  them 
is  void,  they  are  all  void. 

While  this  court  has  not  in  express  terms  held  such  acts 
to  be  constitutional,  they  have  been  recognized  and  treated 
as  valid  by  repeated  decisions  of  this  court.  Tlie  Rising 
Sun  Insurance  Co.  v.  Slaughter^  20  Ind.  520;  Tlu  Peoria  Mi 
^  F.  Ins.  Co.  V.  Walser,  22  Ind.  73 ;  McMiUen  v.  Terrell^  2S 
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Ind.  163;  New  England  F.  &  M.  Ins,  Co.  v.  Robinson,  2$ 
Ind.  536;  Hoffman  v.  Banksy  41  Ind.  i ;  TTie  Home  Ins.  Co. 
'Cf  N,  y,  V.  Duke,  43  Ind.  418;  The  Union  Central  Life  Ins. 
Co.  V.  Thomas,  46  Ind.  44. 

But  we  are  referred  to  the  case  of  The  Western  Union  Tel. 
Co.  V.  Dickinson,  40  Ind.  444,  where  it  was  held,  '^that  cor- 
porations are  citizens,  within  the  meaning  of  the  clause  of 
the  Constitution  of  the  United  States  which  extends  the 
judicial  power  of  the  courts  of  the  United  States  to  contro- 
versies between  citizens  of  different  states ;  and  they  are  citi* 
zens  only  of  the  state  or  sovereignty  that  created  them." 

The  ruling  in  that  case  is  unquestionably  right ;  but  that 
case  goes  no  further  than  to  hold  that  corporations  are  citi- 
zens of  the  state  or  sovereignty  that  created  them,  within  the 
meaning  of  the  clause  of  the  federal  constitution  which 
^extends  the  judicial  power  of  the  courts  of  the  UnitedStates 
to  controversies  between  citizens  of  difierent  states.  That 
•case  held,  that  being  citizens  of  the  state  that  created  them, 
they  had  a  right  to  maintain  suits  in  the  courts  of  the  United 
States,  as  other  citizens  had.  The  right  of  a  corporation, 
created  by  the  laws  of  one  state,  to  contract  and  carry  on 
business  in  another  state,  was  not  involved,  and  consequently 
was  neither  considered  nor  decided. 

In  The  Bank  of  Augusta  v.  Earle,  13  Peters,  519,  Mr. 
Chief  Justice  Taney  said:  "  It  is  very  true  that  a  corpora- 
tion can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created.  It  exists  only  in  con- 
templation of  law,  and  by  force  of  the  law;  and  where  that 
law  ceases  to  operate,  and  is  no  longer  obligatory,  the  cor- 
poration can  have  no  existence.  It  must  dwell  in  the  place 
of  its  creation,  and  can  not  migrate  to  another  sovereignty. 
But  although  it  must  live  and  have  its  being  in  that  state 
only,  yet  it  does  not  by  any  means  follow  that  its  existence 
there  will  not  be  recognized  in  other  places;  and  its  residence 
in  one  state  creates  no  insuperable  objection  to  its  power  of 
contracting  in  another.  It  is  indeed  a  mer^  artificial  beings 
invisible  and  intangible;  yet  it  is  a  person,  for  certain  pur- 
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poses  in  contemplation  of  law,  and  has  been  recognized  as 
such  by  the  decisions  of  this  court.  It  was  so  held  in  the 
case  of  The  United  States  v.  Amedy,  ii  Wheat  412,  and  in 
Beastonw,  The  Farmers*  Bank  of  Delaware,  12  Peters,  135. 
Now,  natural  persons,  through  the  intervention  of  agents, 
are  continually  making  contracts  in  countries  in  which  they 
do  not  reside;  and  where  they  are  not  personally  present 
when  the  contract  is  made ;  and  nobody  has  ever  doubted  the 
validity  of  these  agreements.  And  what  greater  objection 
can  there  be  to  the  capacity  of  an  artificial  person,  by  its 
agents,  to  make  a  contract  within  the  scope  of  its  limited 
powers,  in  a  sovereignty  in  which  it  does  not  reside;  pro- 
vided such  contracts  are  permitted  to  be  made  by  them  by 
the  laws  of  the  place  ? 

"  The  corporation  must  no  doubt  show,  that  the  law  of 
its  creation  gave  it  authority  to  make  such  contracts,  through 
such  agents.  Yet,  as  in  the  case  of  a  natural  person,  it  is 
not  necessary  that  it  should  actually  exist  in  the  sovereignty 
in  which  the  contract  is  made.  It  is  sufficient  that  its  exist- 
ence as  an  artificial  person,  in  the  state  of  its  creation,  is 
acknowledged  and  recognized  by  the  law  of  the  natioa 
where  the  dealing  takes  place;  and  that  it  is  permitted  by  the 
laws  of  that  place  to  exercise  there  the  powers  with  which 
it  is  endowed. 

"  Every  power,  however,  of  the  description  of  which  we 
are  speaking,  which  a  corporation  exercises  in  another  state, 
depends  for  its  validity  upon  the  laws  of  the  sovereignty  in 
which  it  is  exercised ;  and  a  corporation  can  make  no  valid 
contract  without  their  sanction,  express  or  implied." 

In  Paid  V.  Virginia^  8  Wallace,  168,  it  was  held,  that  the 
business  of  insurance,  as  ordinarilj'^  conducted,  was  not  com- 
merce, and  that  a  corporation  of  one  state,  having  an  agency 
by  which  it  conducted  that  business  in  another  state,  was  not 
engaged  in  commerce  between  the  states. 
*"  It  was  also  held  in  that  case,  that  a  corporation  was  not 
a  citizen  within  the  meaning  of  that  clause  c  f  the  constitu- 
tion which  declares  that  the  citizens  of  each  state  shall  be 
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entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 

several  states,  and  that  a  corporation  created  by  a  state  could 

exercise  none  of  the  functions  or  privileges  conferred  by  its 

charter,  in  any  other  state  of  the  Union,  except  by  the  ^ 

comity  and  consent  of  the  latter.  "  ^  <^^-  >--^v  /•v*z£..r*6  h-  ^-^^  7^ 

The  ruling  in  the  above  case  was  adhered  to  in  the  cases  of 
Liverpool  Ins.  Co.  v.  Massachusetts,  lo  Wallace,  566,  Railway 
Company  v.  WhittotCs  Adnir,  13  Wallace,  270,  and  Insur- 
mnce  Company  v.  Francis,  11  Wallace,  210. 

We  entertain  no  doubt  that  the  acts  in  question  are  consti- 
tutional and  valid. 

The  petition  is  pverruled. 


Maloy  v.  Madget.  142  074 

School  FuifD.— Z^^.Tkr  Fund. — Injunction^ — The  dog-tax  fund  most  be 
apportioned  among  the  schools  of  the  township  and  with  the  other  funds 
appropriated  for  tuition,  and  an  injunction  will  lie  to  prevent  the  use  of  said 
fund  to  employ  a  teacher  in  a  single  school  district,  or  the  use  of  said  fund  in 
advance  of  the  general  apportionment  for  tuition  for  the  year. 

From  the  Brown  Circuit  Court. 

y.  S.  Hester  and  K  T.  Hord,  for  appellant 

Downey,  J. — ^The  appellant  filed  his  complaint  against  the 
appellee  as  trustee  of  Johnson  township,  in  Brown  county^ 
alleging  that  he,  the  plaintiff,  was  a  voter  and  tax-payer  of 
the  township,  and  a  resident  of  district  number  seven  therein, 
and  the  head  of  a  family  therein,  having  children  enumerated 
for,  and  entitled  to,  the  benefit  of  common  schools  therein; 
that  the  defendant,  on  the  I7thday  of  April,  1871,  employed 
one  William  D.  Roberts  to  teach  school  in  said  district,  under 
and  by  virtue  of  an  act  of  the  General  Assembly,  entitled 
Vol.  XLVIL— 16 
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**an  act  to  provide  for  a  general  system  of  common  schools, 
the  officers  thereof,  and  their  respective  powers  and  duties, 
and  matters  properly  connected  therewith,  and  prescribing 
the  fees  for  certain  officers  therein  named,  and  for  the  estab- 
lishment and  regulation  of  township  libraries,  and  to  repeal 
all  laws,"  etc.,  approved  May  6th,  1865,  and  acts  amendatory 
thereof;  that  by  virtue  of  said  employment,  said  Roberts  has 
proceeded  to  teach,  and  is  now  teaching  a  school  in  said  dis- 
trict; that  no  special  tax  has  been  levied  for  the  year  i870» 
or  1 87 1,  or  for  any  preceding  year,  and  none  collected  for 
school  revenue  for  tuition  in  said  township,  or  for  tuition  in 
said  common  schools ;  that  no  unexpended  balance  remains  in 
said  trustee's  hands,  after  his  settlement  in  March,  1871,  with 
the  board  of  commissioners  of  said  county^  belonging  to  any 
of  the  funds  for  common  school  purposes,  for  tuition  in  any 
manner,  except  a  balance  from  the  dog-tax  fund,  and  the 
congressional  township  fund,  each  of  which  amounts  to  les&^ 
than  seventy- five  dollars ;  that  there  are  at  least  eight  school 
districts  in  said  township ;  that  there  are  no  schools  being 
taught  in  said  township,  and  none  contracted  for,  except  the 
one  herein  complained  of;  that  the  teaching  of  said  school 
was  contracted  for,  and  is  being  taught,  in  advance  of  the 
apportionment  of  any  of  the  common  school  funds  for 
tuition  for  the  year  1871 ;  that  it  is  proposed  by  the  defend- 
ant to  pay  said  teacher  out  of  none  of  said  funds ;  the  said 
contract  being  made  for  the  year  1871,  was  not  contem- 
plated, made,  or  formed  as  part  of  the  management  of  the 
common  school  tuition  fund,  or  in  any  manner  connected 
therewith  by  defendant  for  the  year  1870,  but  is  based  upon, 
and  made  in  anticipation  of,  the  revenue  for  common  school 
purposes,  and  for  tuition  belonging  to  the  school  year  1871^ 
and  in  advance  of  the  apportionment  aforesaid,  and  to  the 
manifest  disturbance  of  the  common  school  system  of  said 
state.  Prayer,  that  the  defendant  be  enjoined  from  continu- 
ing the  school,  from  paying  out  any  of  the  common  school 
fund  aforesaid  under  said  contract  with  said  teacher^  and  for 
other  proper  relief. 
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The  defendant  answered  as  follows:  *'That  he  admits 
the  employment  of  the  said  William  D.  Roberts  to  teach  in 
^school  district  number  seven,  in  Johnson  township,  in  Brown 
county,  but  that  the  length  of  time  which  he  is  to  teach,  and 
the  pay  he  is  to  receive,  are  left  open  and  not  agreed  upon; 
^nd  defendant  says  that  he  has  now  in  his  hands,  as  such 
trustee,  the  sum  of  sixty-three  dollars  and  six  cents  from 
the  dog  tax  of  1870,  and  the  sum  of  fifty-six  dollars  and 
ninety-five  cents  of  congressional  fund  from  Monroe  and 
Jackson  counties,  which  funds  he  is  not  prohibited  from  pay- 
ing out  for  tuition  prior  to  the  apportionment  of  state  funds 
for  the  year  1871,  and  said  school  is  needed,  and  the  voters 
liave  petitioned  for  said  school,  and  the  fund  is  more  than 
-sufficient  to  keep  said  school  open  until  after  the  apportion- 
ment of  1 87 1.  Defendant  says  that  he  acted, -in  the  employ- 
ment of  said  teacher  and  the  opening  of  said  school,  in  good 
faith  and  upon  the  expressed  wish  of  a  majority  of  the  legal 
voters  of  said  district." 

Some  part  of  this  answer  was  struck  out  on  motion  of  the 
plaintiff,  as  appears  from  the  clerk's  entries;  but  how  much, 
or  what  part  of  it,  we  can  not  tell. 

The  plaintiff  replied  by  a  general  denial  of  the  answer ; 
and  for  a  second  paragraph  alleged  that  the  defendant  had 
not  employed  any  teacher  for  any  other  school  district  for 
the  year  1871,  and  no  school  is  being  taught  therein,  except 
as  in  the  complaint  mentioned,  but  that  said  dog  tax  is  to  be 
applied,  if  applied  at  all,  to  payment  for  the  teaching  of  the 
school  in  complaint  mentioned,  and  to  no  other  school;  that 
said  defendant  has  not  made  any  distribution  of  said  dog  tax 
among  the  several  school  districts  of  said  township. 

Upon  these  issues,  the  court  found  that  the  defendant 
should  be  enjoined  from  expending  the  said  fund,  except  the 
dog-tax  fund,  prior  to  the  apportionment  of  the  same.  The 
plaintiff)  not  being  content  with  the  decision  of  the  court 
touching  the  expenditure  of  the  dog  tax,  moved  the  court 
for  a  new  trial,  but  his  motion  was  overruled,  and  final  judg- 
ment rendered  according  to  the  finding. 
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Two  errors  are  properly  assigned,  viz.:  i.  The  overruling 
of  the  demurrer  to  the  answer;  and,  2.  'Refusing  to  grant  a 
new  trial. 

The  controversy  seems  to  have  narrowed  itself  down  to 
the  question,  whether  the  township  trustee  can  employ  a 
teacher,  in  a  single  district  of  his  township,,  to  teach  a  school^ 
when  no  other  schools  are  being  taught  in  the  township,  and 
pay  him  out  of  the  fund  arising  from  the  dog  tax,  and  ia 
advance  of  the  general  apportionment  of  the  tuition  fund  for 
the  year.  Uniformity  of  apportionment  among  the  counties^ 
townships,  cities,  and  towns,  according  to  the  enumeration 
of  children  therein,  appears  to  be  a  central  idea  in  the  sys- 
tem of  common  sc}iooIs  in  the  State.  The  apportionment 
among  the  counties,  made  by  the  state  superintendent,  is  to 
be  made  on  this  basis.  3  Ind.  Stat.  462,  sec.  109,  ft  seq^ 
The  auditor  of  each  county  is  required  to  make  the  appor- 
tionment among  the  school  corporations  in  his  county  oa 
this  basis.  3  Ind.  Stat.  464,  sec  1 18.  Section  1 1  of  the  act^ 
3  Ind.  Stat.  444,  reads  as  follows : 

**  All  schools  in  a  township  shall  be  taught  an  equal  length 
of  time,  as  nearly  as  the  same  can  be  done,  without  regard 
to  the  diversity  in  the  number  of  pupils  at  the  several  schools^ 
or  the  cost  of  the  school,  and  each  of  said  schools  shall 
be  numbered,''  etc. 

The  act  relating  to  dogs,  etc.,  3  Ind.  Stat.  15,  sec.  4,  after 
providing  for  payingthe  moneys  for  sheep  killed  by  them,  out 
of  the  tax  levied  and  collected,  has  this  proviso : 

"  Provided,  however,  that  when  it  shall  so  happen  on  the 
first  Monday  in  March  of  each  year,  in  any  township,  that 
the  said  fund  shall  accumulate  to  an  amount  exceeding  fifty 
^  dollars,  over  and  above  orders  drawn  against  the  same,  that 
the  surplus  over  said  sum  of  fifty  dollars  shall  be  paid  to- 
the  credit  of  the  school  revenue  of  the  township,  and  shall 
be  expended  in  the  payment  of  tuition  within  said  township 
as  other  funds  received  for  that  purpose." 

Thus  the  dog-tax  fund  seems  to  be  associated  with  the 
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tuition  fund  derived  from  other  sources,  to  be  expended  ''  as 
•other  funds  received  for  that  purpose." 

It  is  provided  by  the  school  law,  that  the  school  revenue 
for  tuition  shall  not  be  expended  £6r  any  other  purpose,  nor 
even  for  that  purpose,  in  advance  of  its  apportionment  to 
the  respective  corporations.  3  Ind.  Stat.  443,  sec.  8.  It 
seems  to  us  that  there  is  no  reason  for  enjoining  the  trustee 
from  using  the  other  part  of  the  tuition  fund  for  the  sup- 
port of  the  school  in  question,  that  does  not  apply  with 
equal  force  to  the  use  of  the  dog-tax  fund. 

As  we  understand  the  complaint  and  answer,  the  trustee  is 
having  the  school  taught,  intending  to  use  the  whole  amount 
•of  the  fund  arising  from  the  dog  tax  in  paying  for  it  alone. 
We  can  see  no  reason  why  he  should  do  this.  That  fund 
should  not  be  used  exclusively  for  the  support  of  one  school 
in  the  township  to  the  neglect  of  all  others.  It  is  a  fund  to 
which  all  the  schools  in  the  township  have  an  equal  claim, 
and  it  should  be  apportioned  by  the  trustee  among  the 
schools,  with  the  other  tuition  funds,  accordingly.  We  think 
it  must  follow,  also,  that  it  should  await  the  apportionment 
-of  other  funds,  appropriated  for  tuition,  before  it  is  expended* 

The  judgment  is  reversed,  with  costs,  and  the  cause 
^remanded,  with  instructions  to  sustain  the  demurrer  to  the 
-answer. 


«^  ^  ^  47      245 

Deck  v.  The  State.  171    <>45 

Criminal  Law. —  Venue, — Liquor  Law, — In  aprosecntionfor  selling  iiitozic8t- 
ing  liquor  to  a  person  in  the  habit  of  getting  intoxicated,  the  only  eridence 
as  to  the  place  of  the  sale  was  that  it  was  <*  at  Noblesville ;" 

Jleldt  that  the  evidence  as  to  venue  was  insufficient 

From  the  Hamilton  Circuit  Court. 

W.  Garver  and  y.  S.  Losey,  for  appellant 
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y.  C.  Denny,  Attorney  General,  for  the  State. 

WoRDEN,  C.  J. — ^This  was  a  prosecution  by  the  State 
against  the  appellant  for  selling  liquor  to  a  person  in  the  habit 
of  becoming  intoxicated.  Trial,  conviction,  and  judgment, 
over  a  motion  for  a  new  trial  on  the  ground  that  the  verdict 
was  not  sustained  by  the  evidence. 

On  the  trial,  William  Casey,  the  person  to  whom  the  liquor 
was  alleged  to  have  been  sold,  testified  as  follows : 

"  I  purchased  one  pint  of  whiskey  of  the  defendant,  and 
at  Noblesville,  on  the  30th  day  of  last  June,  paid  him  one- 
half  dollar  for  it.  I  have  been  in  the  habit  of  getting  intox- 
icated." 

This  was  all  the  evidence  proving  or  tending  to  prove  that 
the  liquor  was  sold  in  Hamilton  county.  What  Noblesville, 
or  whether  the  Noblesville  alluded  to  was  in  Hamilton  county, 
or  State  of  Indiana,  does  not  appear.  The  evidence  as  to 
venue  was  entirely  insufficient,  and  the  motion  for  a  new 
trial  should  have  prevailed. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Ring  v.  Ewing,  Executor. 

Decedents'  Estates. — ColUction  of  Taxes  on,— In  confoimity  with  the  tenns. 
of  the  will  of  a  decedent,  his  executor  purchased  a  parcel  of  real  estate  for 
the  use  for  life  of  certain  beneficiaries  named  in  the  will,  and  took  a  deed 
therefor  to  himself  as  executor.  It  did  not  appear  whether  any  trust  was- 
declared  in  the  deed  in  favor  of  such  beneficiaries. 

Heldf  that  the  county  treasurer  might  lawfully  levy  on  the  personal  estate  of  the 
decedent  in  the  hands  of  the  executor,  to  satisfy  taxes  against  said  real  estate 
that  had  become  delinquent,  and  that  he  was  not  bound  to  proceed  against 
said  beneficiaries,  or  to  file  a  claim  against  the  estate  for  such  unpaid  taxes. 

Same. — When  the  party  chargeable  with  a  tax  on  real  estate  is  the  owner  of  per* 
sonal  property,  the  latter  is  primarily  liable  for  the  payment  of  the  tax. 

From  the  Allen  Circuit  Court. 
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W.  H.  Coombs,  W.  H.  H.  Miller,  and  R.  C  Bell,  for  appel- 
lant. 

y,  Morris  and  W,  H,  Withers,  for  appellee. 

Downey,  J. — This  was  an  action  brought  by  William  A» 
Ewing,  executor  of  the  will  of  George  W,  Ewing,  deceased,. 
•  against  John  Ring,  treasurer  of  Allen  county,  for  wrongfully 
taking  the  personal  property  of  the  plaintiff.  Answer  by 
general  denial.  The  cause  was  tried  by  the  court,  upon  an 
agreed  state  of  facts ;  finding  for  the  plaintiff;  motion  for  a 
new  trial  overruled  ;  and  judgment  for  the  plaintiff. 

The  agreed  statement  of  facts  was  as  follows : 

"  It  is  agreed  in  this  case  as  follows :  That  the  executors 
of  Geo.  W.  Ewing,  deceased,  under  the  sixteenth  clause  of 
the  testator's  will,  which  is  made  a  part  of  this  agreement, 
purchased  lot  six,  and  the  south  three  feet  of  lots  seven  and 
eight,  Hamilton's  addition  to  the  city  of  Fort  Wayne,  Allen 
county,  Ind.,  near  the  Cathedral  Jn  the  city  of  Fort  Wayne, 
and  took  a  deed  therefor  in  their  names  as  executors ;  that 
they,  as  such  executors,  erected  buildings  thereon,  as  pro- 
vided by  said  will,  and  put  the  said  Desdemona  Bourie  in 

possession  thereof,  on  or  about  the  —  day  of ,  1868 ; 

that  said  lots  were  assessed  to  said  executors  or  to  said 
Ewing's  estate,  and  said  executors  paid  the  taxes  thereon  for 
the  years  1867,  1868,  1869,  and  1870. 

*'  That  the  said  Desdemona  Bourie  has  taken  care  of,  and 
provided  for  the  maintenance  and  education  of  said  Char* 
lotte  Smith,  ever  since  the  death  of  said  Geo.  W.  Ewing,  and 
is  still  doing  the  same,  the  said  Charlotte  being  now  fifteen 
years  of  age. 

"That  said  property  was  assessed  ip  the  name  of  said 
executors  of  said  estate  for  the  years  1871  and  1872,  but 
that  said  plaintiff,  who  is  now  the  sole  executor  of  said 
George  W.  Ewing,  refused  to  pay  the  same. 

"  That  the  defendant,  as  treasurer  of  Allen  county,  levied 
upon  the  property  in  the  complaint  mentioned,  of  the  value 
of  one  hundred  and  fifty  dollars,  for  the  taxes  for  said  years. 

^'It  is  also  further  agreed,  that  the  defendant,  as  such 
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treasurer,  seized  and  took  into  his  possession  the  goods  and 
chattels  mentioned  in  the  complaint,  which  were  the  goods 
of  George  W.  Ewing  at  the  time  of  his  death,  and  have  been 
in  the  possession  of  the  plaintiff  ever  since,  for  the  purpose 
of  making  said  taxes  by  sale  thereof,  and  that  he  still  holds 
the  same  for  said  purpose.  If  upon  the  facts  above  stated, 
and  such  other  facts  as  the  parties  may  prove  on  the  trials 
the  court  shall  be  of  opinion  that  the  plaintiff,  as  such 
executor,  ought  to  pay  such  taxes,  and  that  said  goods  were 
lawfully  seized,  and  are  lawfully  held  by  the  defendant  for 
the  purpose  as  aforesaid,  then  judgment  shall  be  rendered  for 
the  defendant,  otherwise  for  the  plaintiflf! 

Morris  &  Withers,  Att'ys  for  Prff 
R.  C.  Bell,  Att'y  for  Deft." 

Upon  the  trial,  the  last  will  of  George  W.  Ewing,  deceased, 
was  read  in  evidence  on  behalf  of  the  defendant,  the  six- 
teenth clause  of  which  reads  as  follows : 

"  16.  It  is  my  desire,  and. I  direct,  that  my  executors  pur- 
chase a  piece  of  ground  near  the  cathedral,  in  Fort  Wayne, 
and  erect  thereon  a  building  or  buildings,  at  an  expense  of 
from  five  thousand  dollars  {$S,ooo)  to  six  thousand  dollars 
(j56,ooo),  for  the  use  of  Desdemona  Bourie,  for  and  during 
the  period  of  her  natural  life,  provided  she  takes  care  of,  and 
provides  for  the  maintenance  and  education  of  Charlotte 
Smith,  daughter  of  Mary  Ann  Smith,  of  the  city  of  Balti- 
more, in  the  State  of  Maryland;  and  upon  the  death  of  said 
Desdemona  Bourie,  leaving  the  said  Charlotte  surviving^ 
the  said  Charlotte  is  to  have  the  use  of  the  same  during  her 
natural  life ;  and  upon  her  decease  the  same  is  to  go  to  my 
heirs." 

Counsel  for  appellant,  in  their  brief,  assume  the  following 
positions :  **  Upon  this  statement  of  facts,  it  seems  to  us  that 
the  only  question  in  the  case  is,  can  a  county  treasurer  levy 
on  personal  property  of  an  estate,  in  the  hands  of  an  exe- 
cutor, for  delinquent  taxes  on  the  real  estate  held  in  trust  by 
the  executor? 

"  Whatever  the  equitable  rights  may  be  between  the  exe* 
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cutor  and  Miss  Bourie,  it  seems  to  us  that,  as  between  him 
and  the  treasurer,  there  can  be  no  doubt  as  to  the  right  of 
the  treasurer  to  levy  this  tax  on  the  personal  estate.  This 
real  estate  belonged  to  the  executors.  When  they  purchased 
it,  and  took  a  conveyance  to  themselves,  they  became  the 
.  legal  owners  of  it.  It  was  properly  transferred  to  them  on 
the  tax  duplicate,  and  properly  listed  in  their  names." 

On  the  other  hand,  it  is  contended  by  counsel  for  the 
appellee,  that.  Desdemona  Bourie,  the  party  entitled  to  the 
first  life  estate  in  the  use,  is  bound  to  pay  the  taxes. 

It  is  probable  that  the  executors  could,  consistently  with 
the  will,  when  they  purchased  the  real  estate  to  which  ref- 
•crence  is  made  in  the  complaint,  have  caused  the  legal  title 
to  have  been  vested  for  life  in  Desdemona  Bourie,  subject 
to  the  condition  subsequent,  that  she  should  take  care  of, 
and  provide  for  the  maintenance  and  education  of  Charlotte 
Smith,  remainder  to  Charlotte  Smith  for  her  life,  should  she 
survive  the  said  Desdemona  Bourie,  with  remainder  in  fee 
to  the  heirs  of  the  deceased.  This,  however,  it  appears  they 
<lid  not  do.  But  the  agreement  of  facts  shows,  that  they 
took  the  deed  therefor  '*in  their  names,  as  executors.'* 
What  the  trusts  are  which  are  declared  in  the  deed,  we  are 
not  informed,  nor  does  it  appear  whether  or  not  any  trusts 
are  declared  therein.  For  aught  that  appears,  the  deed  may 
be  an  absolute  and  unqualified  deed  to  the  executors.  It 
■does  not  appear  by  whom,  or  in  whose  name,  the  lands  were 
listed  for  taxation.  It  is  said  they  "  were  assessed  to  said 
^executors,  or  to  said  Ewing's  estate." 

The  ground  on  which  it  is  claimed  that  Desdemona 
Bourie  should  pay  the  taxes,  that  is,  that  she  owns  a  life 
estate  in  the  real  estate,  does  not  in  any  way  appear  in  the 
evidence.  It  does  appear  that  the  goods  seized  by  the  treas- 
urer, out  of  which  to  make  the  tax,  "were  the  goods  of 
George  W.  Ewing  at  the  time  of  his  death."  The  executors 
are  thus  shown  to  be  the  holders  and  owners,  in  their 
representative  capacity,  of  the  real  and  personal  property ;  and 
we  do  not  see  any  good  reason  why  the. personal  property 
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in  their  hands  may  not  be  legally  seized  by  the  treasurer,  ia 
order  to  make  the  amount  of  the  tax.  Where  the  party 
chargeable  with  a  tax  on  real  estate  is  the  owner  of  personal 
property,  that  is  primarily  liable  to  seizure  for  the  payment 
of  the  tax.     Catterlin  v.  Douglass^  ly  Ind.  213. 

It  is  suggested  that  the  treasurer  should  have  filed  a  claim 
for  the  amount  of  the  tax  against  the  executors,  in  the  proper 
court,  but  no  authority  in  support  of  the  position  is  brought 
to  our  notice,  and,  as  at  present  advised,  we  are  not  inclined 
to  adopt  it. 

The  State  has  a  general  lien  on  all  the  property  of  the 
party  liable  to  pay  the  taxes,  i  G.  &  H.  100,  sec.  1 1 3.  We 
do  not  find  any  special  provision  for  their  payment  in  the 
law  relating  to  the  settlement  of  decedents'  estates.  They 
are  not  specially  mentioned  in  the  section  fixing  the  order  in 
which  the  debts  of  the  decedent  shall  be  paid.  2  G.  &  H. 
516,  sec.  109. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings. 

WoRDEN,  C.  J.,  was  absent. 


The  Indianapous,  Peru,  and  Chicago  Railroad  Company  v^ 

Wolf. 

Railroad. — Injury  to  Animal, — Fencing* — Negligence. — la  an  action  against 
a  railroad  company  for  an  injury  to  an  animal,  caused  by  the  collision  of  & 
locomotive  therewith  upon  the  railroad  track,  where  the  animal  went  upon 
the  track  at  a  place  where  it  might  have  been  fenced  by  the  company,  but  was- 
not  fenced ; 

JTeldf  that  the  doctrine  of  contributory  negligence  could  not  be  applied* 

From  the  St.  Joseph  Circuit  Court. 

A.  L.  Osbom,  A,  Anderson,  and  W.  H.  Calkins,  for  appek 
lant. 

Downey,  J. — ^This  action  was  by  the  appellee  against  the 
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appellant,  to  recover  the  amount  of  damage  done  to  the 
plaintiff's  horse  by  being  run  upon  by  the  locomotive  of  the 
defendant,  it  being  alleged  that  the  road  was  not  fenced  at 
the  point  where  the  horse  went  upon  the  track. 

No  question  is  discussed  as  to  the  pleadings.  There  hav- 
ing been  a  trial  by  jury,  a  verdict  for  the  plaintiff,  a  motion 
for  a  new  trial  overruled,  and  judgment  on  the  verdict,  it  is 
contended  that,  in  refusing  a  new  trial,  the  court  committed 
an  error, 

The  causes  assigned  for  a  new  trial  were,  that  the  verdict 
of  the  jury  was  contrary  to  law,  and  not  sustained  by  suffi- 
cient evidence. 

Two  positions  are  assumed  by  counsel  for  the  appellant. 
The  first  is,  that  the  evidence  does  not  show  that  there  was  any 
collision  of  the  locomotive  with  the  horse.  We  think  such 
collision  might  reasonably  have  been  inferred  by  the  jury 
from  the  facts  proved. 

The  second  position  is,  that  the  plaintiff  contributed  to 
the  happening  of  the  injury  by  his  own  negligence.  As  the 
part  of  the  road  where  the  animal  went  on  the  track  might, 
for  anything  that  appears,  have  been  fenced  by  the  company, 
the  case  is  not  one  to  which  the  doctrine  of  contributory 
negligence  can  be  applied.  The  yeffersonvUle,  etc,^  R.  R. 
Co.  V.  RosSy  37  Ind.  545,  and  cases  cited. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

OsBORN,  J.,  was  absent. 


Broyles  v.  The  State,  ex  rel.  DeLong. 

Evidence. — A  judgment  will  not  be  reveised  because  of  the  admission  of  irrde- 
▼ant  evidence  Harmless  in  its  character. 

Sake. — It  is  error  to  admit  evidence  that  a  party  to  a  suit  was  silent  when  his 
adversaiy  testified  to  certain  facts  prejudicial  to  him  on  a  former  trial.  No 
pKSumptton  of  acquiescence  arises  from  silence  under  such  circumstances^ 
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becanse  the  party  affected  is  not  at  liberty  to  dispute  or  contradict  the  state- 
ments of  a  witness  while  testifying. 

Sams. — H^tness. — Cross^Examinaiion. — A  cross-examination  most  be  limited 
to  matters  about  which  the  witness  has  testified  in  chief. 

Bastardy. — Evidence. — When  the  mother  of  an  alleged  bastard  child  dies  dur* 
ing  the  pendency  of  proceedings  in  bastardy,  her  examination  taken  and  reduced 
to  writing  by  the  justice  of  the  peace,  and  properly  certified  by  him,  may  be 
read  in  evidence  on  a  subsequent  trial  in  the  circuit  court 

Same. — ^Where  the  written  examination  of  the  mother  has  been  read  on  the  trial 
in  the  circuit  court,  parol  evidence  of  what  she  testified  to  on  the  trial  before 
the  justice  is  not  admissible. 

From  the  Delaware  Circuit  Court 

W.  March  and  W.  Brotherton,  for  appellant 
%  S,  Buckles  and  —  Ryan^  for  appellee. 

Downey,  J. — ^This  was  a  proceeding  in  bastardy,  com- 
menced by  and  on  the  relation  of  Isadora  B.  DeLong,  against 
the  appellant.  The  proceeding  was  commenced  prior  to 
the  birth  of  the  child.  After  the  preliminary  examination 
beforethe  justice  of  the  peace,  the  relatrix  died,  and  the  child 
was  substituted  in  the  further  proceedings  as  the  relator.  la 
the  circuit  court,  the  defendant  pleaded  a  general  denial.  A 
trial  by  jury  terminated  in  a  verdict  that  the  defendant  was 
the  father  of  the  child,  and,  refusing  a  new  trial  on  the  motion 
of  the  defendant,  the  court  rendered  judgment  on  the  verdict 
The  only  error  properly  assigned  is  the  refusal  to  grant  the 
<lefendant  a  new  trial. 

The  first  ground  relied  upon  is  this:  The  justice  of  the 
peace,  before  whom  the  preliminary  examination  took  place, 
was  a  witness  on  the  trial,  and  was  asked  by  the  plaintiff's 
attorney  what  took  place  before  him  at  the  time  of  the  trial. 
To  this  the  defendant  objected,  because  it  was  irrelevant, 
the  transcript,  affidavit,  and  examination  of  the  relatrix  being 
then  on  file,  and  the  evidence  proposed  was  secondary  evi- 
dence of  that  which  could  only  be  proved  by  written  evidence. 

The  objections  were  overruled,  and  the  witness  stated, 
^^  that  the  relatrix  was  sworn  by  him  as  a  witness,  and  asked 
questions  by  attorney,  which  she  answered,  and  witness 
wrote  down  the  questions  and  answers ;  that  witness  read 
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them  over  to  her,  and  she  acknowledged  them  to  be  the 
facts,  and  signed  them."    • 

This  evidence  was  simply  unnecessary.  It  was  not  offered 
as  a  substitute  for  the  written  examination,  but  apparently 
as  preliminary  to  the  reading  of  the  writt^  examination. 
The  witness  did  not  state  any  part  of  the  evidence  given 
upon  the  preliminary  examination.  The  preliminary  exam- 
ination was  afterward  given  in  evidence.  We  do  not  see 
any  material  error  in  the  admission  of  this  evidence. 

The  same  witness  was  asked  by  the  counsel  for  the  State, 
whether  the  defendant  was  present  at  the  examination,  and, 
if  he  was,  what  he  did  or  said ;  to  which  the  defendant 
objected,  because  it  was  irrelevant,  immaterial,  and  was  an 
attempt  to  prove  indirectly  by  parol  that  which  could  only 
be  proved  by  the  record  directly.  The  objection  was  over- 
ruled, and  the  witness  stated,  that  **  the  defendant  was  pres- 
ent at  the  time,  and  said  nothing ;  was  silent." 

This  evidence  was  offered  and  admitted,  we  presume,  for 
the  purpose  of  showing  the  defendant's  admission  that  he 
was  the  father  of  the  child,  because  he  did  not  contradict 
or  controvert  what  was  testified  to  by  the  relatrix. 

It  seems  to  us  that  no  such  inference  could  be  properly  or 
legally  drawn  from  the  defendant's  silence  under  the  circum- 
stances.  Assuming  that  the  defendant  might  have  been  a 
witness,  and  testified  in  his  own  behalf  before  the  justice  of 
the  peace,  still  he  was  not  bound  to  do  so ;  and  the  fact  that 
he  did  not  should  not  have  been  received  as  evidence  of  his 
guilt.  In  admitting  this  evidence  to  prove,  or  as  tending  to 
prove,  that  the  defendant  was  the  father  of  the  child,  we 
think  the  court  committed  an  error. 

To  affect  a  party  with  the  statements  of  others,  made  in 
his  presence,  it  is  not  enough  that  they  were  made ;  for  if  they 
were  made  as  evidence  in  a  judicial  proceeding,  where  he  is 
not  at  liberty  to  dispute  or  contradict  them  at  pleasure,  though 
a  party  to  the  action,  he  should  not  be  affected  by  them,  i 
Greenl.  £v.,  sec.  197,  and  note  2 ;  Pierce  v.  Goldsberry^  35  Ind* 

317. 
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The  defendant  was  sworn,  and  testified  as  a  witness  in 
his  own  behalf  in  the  circuit  court,  denying  that  he  had  had 
intercourse  with  the  relatrix,  or  was  the  father  of  the  child, 
and  stating  also  that  at  a  time  before  the  commencement  of 
the  proceeding  she  had  denied  that  she  was  pregnant ;  the 
counsel  for  the  State,  on  cross-examination,  was  permitted 
to  ask  him  the  question,  whether  she  did  not,  on  the  exami- 
nation before  the  justice  of  the  peace,  swear  that  she  was 
with  child,  and  that  the  defendant  was  the  father  of  the  child. 
The  defendant  objected  to  the  question,  because  it  was  not 
a  proper  cross-examination,  and  was  irrelevant. 

We  do  not  perceive  upon  what  ground  this  cross-exami- 
nation was  admissible.  The  defendant  had  not  testified  to 
anything  concerning  the  examination  before  the  justice.  A 
cross-examination  must  be  limited  to  matters  about  which 
the  witness  has  testified  in  his  first  examination.  The  Indp- 
anapoliSy  etc.y  R.  W.  Co.  v.  Ferguson^  42  Ind.  243 ;  i  Greenl. 
Ev.,  sec.  445. 

The  written  examination  before  the  justice  of  the  peace 
had  already  been  read  in  evidence,  showing  that  the  relatrix 
had  sworn  before  the  justice  that  she  was  with  child,  and 
that  the  defendant  was  the  father  of  the  child,  and  parol 
evidence  was  inadmissible,  even  had  the  examination  in  other 
respects  been  proper. 

It  was  urged  as  a  reason  for  a  new  trial,  that  the  court 
improperly  admitted  in  evidence  the  written  examination 
before  the  justice.  It  seems  to  have  been  in  proper  form. 
It  had  an  appropriate  heading,  contained  the  interrogatories 
propounded,  with  the  answers  thereto,  was  signed  by  the 
relatrix,  and  properly  certified  and  signed  by  the  justice. 
The  statute  makes  it  evidence,  in  case  of  the  death  of  the 
mother.     2  G.  &  H.  627,  sec.  11. 

There  are  other  questions  in  the  case  of  minor  impor- 
tance, which  we  need  not  decide,  as  a  new  trial  must  be 
granted  for  the  reasons  already  stated. 

The  judgment  is  reversed,  and  the  cause  remanded,  with. 
instructions  to  grant  a  new  trial. 
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Joseph  v.  The  State. 

SOPREME  Court. — Evidence. — ^When  the  testimony  is  conflicting,  the  Supreme 
Court  will  not  reverse  the  judgment  upon  the  weight  of  the  evidence. 

From  the  Hamilton  Circuit  Court. 

W,  Garver  and  J.  S.  Losey,  for  appellant 
y.  C.  Denny,  Attorney  General,  and  y.  Stafford^  Prosecut- 
ing Attorney,  for  the  State. 

Downey,  J. — ^This  was  a  prosecution  against  the  appellant 
for  selling  intoxicating  liquor  to  a  person,  at  the  time  in  a 
state  of  intoxication,  in  violation  of  the  sixth  section  of  the 
liquor  law  of  1873.  The  defendant  was  found  guilty,  on  a 
trial  by  jury.  A  new  trial  was  refused  him,  and  he  was 
adjudged  to  pay  the  fine  assessed  by  the  jury,  and  the  costs 
of  the  prosecution*  The  only  ground  relied  upon  here  for  a 
reversal  is,  that  the  evidence  was  not  sufficient  to  justify  the 
verdict  of  the  jury.  One  witness  swore  positively  to  the  sale 
of  the  liquor;  that  it  was  whiskey;  and  that  the  purchaser 
was  intoxicated.  There  was  evidence  opposed  to  this,  and 
counsel  for  the  appellant  say :  "  The  evidence  of  the  State, 
upon  which  she  relies  for  a  conviction,  being  contradicted  by 
three  respectable  witnesses,  shows  clearly  that  the  case  was 
not  established  beyond  a  reasonable  doubt,  but  that  the  pre- 
ponderance was  clearly  with  the  defendant." 

The  defendant  and  one  of  his  witnesses  gave  testimony  in 
conflict  with  that  given  by  the  witness  for  the  State.  It  can 
not  be  said  that  a  proposition  is  not  established  beyond  a 
reasonable  doubt  when  sworn  to  by  a  witness,  even  if  other 
witnesses  testify  to  the  contrary  of  what  such  witness  has 
sworn.  It  is  not  an  approved  method  of  estimating  the 
weight  of  evidence  in  a  cause,  to  determine  it  by  counting 
the  number  of  the  witnesses  for  and  against  the  proposition. 
We  can  not  know,  especially  in  the  absence  of  any  evidence 
on  the  subject,  whether  a  witness  is  credible  or  not,  or 
whether  the  witnesses  on  one  side  of  a  cause  are  more  entitled 
to  credit  than  those  on  the  other  side.    We  can  not  weigh 
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the  evidence  in  ja  cause,  on  each  side,  and  determine  which 
is  the  heaviest.  In  all  such  cases  as  this,  the  questions  of 
£tct  must,  so  far  as  this  court  is  concerned,  remain  as  decided 
by  the  jury. 

The  judgment  is  affirmed,  with  costs* 


«•♦* 


Effinger  v.  The  State. 

From  the  Jefferson  Circuit  Court. 

y.  L.  Wilson  and  E,  R.  Wilson,  for  appellants. 
y,  C.  Denny,  Attorney  General,  for  the  State. 

Pettit,  J. — ^This  case  is  the  same  as  Effinger  v.  The  State^ 
mnte,  p.  235  ;  and  for  the  reasons  given  ih  that  case,  the  judg- 
ment in  this  is  reversed,  with  instructions  to  quash  the  affi- 
davit 
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Covenant. — Paramount  TUU, — ^Where  a  person  holding  retd  estate  under  ft 
warranty  deed  has  yielded  to  what  is  claimed  to  be  a  paramount  title,  and 
has  given  up  possession  without  a  judicial  proceeding,  or  has  bought  in 
the  adverse  title,  he  must,  in  a  suit  on  the  covenants  in  such  deed,  allege  and 
prove  such  paramount  title,  which  must  be  not  only  superior  to  the  title  under 
which  the  land  was  held  by  him  under  such  deed,  but  also  superior  to  thetitla 
of  any  other  person. 

From  the  Greene  Circuit  Court. 

E,  E,  Rose  and  E.  If.  C,  Cavins,  for  appellant. 
2?.  E.  Williamson  and  A.  Daggy,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  as  in  covenant^  upon  a  warranty  deed,  assert- 
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ing  the  existence  of  an  adverse  title  to  the  undivided  two- 
thirds  of  the  land  embraced  in  the  deed,  and  an  eviction  by 
virtue  thereof,  to  the  damage  of  the  plaintiff  in  the  sum  of 
one  thousand  dollars.  The  eviction  was  not  by  virtue  of  any 
judicial  proceeding;  but  it  is  alleged  that  upon  the  assertion 
of  the  adverse  title,  the  plaintiff  was  compelled  and  forced 
to  surrender  the  said  two-thirds  of  the  land  to  the  adverse 
claimant,  and  he  thereby  became  evicted  from  the  same. 

The  defendant  answered  in  three  paragraphs,  i.  A  gen- 
eral denial;  2  and  3.  Former  recovery.  Reply:  i.  The  gen- 
eral denial ;  and,  2.  That  the  action  was  for  a  further  and  dif- 
ferent eviction  from  that  mentioned  in  the  record  of  former 
recovery.  Trial  by  the  court  upon  an  agreed  statement  of  facts, 
and  finding  for  the  plaintiff  A  motion  for  a  new  trial  was 
made  by  the  defendant,  and  overruled  by  the  court,  and  final 
judgment  was  rendered  for  the  plaintiff. 

The  only  error  assigned  is  the  refusal  of  the  court  to  grant 
a  new  trial. 

From  an  examination  of  the  statement  of  facts,  we  have 
come  to  the  conclusion,  that  the  motion  for  a  new  trial  should 
have  been  sustained.  Where  a  party  holding  under  a  war- 
ranty deed  yields  to  what  is  claimed  to  be  a  paramount  title, 
and  gives  up  possession  or  buys  in  the  adverse  title,  he  must, 
in  a  suit  on  the  covenants  in  the  deed,  allege  and  prove  such 
paramount  title.  By  a  paramount  title  is  meant  a  title  which 
is  not  only  superior  to  that  under  which  the  land  is  held, 
but  superior  to  the  title  of  any  one  else.  This  is  evident 
from  the  consideration  that  the  plaintiff,  if  he  had  been  sued 
for  the  recovery  of  the  land  upon  the  adverse  title,  could 
have  defended  himself  upon  any  title  superior  to  such 
adverse  title,  whether  it  was  held  by  him  or  by  some  third 
person.  See  Hannah  v.  Henderson^  4  Ind.  174;  Rcasoher  v. 
Edmmidson,  5  Ind.  393;  Small  v.  Reeves,  14  Ind.  163; 
Woodford  w.  Leavenworth^  14  Ind.  311 ;  Marvin  v.  Applegate^ 
18  Ind.  425. 

The  agreed  statement  of  facts  in  this  case,  on  account  of 
Vol.  XLVII.— 17 
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blanks  in  it  and  for  other  reasons,  does  not  satisfactorily 
show  the  existence  and  validity  of  the  alleged  paramount 
title,  and  for  this  reason  the  evidence  was  insufficient 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial 

BusKiRK,  J,,  did  not  participate  in  the  decision  of  the  cause. 


CUNE  ET  AL.  V.  LOVB. 

AssiGNiOENT  OP  EititOR. — Appeal  from  Superior  Caitrt.^On  appeal  to  the 
Sopreme  Conrt  from  a  superior  court,  the  assignment  of  error  should  be  based 
upon  the  action  of  the  lower  court  in  general  term,  in  afihming  the  ruling  at 
q)ecial  term.  An  assignment  that  the  court  in  special  term  erred  in  orerniliiig 
a  motion  for  a  new  trial  presents  no  question. 

From  the  Marion  Superior  Court 

L.  miter  and  E.  F.  RUter^  for  appellants. 
G.  Carter^  for  appellee* 

BusKiRK^  J. — ^This  was  an  action  by  the  appellants  against 
the  appellee,  to  recover  the  possession  of  certain  real  estate^ 
and  to  quiet  the  title  thereto. 

There  was  issue  and  trial  by  the  court  in  special  term» 
and  a  finding  and  judgment  in  favor  of  the  appellee.  From 
this  judgment,  the  appellants  appealed  to  the  general  term, 
where  the  judgment  of  the  special  term  was  affirmed 

From  the  judgment  of  the  general  term,  the  appellants 
appealed  to  this  court,  and  have  assigned  for  error  here,  that 
the  court  in  special  term  erred  in  overruling  his  motion  for 
a  new  trial. 

It  is  well  settled  by  repeated  decisions  of  this  court,  that 
such  an  assignment  of  error  presents  no  question  for  deci- 
sion in  this  court.  The  assignment  of  error  should  have 
been  based  upon  the  action  of  the  general  term,  in  affirming 
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the  ruling  of  the  special  term.  Carney  \,  Street^  41  Tnd.  396; 
Wesley  v.  Milford,  41  Ind.  413 ;  Farman  v.  Ratcliff^  42  Ind. 
537;  Van  Dusen  v.  Kindleburger^  44  Ind.  282;  Linsmanw. 
-Huggins^  44  Ind.  474;  Busk  v.  Btish^  46  Ind.  70. 

There  is  no  question  presented  for  our  decision. 

The  judgment  is  affirmed^  with  costs. 


The  Lafayette  Agricultural  Works  v.  Philufs. 

"Svu^TSQ^^-WarraMty.^^FroMd, — ^To  an  action  on  a  promissory  note,  tlie 
defendant  answered :  i.  That  the  note  was  given  for  a  combined  reaping  and 
mowing  machine ;  that  the  plaintiff  warranted  that  the  machine  would  per- 
form all  the  requisites  of  ordinary  mowing;  that  the  defendant,  relying,  etc., 
purchased  the  machine ;  and  that  at  the  time  of  the  sale  and  warranty  it  was 
utterly  worthless  and  of  no  value  to  the  defendant.  2.  That  the  defendant 
was  unacquainted  with  the  machine;  that  the  plaintiff  represented  that  the 
same  would  perform  all  the  requisites  of  ordinary  reaping  and  mowing;  that 
the  defendant  was  thereby  induced,  etc. ;  but  that  the  machine  would  not  per- 
form as  represented ;  wherefore,  etc. 

Mildy  that  both  answers  were  bad;  each  should  have  averred  that  the  defend- 
ant  tested  the  machine  in  a  proper  manner,  and  in  a  reasonable  time,  and  also 
that  it  was  of  no  value,  or  that  it  was  returned  by  the  defendant  to  the  plain- 
tiff.   It  was  not  sufficient  to  aver  that  it  was  of  no  value  to  the  defendant 

'CviDENCE. — Motion  to  Strike  Out. — ^When  a  motion  is  made  to  strike  out  evi- 
dence given  on  the  trial,  the  grounds  of  the  motion  should  be  stated ;  and  on 
appeal  the  grounds  of  such  motion  must  appear  in  a  bill  of  exceptions;  other- 
wise the  Supreme  Court  will  presume  in  favor  of  the  action  of  the  court  below 
in  overruling  the  motion. 

From  the  Madison  Circuit  Court 

M.  5.  Robinson  and  %  W.  Lovett^  for  appellant 
R,  Lake,  for  appellee. 

Downey,  J. — The  appellant  sued  the  appellee  on  a  prom* 
issory  note,  executed  by  the  appellee  to  the  appellant. 

The  defendant  answered :  A  general  denial. 

2.  That  the  note  was  given  for  and  in  consideration  of  the 
purchase  by  the  defendant  of  a  combined  reaper  andmower. 


.  ^7  269 
167  640 
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of  the  Buckeye  pattern ;  that  at  the  time  of  the  purchase 
the  plaintiff  warranted  that  the  machine  would  perform  all 
the  requisites  of  ordinary  mowing;  that  the  defendant,  rely- 
ing upon  said  warranty  and  representation,  then  and 
there  purchased  the  machine,  and  executed  the  note  described 
in  the  complaint  It  is  then  alleged  that  at  the  time  of  the 
warranty  and  sale  the  machine  was  utterly  worthless  and  of 
no  value  to  the  defendant ;  wherefore,  etc. 

3.  That  the  note  was  executed  for  a  combined  reaper  and 
mower,  of  the  Buckeye  pattern ;  that  the  defendant  was 
unacquainted  with  the  machine;  that  the  plaintiff  repre- 
sented that  the  same  would  perform  all  the  requisites  of 
ordinary  reaping  and  mowing;  that  the  defendant  was 
thereby  induced  to  purchase  the  same,  and  executed  the 
note  in  suit  therefor.  It  is  then  stated  that  the  machine  will 
not  perform  as  represented  by  the  plaintiff;  wherefore,  etc. 

The  plaintiff  demurred  to  the  second  and  third  paragraphs 
of  the  answer  separately,  on  the  ground  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  defence  to  the  action^ 
and  the  demurrers  were  overruled. 

Reply  by  general  denial ;  jury  trial ;  verdict  for  the  defend- 
ant; motion  by  the  plaintiff  for  a  new  trial  overruled;  and 
judgment  on  the  verdict  for  the  defendant. 

The  errors  assigned  are  the  overruling  of  the  demurrers 
to  the  second  and  third  paragraphs  of  the  answer,  and  the 
refusal  to  grant  a  new  trial. 

The  second  paragraph  of  the  answer  is  bad,  we  think,  on 
two  grounds,  at  least:  i.  It  is  not  alleged  that  the  machine 
was  properly  tested,  to  ascertain  whether  it  would  perform 
according  to  the  warranty  or  not  It  is  stated  that  the 
machine  will  not  perform  as  represented  by  the  plaintiflfl 
We  think  this  is  not  a  sufficient  allegation  of  the  breach  of 
the  warranty.  It  should  have  been  alleged,  with  more  par- 
ticulai"ity,  that  the  machine  was  tested  in  a  proper  manner, 
and  in  a  reasonable  time,  and  that  it  would  not,  when  so 
tested,  perform  as  warranted. 

2.  It  is  not  alleged  that  the  machine  wasof  no  value,  or  that 


MAY  TERM,  1874.  261 

The  Lafayette  Agricultural  Works  v,  Phillips. 

it  was  returned  by  the  defendant  to  the  plaintiff.  It  is  only 
-alleged  that  the  machine  was  utterly  worthless  and  of  no 
value  to  the  defendant  Howard  v.  Cadwalader^  5  Blackfl 
225  ;  Mooklarv.  Lewis,  40  Ind.  i. 

As  a  defence  based  upon  false  and  fraudulent  representa- 
tions, the  third  paragraph  of  the  answer  is  clearly  insuffi- 
cient. Not  to  mention  any  other  defects  in  it,  we  think  it  is 
liable  to  the  same  objections  to  which  the  second  paragraph 
is  liable.  The  second  objection  is  more  clearly  applicable  to 
this  paragraph  than  to  the  second,  as  it  does  not  allege  a 
return  of  the  machine,  and  fails  even  to  allege  that  it  was  of 
no  value  to  the  defendant. 

Several  questions  are  presented  under  the  second  assign- 
ment of  errors,  one  of  which  is  this :  The  defendant  was  a 
witness  on  his  own  behalf,  and  testified  in  his  examination 
in  chief  to  a  warranty  of  the  machine.  On  cross-examination, 
the  fact  was  disclosed  that  the  warranty  was  in  writing,  and 
different  in  some  material  respects  from  the  warranty  to 
which  the  defendant  had  testified.  The  plaintiff  then  moved 
the  court  to  strike  out  the  parol  evidence  of  warranty  given 
by  the  defendant,  which  motion  was  overruled  by  the  court 
Had  this  motion  been  on  the  ground  that  parol  evidence  was 
inadmissible  to  prove  the  warranty,  when  the  warranty  was 
shown  to  have  been  in  writing,  we  think  it  should  have  been 
sustained.  But  the  bill  of  -exceptions  does  not  show  the 
ground  of  the  motion.  The  motion  may  have  been  on 
some  other  ground,  and  properly  overruled. by  the  court 
We  must  presume  that  the  action  of  the  court  was  correct; 
unless  the  contrary  is  shown. 

We  do  not  deem  it  necessary  to  examine  the  questions 
presented  as  to  the  instructions  of  the  court  to  the  jury,  as 
the  same  views  of  the  case  may  not  again  be  presented ;  and 
so  of  the  other  questions  discussed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  demurrers  to  the 
second  and  third  paragraphs  of  the  answer,  and  for  further 
'Proceedings* 
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Efpinger  v.  The  State. 

From  the  Jefferson  Circuit  Court 

y.  Ln  Wilson  and  E.  R.  Wilson^  for  appellant. 
%  C.  Deizr.y^  Attorney  General,  for  the  State, 

BusKiRK»  J. — ^The  judgment  in  this  case  is  reversed^  upon 
the  ground  and  for  the  reasons  given  in  the  case  of  Effinger 
r.  The  StaU,  anU,  p.  235. 


Kibbler  v.  The  State. 

From  the  Newton  Circuit  Court. 

K  (y Briefly  S,  A.  Huff,  and  B.  W.  Langdon^  for  appellant, 
y.  C  Denny^  Attorney  General,  for  the  State. 

OsBORN.  J. — ^This  was  a  prosecution  against  the  appellant 
for  being  found  in  a  state  of  intoxication.  It  was  commenced 
before  a  justice  of  the  peace,  who  found  him  guilty,  and 
rendered  a  judgment  against  him,  on  the  finding,  for  five 
dollars.  He  appealed  to  the  circuit  court,  where,  afler  a. 
motion  to  quash  the  affidavit  was  overruled,  the  case  was 
tried  by  the  court,  and  the  appellant  was  again  found  guilty; 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered 
against  him. 

The  errors  assigned  question  the  rulings  of  the  court 

Under  the  ruling  in  The  State  v.  Young,  ante,  p.  150,  the 
motion  to  quash  ought  to  have  been  sustained. 

The  judgment  of  the  said  Newton  Circuit  Court  is  reversed. 
The  cause  is  remanded,  with  instructions  to  that  courts  to 
quash  said  affidavit,  and  discharge  the  appellant  from  said 
prosecution. 
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Bill  of  ExcxpnoNS. — Motion  to  Strike  Out, — The  action  of  the  court  in  over- 
luliog  a  motion  to  strike  out  part  of  a  pleading  cannot  be  presented  to  the 
Sapreme  Court  when  the  question  has  not  been  reserved  by  bill  of  exceptions. 

Same. — Time  of  Filing* — ^Where  it  does  not  appear  at  what  time  a  bill  of  except 
tions  was  filed,  it  cannot  be  regarded  as  properly  in  tl^e  record. 

From  the  Dearborn  Circuit  Court 

G.  B.  Fitch  and  A.  Adkinson^  for  appellant. 
y*  Schwartz^  for  appellees. 

Downey,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant,  for  contribution. 

The  overruling  of  a  motion  to  strike  out  part  of  the  com- 
plaint is  assigned  as  error,  but  the  question  was  not  reserved 
by  bill  of  exceptions,  and  is  not  in  the  record. 

A  demurrer  to  the  complaint  was  filed  by  the  defendant, 
which  was  overruled  by  the  court.  This  ruling  is  assigned 
as  error,  but  is  not  urged  or  relied  upon  by  counsel  in 
their  briefs. 

An  issue  was  formed,  which,  by  agreement  of  the  parties, 
was  tried  by  the  court,  without  a  jury,  and  there  was  a  finding 
in  favor  of  the  plaintiffs. 

The  defendant  moved  for  a  new  trial,  which  was  overruled, 
and  judgment  was  rendered  for  the  amount  of  the  finding. 

Thirty  days  were  given  in  which  to  file  the  bill  of  excep- 
tions, and  there  is  a  bill  of  exceptions  in  the  record.  It  does 
not  appear,  however,  when  it  was  filed,  and,  under  many 
rulings  of  this  court,  it  cannot  be  regarded  as  properly  in 
the  record. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
other  alleged  error.  This  we  cannot  decide,  because  the 
bill  of  exceptions  containing  the  evidence  is  not  properly  in 
the  record. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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Venub. — Change  of. — Rule  of  Court. — An  application  for  a  change  of  venue  os 
the  ground  of  objections  to  the  judge  was  filed  on  the  fifth  day  of  the  term,  and 
before  the  issues  were  completed.  The  cause  had  been  docketed  for  trial  om 
the  second  day  of  the  term.  The  application  was  refused  on  the  ground  that 
there  was  a  rule  of  court  which  provided,  that  *'  application  for  a  change  of 
venue  will  not  be  entertained  or  allowed,  unless  the  same  is  made  on  or  before 
the  cause  is  docketed  for  trial;  nor  after  the  party  making  the  same  has 
applied  for  a  continuance,  which  has  been  overruled." 

Held,  that  the  change  of  venue  was  properly  refused. 

Promissory  Note. — Duress, — No  recovery  can  be  had  upon  a  noteVhich  the 
maker  was  induced  to  give  either  by  duress  of  his  person  or  to  regain  posses^ 
sion  of  his  property  unlawfully  withheld* 

Sams. — Ignorance  of  the  Law. — It  is  not  a  good  defence  to  a  suit  on  a  prcmls> 
sory  note,  that  the  defendant  gave  the  note  in  ignorance  of  the  law,  believing 
himself  to  be  liable  for  an  injury  done  by  his  runaway  team,  when  he  was  not 
so  liable. 

Negugence. — A  team  of  horses  attached  to  a  wagon,  in  consequence  of  a  fright 
received  in  the  street  of  a  city,  ran  away  and  collided  with  and  injured  the 
plaintiff's  carriage,  without  any  fault  or  negligence  on  the  part  of  the  owner 
of  the  team. 

Held^  that  the  latter  was  not  liable  for  the  injury. 

From  the  Warrick  Circuit  Court. 

A.  L.  Robinson,  for  appellant 
Parrett  &  Wood,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  upon  a  promissory  note  for  seventy-five  dol- 
lars, executed  by  the  appellant,  and  payable  to  the  appellee* 

The  appellant  answered  in  two  paragraphs.  The  first 
was,  that  the  note  was  executed  without  any  consideration. 

A  demurrer  was  sustained  to  the  second  paragraph,  and 
thereupon  the  appellant  took  leave  to  amend,  and  fled  a 
substituted  answer,  numbered  three,  which  is  as  follows : 

"  Par.  3.  The  defendant,  for  further  answer  herein,  says 
that  he  signed  the  said  instrument  of  writing  in  the  com- 
plaint described,  without  any  consideration  and  under  the 
following  circumstances :  That  on  the  day  of  the  date  of 
the  said  writing,  this  defendant  was  temporarily  in  the  citj 
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of  Evansville  (his  residence  being  in  Warrick  County,  Indi- 
ana) with  his  team  of  two  horses  and  a  wagon,  which  were 
liarnessed  and  were  standing  on  Main  street  of  said  city, 
and  that  while  so  standing  his  horses  became  scared  and  fright- 
ened by  a  large  canvass  sign  which  was  hanging  and  swing- 
ing in  the  air  entirely  across  and  over  said  street,  and  nearly 
over  said  team  ;  and  being  so  scared  and  frightened,  they  sud- 
<lenly  started  to  run,  and  did  run  up  Main  street  (this  defendant 
at  the  time  having  hold  of  the  lines  and  endeavored  to  stop 
them,  but  could  not),  and  at  the  distance  of  about  two  hundred 
and  fifty  feet  from  where  they  started  they  accidentally  ran 
against  the  plaintiff's  buggy,  which  at  the  same  time  was  in 
the  same  street  in  the  possession  of  the  plaintifif)  and  broke 
^nd  injured  the  same.  And  this  defendant  further  avers, 
that  the  said  team  became  scared  and  frightened  and  ran 
away  as  aforesaid,  and  did  the  injury  aforesaid,  without  the 
fault,  negligence,  or  wrongful  act  of  this  defendant,  and 
against  his  consent  and  his  efforts  to  stop  the  said  team  after 
they  had  started  to  run ;  and  this  defendant  further  avers, 
that  almost  instantly  after  the  collision  and  injury  aforesaid, 
the  plaintiff  procured  a  police  officer  of  said  city,  and 
ordered  said  officer  to  arrest  this  defendant,  and  take  him 
into  custody ;  and  in  pursuance  of  said  order,  the  said  police 
officer  seized  the  person  of  this  defendant  in  a  violent  man- 
ner, and  in  the  presence  of  the  plaintiff,  peremptorily  ordered 
the  defendant  to  remain  there,  and  that  he  should  not  take 
his  team  away,  nor  should  he  leave  that  place  unfil  he  had 
paid  the  plaintiff  all  damages ;  and  that  the  plaintiff  and  the 
said  police  officer  did  detain  him  and  his  team  in  close  cus- 
tody on  the  said  street  at  that  place,  and  refused  to  permit 
him  to  leave  that  spot,  until  a  citizen  of  Evansville  inter- 
posed and  verbally  became  responsible  that,  if  released,  this 
defendant  would  not  run  away ;  and  this  defendant  further 
avers,  that  the  plaintiff  instantly  demanded  of  this  defendant 
thesum  of  six  hundred  dollars  forsaid  injury,  when  he  knew 
the  same  did  not  exceed  the  sum  of  seventy-five  dollars ;  and 
that  afterward  he   lessened  his  claim  to  two  hundred  and 
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twenty-five  dollars ;  and  that  finally  this  defendantobtained  the 
judgment  of  two  carriage-makers  as  to  the  actual  amount  of 
said  damage,  who  fixed  the  same  at  seventy-five  dollars. 
And  he  further  avers,  that  the  plaintiff  would  not  con- 
sent that  this  defendant  should  leave  the  said  city,  or  take 
his  team  away,  until  he  had  given  the  said  note  ;  the  plain- 
tiff threatened  to  institute  proceedings  at  law  against  him^ 
defendant,  either  under  the  ordinance  of  said  city,  or  other- 
wise, and  that  he  gave  the  said  note  by  compulsion  and 
against  his  will,  and  in  entire  ignorance  of  the  law  of  the- 
State,  or  of  the  ordinances  of  said  city,  and  in  utter  igno- 
rance of  his  rights  in  the  premises,  and  to  be  at  liberty  ta 
leave  said  city  with  his  team  and  return  home ;  and  that 
said  note  was  given  for  no  other  or  different  consideration^ 
and  this  he  is  ready  to  verify." 

A  demurrer  was  overruled  to  the  above  paragraph  of 
answer,  but  no  cross  error  has  been  assigned  on  such  ruling.. 

The  appellee  replied  to  the  first  and  third  paragraphs  of 
the  answer  by  a  general  denial. 

At  this  stage  of  the  proceedings^  the  court  overruled  the 
application  of  the  appellant  for  a  change  of  venue  from  the 
judge,  and  the  question  is  properly  reserved  by  a  bill  of 
exceptions. 

The  cause  was  submitted  to  a  jury  for  trial,  and  resulted 
in  a  verdict  for  the  appellee. 

The  appellant  moved  the  court  for  a  new  trial,  for  the  fol- 
lowing reasons : 

1st.  The  verdict  is  contrary  to  law. 

2d.  The  verdict  is  not  sustained  by  the  evidence. 

3d.  The  court  committed  error  in  refusing  to  give  the 
instructions  to  the  jury  asked  by  the  defendant,  and  which 
are  numbered  2,  3,  6,  7,  and  8. 

4th.  The  court  committed  error  in  giving  the  instructions 
to  the  jury  numbered  6,  c,  d,  and  e. 

Sth.  The  court  committed  error  in  refusing  to  permit 
the  defendant  to  testify  to  the  fact  that  the  canvass  sign  swings 
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ing  across  Main  street  was  the  cause  of  frightening  defend- 
ant's team. 

6th.  The  court  committed  error  in  refusing  to  hear  the 
testimony  of  Isaac  S.  French  and  Wm.  Selby. 

7th.  The  court  erred  in  refusing  tlie  defendant's  applica- 
tion for  a  change  of  judges. 

Which  motion  the  court  overruled,  and  rendered  a  judg- 
ment on  the  verdict,  to  which  the  defendant  excepted,  and 
prayed  an  appeal  to  the  Supreme  Court. 

The  error  assigned  is  based  upon  the  refusal  of  the  court 
to  grant  a  new  trial. 

The  first  question  discussed  by  counsel  is  the  refusal  of 
the  court  to  grant  a  change  of  venue.  The  affidavit  was 
sufficient  in  form  and  substance,  if  presented  in  time.  The 
application  was  made  on  the  fiflh  day  of  the  term,  and  before 
the  issues  were  settled,  or  the  cause  was  called  for  trial.  The 
application  was  refused  upon  the  ground  that  there  was  a 
rule  of  court  which  provided,  that  **  application  for  a  change 
of  venue  will  not  be  entertained  or  allowed,  unless  the  same 
is  made  on  or  before  the  day  the  cause  is  docketed  for  trial ; 
nor  ailer  the  party  making  the  same  has  applied  for  a  con- 
tinuance, which  has  been  overruled." 

The  appellant  then  proved  by  the  clerk  of  said  court,  that 
such  rule  of  court  had  never  been  printed  or  published,  but 
had  been  entered  upon  the  order  book  of  said  court ;  and 
that  all  the  civil  causes  on  the  docket  at  that  term,  number- 
ing one  hundred  and  five,  were  docketed  for  the  second  day 
of  the  term.  The  counsel  for  appellant  then  filed  their  affi- 
davit, to  the  effect  that  they  had  no  knowledge  of  the  exist- 
ence of  such  rule  until  after  they  had  made  their  application 
for  a  change  of  venue  in  the  present  case. 

It  is  insisted  by  counsel  for  appellant,  that  the  above  rule 
of  court  is  void  for  being  repugnant  to  tlie  laws  of  this  State. 
The  validity  of  such  a  rule  has  been  sustained  by  many 
decisions  of  this  court.  Redman  v.  TIze  State^  28  Ind.  205 ; 
Galloway  v.  The  State,  29  Ind.  442 ;  Whittem  v.  The  State, 


268  SUPREME  COURT  OF  INDIANA. 

Bennett  v.  Ford. 

36  Ind.  196;   Truitty.  Truitt^  38  Ind.  16;  The  yeffersonviUe, 
€tc,^  R.  /?.  Co,  V.  Hendricks^  41  Ind.  48. 

We  proceed  to  inquire  whether  the  court  erred  in  refusing- 
to  charge  the  jury  as  requested  by  the  appellant. 

The  second  instruction  asked  and  refused  was :  *'  If  it 
appears  from  the  evidence  that  the  defendant  was  induced  to 
give  this  note  either  by  duress  of  his  person,  or  to  regain 
possession  of  his  property  unlawfully  withheld,  the  same  is 
of  no  force,  and  the  plaintiff  cannot  recover." 

The  instruction  asked  was  pertinent  to  the  evidence  in  the 
cause. 

The  appellant  testified  as  follows  :  "  Soon  after  the  col- 
lision, a  crowd  gathered  around,  and  a  policeman  came  up, 
and  the  plaintiff  just  behind  him,  supported  on  either  side 
by  two  men ;  and  the  policeman  seized  me  with  both  hands 
in  a  violent  way,  by  my  coat  collar,  and  notified  me  that  I 
could  not  leave  the  place,  nor  take  away  my  property,  until 
I  had  paid  all  damages ;  this  was  all  said  and  done  by  the 
order  and  in  the  presence  of  the  plaintiff.  I  submitted  to  the 
arrest,  and  they  held  me  there  a  short  time,  when  two  citi- 
zens interposed,  and  became  verbally  responsible  for  me  hy 
assuring  the  policeman  that  if  I  could  be  permitted  to  go 
and  put  up  my  horses,  I  would  not  run  away.  I  was  released 
from  arrest  in  this  way." 

Again,  he  testifies :  *'  I  had  to  give  this  note  to  have  per- 
mission to  leave  the  city.  I  did  not  give  it  voluntarily  and 
freely." 

Again:  On  being  asked  by  plaintiff's  counsel,  what 
was  to  prevent  him  from  going  to  Setchell's  stable  and  get- 
ting his  team  and  going  home,  and  why  he  did  not  do  it, 
he  answered :  "  Because  those  men  had  pledged  their  word 
for  me  that  I  would  not  run  away  if  released,  and  I  would  not 
prove  false  to  them ;  I  did  not  sign  that  note  willingly ;  I 
did  not  offer  to  give  the  plaintiff  seventy-five  dollars ;  I  did  not 
propose  to  give  my  note  for  seventy-five  dollars;  Ford  told 
me  that  he  would  not  let  me  leave  the  city  unless  I  gave  my 
note  for  that  amount,  which  I  did  to  get  a  chance  to  go  home.' 


>» 


■■ 
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"  A  contract  made  by  a  party  under  compulsion  is  void ; 
because  consent  is  of  the  essence  of  a  contract,  and  where 
there  is  compulsion  there  is  no  consent,  for  this  must  be  vol- 
untary." I  Pars.  Con.  392,  Sth  ed.  After  noticing  the 
English  law  of  duress,  the  same  author  lays  down  this  gen- 
eral principle :  "  These  distinctions,  however,  would  not  now 
probably  have  a  controlling  power  in  this  country ;  but  where 
the  threat,  whether  of  mischief  to  the  person  or  the  prop- 
erty, or  to  the  good  name,  was  of  sufficient  importance  to 
destroy  the  threatened  party's  freedom,  the  law  would  not 
enforce  any  contract  which  he  might  be  induced  by  such 
means  to  make." 

The  principle  involved  in  the  instruction  under  examina- 
tion was  fully  considered,  and  decided  adversely  to  the 
appellee,  in  two  recent  cases  in  this  court  T/te  Lafayette^ 
itc,^  R,  R,  Co,  V.  Pattisofiy  41  Ind.  312 ;  The  Town  of  Ligonier 
V.  Ackerman^  46  Ind.  552. 

Instruction  number  3,  asked  by  the  defendant  and 
refused  by  the  court,  contains  the  proposition,  that  if  the 
defendant  gave  this  note  in  ignorance  of  the  law,  believing 
himself  to  be  liable  for  that  injury,  when  he  was  not,  he  can 
not  be  held  liable  in  this  suit. 

The  authorities  are  not  entirely  uniform  upon  the  princi- 
ple of  law  contained  in  the  above  instruction ;  but  the  law 
seems  to  be  settled  adversely  to  the  appellant  in  this  State. 
Bond  V.  Coats^  16  Ind.  202 ;  Jenks  v.  Lima  Townsliip^  17 
Ind.  326 ;  Martin  v.  Stan  fields  17  Ind.  336 ;  and  the  two  cases 
above  cited  in'  41  and  46  Ind. 

Appellant  requested  the  court  to  give  the  following 
instruction,  numbered  6,  which  was  refused: 

"  That  although  it  may  have  been  proved  that  the  defend- 
ant left  bis  team  in  the  street  in  violation  of  the  ordinance 
of  the  city  of  Evansville,  yet,  if  the  jury  shall  be  satisfied 
from  the  evidence  that  the  defendant's  team  would  not  have 
been  frightened  nor  have  run  off  but  for  the  sign  suspended 
over  and  across  the  street,  and  that  said  sign  was  the  real 
and  primary  cause  of  the  damage  done  to  the  plaintiff's  prop* 
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erty,  the  plaintiff  cannot  recover  that  damage  from  the  defend- 
ant, but  he  should  sue  the  owner  of  the  sign." 

We  think  the  above  instruction  was  correctly  refused.  It 
left  entirely  out  of  view  the  question  of  whether  the  appel- 
lant exercised  due  and  ordinary  care  and  prudence. 

Tlje  seventh  and  eighth  instructions  asked  and  refused 
were  as  follows : 

"  No.  7.  That  if  the  jury  shall  be  satisfied  from  the  evi- 
dence, that  the  plaintiff  sustained  the  injury  without  the  Di- 
ligence or  wrongful  act  of  the  defendant,  the  plaintiff  cannot 
recover,  that  is,  if  said  note  was  given  as  compensation  for 
said  injury. 

"  No.  8.  If  the  jury  shall  be  satisfied  fi-om  the  evidence 
that  the  injury  done  to  the  plaintiff's  carriage  was  the  result 
of  an  accident,  such  as  frequently  happens  in  the  crowded 
streets  of  a  city,  and  that  the  note  was  given  to  the  plaintiff 
in  consideration  of  such  accident,  and  for  no  other  consider- 
ation, they  will  find  for  the  defendant'' 

It  will  be  convenient  to  consider,  in  connection  with  the 
above  instructions  asked  by  appellant,  instructions  b  and  r, 
given  by  the  court  of  its  oym  motion,  which  are  as  follows : 

"  b.  If  the  owner  of  a  team  driving  it  or  stopping  it  on  a 
street  or  highway,  permits  or  suffers  his  team  to  run 
away  and  do  injury  to  another  person  or  his  property,  the 
owner  of  the  team  is  liable  to  the  person  injured  for  the 
injury  done ;  as  between  the  owner  of  this  team  and  the  man 
who  sustained  the  injury,  the  owner  of  the  team  must  bear 
the  loss. 

"  c.  If  the  jury  believe  from  the  evidence,  that  the  note 
sued  on  was  given  for  damages  sustained  by  plaintiff)  in  con- 
sequence of  the  defendant's  team  running  away  and  break- 
ing plaintiff's  buggy,  then  the  plaintiff  is  entitled  to  recover 
the  amount  of  the  note  and  interest." 

The  instructions  refused  and  those  given  fairly  present  the 
question  of  whether  the  appellant  is  liable  for  the  damages 
sustained  by  the  appellee,  if  the  appellant  was  without  fault, 
and  the  injury  resulted  from  an  unavoidable  accident  There 
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has  been,  and  still  is,  much  confusion  in  the  authorities  bear- 
ing upon  the  question  stated.  According  to  the  early  Eng- 
lish cases,  the  fault  or  negligence  of  the  defendant  had  no 
bearing  upon  the  question  of  his  liability,  but  he  w^ls  held 
liable  for  an  injury  which  resulted  from  inevitable  danger 
^and  unavoidable  accident.  The  modern  English  decisions 
have,  to  some  extent,  relaxed  the  rigor  of  the  old  rule;»  but 
there  is  much  conflict  between  the  English  and  American 
rulings.  In  the  very  recent  case  of  Brawn  v.  Collins^  in  the 
Supreme  Court  of  New  Hampshire,  reported  in  vol.  13, 
N.  S.,  of  the  American  Law  Register,  on  page  364, 
the  English  and  American  authorities  are  reviewed  with 
great  ability  and  clearness,  and  the  rule  as  laid  down  by  Mr. 
Chief  Justice  Shaw,  in  Brown  v.  Kendall^  6  Cush.  292,  is 
adopted  as  the  rule  in  this  country.  The  rule  is  stated  by 
Judge  Shaw  as  follows :  "  We  think,  as  the  result  of  all  the 
authorities,  the  rule  is  correctly  stated  by  Mr.  Greenleaf,  that 
the  plaintiff  must  come  prepared  with  evidence  to  show 
either  that  the  intention  was  unlawful,  or  that  the  defendant 
was  in  fault;  for  if  the  injury  was  unavoidable,  and  the  con- 
duct of  the  defendant  was  free  from  blame,  he  will  not  be 
liable.  2  Greenl.  Ev.,  sec.  85  to  92 ;  Wakeman  v.  Robinson^ 
I  Bing.  213.  If,  in  the  prosecution  of  a  lawful  act,  a  casu- 
alty purely  accidental  arises,  no  action  can  be  supported  for 
an  injury  arising  therefrom."  Davis  v.  Saunders^  2  Chit. 
639 ;  Com.  Dig.,  Battery,  A.  (Day's  Ed.)  and  notes  ;  Vincent 
ir.  Stinehouf^  7  Vt  62 ;  yames  v.  Campbell,  5  Car.  &  P.  372 ; 
Alderson  v.  Waistell,  i  Car.  &  K.  358. 

We  cite,  as  fully  supporting  the  rule  above  stated,  the  fol- 
lowing recent  cases  :  Losee  v.  Buchanan,  5 1  •  N.  Y.  476 ; 
Parrot  \.  Wells,  15  Wallace,  524;  Roche  v.  The  Milwaukee  G. 
JL  Co.,  5  Wis.  55  ;  Eastman  v.  Amoskeag,etc,,  CV.,44N.  H.  143. 

The  seventh  instruction  should  have  been  given. 

The  eighth  instruction  was  properly  refused,  for  the  reason 
that  the  word  accident,  as  used  therein,  was  not  qualified  by 
the  word  unavoidable,  and  because  itdidnot  contain  the  words^ 
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after  the  word  accident,  *'  the  defendant  being  without  fault.**" 

The  instructions  6  and  c,  given  by  the  court,  were  clearly 
erroneous,  as  they  rendered  the  defendant  liable,  although 
the  injury  complained  of  was  the  result  of  an  unavoidable  and 
inevitable  accident  growing  out  of  an  act  that  was  lawful,  and 
in  the  performance  of  which  the  defendant  was  without  blame 
or  fault. 

The  question  as  to  the  negligence  of  the  appellant  is  pre- 
sented by  the  evidence  in  the  record,  for  the  appellant  oa 
the  trial  testified :  "  I  was  preparing  to  return  home,  and 
drove  up  in  front  of  Keller  &  White's  drug  store  to  get  two 
small  packages,  threw  the  lines  down  on  the  pavement  as 
far  out  toward  the  store  as  they  would  reach,  and  went  into- 
the  front  part  of  the  store,  got  the  packages,  and  returned 
directly  back  toward  my  team,  and  when  in  the  front  door 
and  not  above  five  or  six  feet  from  my  lines,  the  horses 
started  to  run  ;  I  dropped  the  packages,  and  seized  the  lines 
before  they  had  been  dragged  from  the  pavement,  and  tried 
to  stop  the  horses,  and  held  on  to  them  until  there  was  dan- 
ger of  being  dragged  under*  the  wheels,"  etc.;  "  my  team 
was  gentle,  and  never  had  run  away  before.  When  my  team 
started,  I  was  near  enough  to  control  it,  under  ordinary  cir- 
cumstances, by  my  voice." 

We  are  of  opinion  that  the  court  erred  in  the  exclusion 
of  evidence  offered  by  the  appellant 

A  Mr.  White  had  testified  as  to  the  accident,  and  had 
given  it  as  his  opinion  that  the  sign  of  Mr.  Lyon,  across  the 
street,  had  caused  the  team  to  run  off. 

The  defendant  offered  his  own  testimony  to  corroborate 
that  of  Mr.  White  as  to  the  canvass  sign's  being  the  cause 
of  the  team's  running  away,  and  also  to  testify  that  he  did 
not  know  of  the  existence  and  danger  of  the  si^n  until  the 
time  of  this  occurrence. 

Again,  the  defendant  offered  to  prove  by  two  of  his  neigh- 
bors, Isaac  S.  French  and  William  Selby,  **  that  the  defend- 
ant's team  was  good  and  gentle,  and  that  the  defendant  was 
a  prudent^  careful  hand  with  a  team^  and  that  he  understood 
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his  business ;  which  the  court  refused  to  hear,  to  which 
the  defendant  excepted,"  etc. 

We  think  the  evidence  oflfered  tended  to  elucidate  the 
question  of  whether  the  injury  was  caused  by  an  unavoida- 
ble accident,  or  the  fault  of  the  appellant  or  the  person  who 
placed  the  sign  across  the  street.  It  appears  from  the  evi- 
dence, that  the  sign  occupied  the  larger  part  of  the  street, 
which  was  about  eighty  feet  wide,  and  that  it  was  ten  feet 
wider  than  its  length,  and  hung  about  fifteen  feet  above  the 
heads  of  the  horses.  Mr.  White  testified,  that  it  was  his 
impression  that  the  persons  connected  with  the  store  started 
to  pull  the  sign  across  the  street  after  the  appellant  had 
driven  up. 

Counsel  for  appellee  assume  the  following  positions  in  ref- 
erence to  the  answer  setting  up  a  want  of  consideration  for 
the  note  sued  on : 

"  If  the  acts  of  the  appellant  were  such  as  would  have 
entitled  the  appellee  to  damages  in  a  suit  without  the  note 
— ^and  that  is  the  case  made  by  the  testimony  in  the  record- 
then  there  was  a  valid  and  sufficient  consideration  for  the  note^ 
and  the  judgment  is  right. 

"  Again,  it  appears  from  the  testimony,  that  the  appel- 
lant freely  and  of  his  own  will,  with  full  knowledge  of  the 
facts  and  in  consideration  of  the  facts,  and  to  avoid  all  fur- 
ther trouble  or  litigation,  made  the  note,  and  voluntarily 
delivered  it  to  appellee,  in  full  settlement  and  adjustment  i 
and  this,  of  itself,  was  a  good  and  sufficient  consideration  for 
the  note,  and  an  admission  of  his  liability." 

The  above  propositions  may  be  correct  as  abstract  propo- 
sitions of  law ;  but,  as  we  have  seen,  the  court  in  its  instruc- 
tions withdrew  from  the  jury  the  questions  of  whether  the 
appellant  would  have  been  liable  without  a  note,  and  whether 
the  execution  of  the  note  upon  a  compromise  would  have 
constituted  a  sufficient  consideration  for  such  note.  In 
instruction  c,  the  court  charged  the  jury,  that  "if  the  jury 
believe  from  the  evidence  that  the  note  sued  on  was  given 
Vol.  XLVII.— 18 
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for  damages  sustained  by  plaintiff  in  consequence  of  the 
defendant's  team  running  away  and  breaking  the  plaintiff's 
buggy,  then  the  plaintiff  is  entitled  to  recover  the  amount 
of  the  note  and  interest." 

It  is  very  obvious  to  us,  that  the  vital  questions  in  the  case 
were  not  submitted  to  the  jury,  and  that  in  their  delibera- 
tions they  did  not  pass  upon  the  substantial  merits  of  the 
case.    The  ends  of  justice  imperatively  demand  a  new  trial. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  for  a  new  trial,  in  accordance  with  this  opinion. 


"47    274 
142    510 

47    274' 
147    525; 

"47  274  Taylor  et  al.  v.  The  City  of  Foht  Wayne  et  al. 

^55  495  Town. — IneorporaHon  of, — Cmmiy  Commiisumers, — Annexatwn  by  Gty  Cftm-' 

47     274  ^* — ^Where  a  petition  has  been  61ed  by^  the  proper  parties  before  the  boud  of 

^^     ^"^  county  commissioners  for  the  incorporation  of  a  town,  and  the  petition  con- 

forms to  the  requirements  of  the  statute,  it  is  the  duty  of  the  commissioneis 
to  hear  the  proofs,  and,  if  satisfied  that  the  requirements  of  the  law  have  been 
complied  with,  to  make  an  order  declaring  that  the  territory  embraced  in  the 
petition  shall,  with  the  assent  of  the  qualified  voters  thereof,  be  an  incorpo- 
rated town,  by  the  name  specified  in  the  petition ;  and  after  the  election  has  bee& 
properly  certified  by  the  inspectors  of  the  election,  it  is  the  duty  of  the  com> 
missioners  to  make  an  order  declaring  that  such  town  has  been  incorporated 
by  the  name  adopted.  After  the  filing  of  such  petition,  the  territory  embraced 
therein  can  not  be  annexed  to  an  adjoining  city  by. a  vote  of  the  city  counciL 

Same. — yurisdiction, — ^The  pendency  of  the  petition  gives  the  county  conmiis- 
sioners  jurisdiction  of  the  subject-matter  thereof,  and  that  jurisdiction  can  not 
be  ousted  by  the  adverse  action  of  the  city  council.  When  there  exist  two 
tribunals  possessing  concurrent  and  complete  jurisdiction  of  a  subject-matter^ 
the  jurisdiction  becomes  exclusive  in  the  one  before  which  proceedings  are 
first  instituted. 

Same. — Plat. — Recording, — ^A  plat  of  lots,  not  purporting  to  be  the  plat  of  a  town, 
nor  of  an  addition  to  a  town  or  city,  but  simply  of  out-lots  in  a  congressional 
section  of  land,  is  not  such  a  plat  as  is  recognized  and  entitled  to  recoid  hf 
the  act  touching  the  laying  out  of  towns,  etc,  i  G.  &  H.  632. 

Same. — Unauthorized  Recording  of  Plat, ^K  plat  not  signed  and  adouiwledged 
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as  required  by  law  is  not  entitled  to  record;  and  if  it  be  recorded,  the  record 
is  a  nullity. 
Oty. — Annexation  of  Platted  Territory, — ^The  common  council  of  a  city  has 
authority  to  annex  territory,  and  extend  its  boundary  so  as  to  include  lots  laid 
off  and  platted  adjoining  the  city,  if  the  plat  has  been  legally  recorded  in  the 
recorder's  office  of  the  county,  but  not  otherwise. 

From  the  Allen  Circuit  Court 

R.  S.  Taylor^  for  appellants. 

Z.  Newberger^  jf.  Q.  Stratton^  and  y.  A,  Holman^  for  apt)el* 
lees. 

OsBORN,  J. — The  appellants  filed  their  complaint  and 
instituted  an  action  against  the  appellees,  for  the  purpose  of 
preventing  the  annexation  of  certain  territory  to  the  city  of 
Fort  Wayne.  The  averments  show  that  the  appellants  had 
fully  complied  with  all  the  requirements  of  the  Uw  necessary 
to  authorize  the  board  of  county  commissioners  to  order  an 
•election  to  be  held,  as  provided  by  an  act  for  the  incorpora- 
tion of  towns,  etc.,  approved  June  i  ith,  1852.  i  G.  &  H.  619. 
They  had  filed  their  petition  before  the  board,  who  had 
received  it  in  open  session,  and  assumed  jurisdiction.  The 
city  of  Fort  Wayne  had  voluntarily  appeared  before  the 
board  and  to  the  proceedings,  and  remonstrated  against 
granting  the  prayer  of  the  petition,  and  as  far  as  she  could, 
had  made  herself  a  party  to  the  proceedings.  The  board, 
not  deeming  that  the  interests  of  the  county  required  imme- 
diate action  and  not  being  fully  advised,  ordered  that  the 
further  consideration  of  the  question  should  be  postponed 
until  the  then  next  regular  session  of  the  board. 

It  avers  that  the  mayor  and  members  of  the  common 
council  of  the  city  of  Fort  Wayne,  all  of  whom  are  made 
defendants,  were  proposing  to  annex  the  territory  sought  to 
be  incorporated,  by  resolution  of  the  common  council,  to  the 
city.  The  prayer  is  for  an  injunction,  enjoining  the  defend- 
ants from  passing  any  such  resolution  and  from  interfering 
with  the  plaintiffs  in  their  proceedings  to  obtain  an  incor- 
poration of  a  town,  and  that  in  case  any  such  resolution 
:shouId  be  passed  before  the  hearing,  it  might  be  set 
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No  injunction  was  obtained.  A  supplemental  complaint 
was  filed,  in  which  it  is  averred,  that  since  the  commence- 
ment of  the  action,  the  common  council  has  passed  a  reso- 
lution annexing  a  large  part  of  the  territory  described  in  the 
petition  to  the  city  of  Fort  Wayne;  that  none  of  the  own- 
ers of  the  territory  have  consented  to  such  annexation ;  that 
the  city  of  Fort  Wayne  claims,  that  by  the  passage  of  the 
resolution  the  territory  described  in  it  became  part  of  the 
city  and  subject  to  its  jurisdiction;  that  she  is  engaged,  by 
her  officers,  in  assessing  the  lands  and  other  property  of  the 
plaintiffs  in  such  territory,  for  the  purpose  of  municipal  tax- 
ation, and  has  levied  a  tax  upon  the  same,  and  claims  and 
asserts  the  right  and  power  to  levy  and  collect  such  tax,  by 
virtue  and  in  consequence  of  the  passage  of  the  resolution 
by  the  common  council ;  that  the  acts  of  the  city  have  cast 
a  cloud  upon  the  title  of  the  plaintiffs  to  their  lands,  and 
impair  and  diminish  their  value,  and  disturb  them  in  the 
enjoyment  of  the  same. 

Prayer,  that  the  resolution  may  be  declared  null  and  void, 
and  for  an  injunction  enjoining  the  city  from  exercising  any 
authority  or  jurisdiction  in  or  over  the  territory,  and  from 
interfering  with  or  obstructing  the  proceedings  of  the  plain- 
tiffs to  obtain  the  incorporation  of  a  town,  etc. 

A  demurrer  was  filed  to  the  original  and  supplemental 
complaints,  on  the  ground  that  they  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action,  which  was  overruled^ 
and  the  appellees  excepted. 

There  was  an  answer  of  general  denial  filed  to  the  com- 
plaints, with  an  agreement  that  all  matters  of  defence  might 
be  given  in  evidence  under  it.  The  cause  was  tried  by  the 
court,  who  found  for  the  defendants.  The  appellants  filed  a 
motion  for  a  new  trial,  alleging,  amongst  other  reasons 
therefor,  that  the  finding  was  not  sustained  by  the  evidence. 
The  motion  was  overruled,  and  they  excepted,  and  filed  a 
bill  of  exceptions,  setting  out  the  evidence.  Final  judg- 
ment was  rendered  against  the  appellants. 

The  appellants  assign  for  error  the  action  of  the  court  ia 
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overruling  the  motion  for  a  new  trial;  and  the  appellees 
assign  as  a  cross  error,  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint  and  supplemental  complaint. 

The  act  of  Jan.  nth,  1852,  supra^  makes  provision  for  the 
incorporation  of  towns,  and  prescribes  the  steps  to  be  taken 
for  that  purpose.  It  is  not  considered  necessary  to  set  out 
the  provisions  of  the  act  in  this  opinion,  as  it  is  not  con- 
tended that  the  requirements  of  the  law  had  not  been  com- 
plied with,  preliminary  to  the  presentation  of  the  petition  to 
the  board  of  county  commissioners.  The  act  provides  that 
the  county  commissioners,  in  hearing  the  petition,  shall 
require  certain  proof,  ''and  if  said  board  be  satisfied  that  the 
requirements  of  this  act  have  been  fully  complied  with,  they 
shall  then  make  an  order,  declaring  that  such  territory  shall, 
with  the  assent  of  the  qualified  voters  thereof,  *  *  be 
an  incorporated  town,  by  the  name  specified  in  the  applica- 
tion aforesaid,"  etc.     I  G.  &  H.  620,  sec  5. 

The  act  also  provides  for  a  vote  of  the  qualified  voters 
resident  in  the  territory  described  in  the  petition,  on  the 
question  of  the  territory'^  becoming  an  incorporated  town. 
If  a  majority  of  the  votes  cast  shall  be  in  favor  of  its  becom- 
ing such  incorporation,  "such  territory  shall  from  that  time 
te  deemed  an  incorporated  town,  to  have  continuance  there- 
after by  the  name  and  style  specified  in  the  order  made  by 
the  board  of  county  commissioners."  The  inspectors  of  the 
meeting  shall  make  a  return  to  the  board  of  county  commis- 
sioners, at  their  next  session,  "  who,  if  satisfied  of  the  legality 
of  such  election,  shall  make  an  order  declaring  that  said  town 
has  been  incorporated  by  the  name  adopted,  which  order 
shall  be  conclusive  of  such  incorporation,  in  all  suits  by  or 
against  such  corporation,"  etc.  i  G.  &  H.  621,  sec.  9. 
It  also  provides  for  the  election  of  trustees  and  other  officers 
of  the  town,  and  prescribes  their  powers  and  duties. 

Sec.  84  of  an  act  for  the  incorporation  of  cities,  approved 
March  14th,  1867,  3  Ind.  Stat.  107,  provides,  that  ''whenever 
there  shall  be  or  may  have  been  lots  laid  off  and  platted 
adjoining  such  city,  and  a  record  of  the  same  is  made  in  the 
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recorder's  office^  in  the  proper  county,  the  common  council 
may,  by  a  resolution  of  the  board,  extend  the  boundary  of 
such  city  so  as  to  include  such  lots,  and  the  lots  thus 
annexed  shall  thereafter  form  a  part  of  such  city,  and  be^ 
within  the  jurisdiction  of  the  same." 

An  act  touching  the  laying  out  and  vacating  of  towns,  etc.,, 
approved  May  20th,  1852,  i  G.  &  H.  632,  provides,  that  any 
person  who  may  thereafter  lay  off  any  town,  or  any  addition 
thereto,  shall  cause  to  be  recorded  in  the  recorder's  office  of 
the  county  wherein  the  same  may  lie,  a  correct  copy  of  the 
plat  of  the  town ;  that  the  person  desiring  to  lay  off  such  lots, 
before  offering  such  plat  for  record,  shall  acknowledge  the 
same  before  the  recorder  of  the  proper  county,  or  some  justice- 
of  the  peace  thereof;  a  certificate  of  which  acknowledg- 
ment shall  be,  by  the  officer  taking  the  same,  annexed  to- 
such  plat  or  other  paper  and  recorded  therewith. 

The  allegations  in  the  complaint  are  fully  sustained  by  the 
evidence.  A  part  of  the  evidence  consisted  of  an  agreed 
state  of  facts,  signed  by  counsel,  and  with  the  other  evidence 
is  incorporated  into  the  bill  of  exceptions.  In  that,  it  is. 
agreed  that  on  the  12th  of  April,  1852,  Asa  Fairfield  laid 
out  and  platted  a  tier  of  out-lots,  which  are  designated  on 
the  plat  as  "out-lots  laid  out  by  Asa  Fairfield,  in  south-west 
quarter  of  section  eleven,  and  north-west  quarter  of  section 
fourteen,  town  thirty,  range  twelve."  It  was  signed,  *'Jno. 
M.  Wilt,  Surveyor  Allen  Co.,"  and  recorded  by  the  county 
recorder.  May  4th,  1852. 

It  was  not  acknowledged  by  any  officer,  nor  was  it  signed 
by  Fairfield.  The  tier  of  lots  thus  platted  were  numbered 
from  one  to  fourteen  inclusive,  and  extended  from  north  to 
south.  On  the  25th  day  of  June  of  the  same  year,  Fair- 
field laid  out  and  platted  another  tier  of  out-lots  correspond- 
ing in  size  with  and  lying  west  of  the  first  tier,  numbered 
from  fifteen  to  twenty-eight,  which  were  designated  as  "  out- 
lots  laid  off  by  Asa  Fairfield,  in  sections  eleven  and  fourteen^ 
town  thirty,  range  twelve  east."  The  plat  was  acknowl- 
edged before  a  notary  public  on  the  25th  of  June,  1852,  and. 
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recorded  by  the  county  recorder  August  14th,  of  the  same 
year.     It  was  not  signed  by  Fairfield. 

Number  seventeen,  on  the  second  plat,  was  directly  west 
of  and' adjoining  number  three  on  the  first  one.  It  was  also 
agreed  that  those  two  out-lots,  three  and  seventeen,  were 
contiguous  to  the  city  of  Fort  Wayne,  on  their  northern 
boundary,, and  that  no  other  part  of  the  territory  included 
in  the  resolution  of  the  city  was  contiguous  thereto. 

It  was  also  agreed  that  all  of  the  subdivisions  of  territory 
included  in  the  resolution  were  contiguous  to  each  other,  and 
that  all  of  them,  except  the  two  plats  made  by  Fairfield^ 
before  mentioned,  were  duly  and  legally  laid  out,  platted, 
and  recorded  in  the  office  of  the  recorder  of  Allen  county; 
but  whether  the  subdivisions  marked  on  the  plats  were 
"  lots  "  within  the  meaning  of  the  statute,  and  whether  the 
plats  had  been  made  and  recorded  according  to  law,  so  as  to 
confer  jurisdiction  upon  the  city  of  Fort  Wayne  to  annex 
the  territory  embraced  within  them,  was  left  to  the  decision 
of  the  court. 

It  was  also  admitted  that  the  city  of  Fort  Wayne  claims 
that  all  the  territory  described  in  the  resolution  extending 
its  boundary  has  become  a  part  of  the  city  by  force  of  the 
resolution ;  that  she  has  assessed^  and  claims  the  right  to 
collect,  taxes  upon  the  land  and  property  of  the  appellants 
in  the  territory  so  annexed. 

It  is  insisted  by  the  appellants,  that  the  board  of  county 
commissioners  having  acquired  jurisdiction  over  all  the  ter- 
ritory annexed  under  the  proceedings  instituted  by  the 
appellants  for  the  incorporation  of  the  town  of  South  Wayne, 
the  pendency  of  those  proceedings  precluded  the  city  from 
annexing  such  territory,  and  that  Fairfield's  plats  of  out-lots 
were  not  made  and  recorded  according  to  law,  so  as  to  con- 
fer jurisdiction  upon  the  city  of  Fort  Wayne. 

The  evidence  shows  that  the  county  commissioners  had 
acquired  jurisdiction  of  the  proceedings;  that  the  applica- 
tion of  the  appellants  had  been  regularly  presented  to  the 
board  in  open  session,  together  with  the  evidence  showing 
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that  the  requirements  of  the  statute  had  been  complied  with, 
and  that  the  appellee,  the  city  of  Fort  Wayne,  appeared 
before  the  commissioners  and  filed  a  remonstrance,  claimed 
to  be  interested  in  defeating  the  application,  and  moved  to 
dismiss  it ;  that  the  board,  after  deciding  that  the  city  had  a 
right  to  be  heard,  and  after  hearing  arguments  on  the  motion 
to  dismiss,  took  the  matter  under  advisement  and  postponed 
its  further  consideration  until  their  next  regular  meeting. 
Whilst  those  proceedings  were  pending,  th-^  resolution  com- 
plained of  was  passed. 

Conceding,  without  deciding,  that  the  city  council  could, 
under  section  84  of  its  charter,  extend  the  boundary  of  the 
city,  so  as  to  include  the  territory  embraced  in  the  resolu- 
tion, in  the  absence  of  the  pendency  of  the  proceedings 
before  the  commissioners,  still  it  does  not  follow  that  she 
could  do  so  during  the  pendency  of  those  proceedings. 

The  statute  conferred  power  and  authority  upon  the  board 
of  county  commissioners  to  hear  and  determine  the  applica- 
tion of  the  appellants,  and  whether  the  requirements  of  the 
act,  under  which  the  application  was  made,  had  been  fuUjr 
complied  with.  The  board  had  acquired  jurisdiction.  It 
was  their  duty  to  proceed  with  the  consideration  of  the  cause, 
and  if  the  evidence  was  sufficient  to  satisfy  them  that  the 
requirements  of  the  law  had  been  complied  with,  to  make 
the  proper  order,  provided  for  in  section  5. 

The  appellants  were  entitled  to  the  order,  that  the  meet- 
ing and  vote  provided  for  in  the  statute  might  be  had;  and 
if  in  favor  of  the  proposition,  they  were  also  entitled  to  the 
order  provided  for  in  section  9;  after  which,  the  territory 
would  be  an  incorporated  town,  by  the  name  adopted,  and 
its  existence  would  thereafter  be  judicially  taken  notice  of 
in  all  courts  and  places  in  this  State,  without  specially  plead- 
ing or  alleging  the  same,  and  the  order  would  be  conclusive 
of  such  incorporation  in  all  suits  by  or  against  the  corpora- 
tion.    Sec.  9,  supra. 

The  exercise  of  the  powers  conferred  upon  the  trustees  of 
towns  incorporated  under  the  act  in  question  would  be  incon- 
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sistent  with  the  exercise  of  those  conferred  upon  cities  under 
the  act  authorizing  their  organization  within  the  same  terri- 
tory at  the  same  time.  That  is  so  glaring  and  manifest  that 
an  enumeration  and  comparison  of  the  powers  and  duties  of 
the  two  sets  of  officers  are  unnecessary.  "  There  can  not  be 
two  corporations  for  the  same  purposes  with  co  extensive 
powers  of  government  extending  over  the  same  district." 
Grant  Corp.  i8.  "There  can  not  be  two  such  effective 
corporations  in  the  same  place ;  for,  instead  of  good  order, 
that  would  only  be  productive  of  anarchy.'*  The  King  y. 
Pasmore,  3  Term  Rep.  243.  '*  There  can  not  be,  at  the  same 
time,  within  the  same  territory,  two  distinct  municipal  cor- 
porations, exercising  the  same  powers,  jurisdiction,  and  priv- 
ileges." Dillon  Munic.  Corp.,  sec.  125.  Tiie  proposition 
that  two  independent  governments  can  not  exercise  the  same 
powers,  within  the  same  district,  at  the  same  time,  is  a  self- 
evident  one. 

But  it  is  claimed  by  the  appellees,  that  the  common  coun- 
cil was  authorized  by  the  charter  to  annex  the  territory,  and 
if  it  was  done  in  the  manner  pointed  out  by  the  charter,  at 
any  time  before  the  town  was  fully  organized,  the  act  of 
annexation  would  be  valid,  and  the  application  to  the  board 
of  commissioners  thus  defeated. 

Under  section  84,  supra,  the  common  councils  of  cities  are 
authorized  to  annex  certain  territory  to  the  city.  Under  the 
act  to  organize  towns,  that  same  territory  may  become  incor- 
porated as  a  town,  and  thus  become  a  municipal  government, 
outside  and  independent  of  the  city,  before  it  is  annexed. 
The  General  Assembly  has  authorized  both  proceedings.  As 
we  have  seen,  after  an  application  has  been  filed  before  the 
commissioners  by  residents  of  territory  sought  to  be  incor- 
porated, it  is  the  duty  of  the  commissioners  to  hear  the 
application  and  make  such  orders  as  the  evidence  intro- 
duced and  steps  taken  by  the  petitioners  entitle  them  to. 
The  proceedings  before  the  board  of  commissioners  give  that 
body  jurisdiction  over  the  subject-matter,  and  it  can  not  be 
defeated  by  any  act  of  the  common  council. 
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Having  acquired  jurisdiction,  it  is  their  duty  to  retain  it 
and  proceed  to  a  final  hearing  and  disposition  of  the  applica- 
tion. West  V.  Morris,  2  Disney,  415;  Merrill  v.  Lake,  16 
Ohio,  373,  405. 

It  is  a  clear  principle  of  jurisprudence,  that  when  there- 
exist  two  tribunals  possessing  concurrent  and  complete  juris- 
diction of  a  subject-matter,  the  jurisdiction  becomes  exclu- 
sive in  the  one  before  which  proceedings  are  first  instituted^ 
and  which  thus  acquires  jurisdiction  of  the  subject.  Slyttoof 
w^Flitcraft,  i  Ashm.  171 ;  The  Ship  Robert  Fulton,  i  Paine,  620^ 
626 ;  Taylor  v.  Carryl,  20  How.  583 ;  Peckw,  jFenness,  7  How-- 
612;  Smith  V.  Mlver,  9  Wheat  532;  Peale  v.  Phipps,  14 
How.  368;  Shelby  v.  Bacon,  10  How.  56;  Clepper  v.  TJie- 
State,  4  Texas,  242. 

It  can  not  be  contended,  we  think,  that«the  common  coun- 
cil of  a  city  can  annex  lots  laid  off  and  platted  adjoining  the 
city,  nor,  if  a  record  has  been  made  as  required,  after  the 
territory,  including  the  lots,  has  been  incorporated  as  a  town, 
in  pursuance  of  the  statute.  Section  84  ought  not  to  receive 
a  construction  which  confers  a  power  upon  one  municipality 
to  absorb  another  or  any  part  of  it.  It  confers  no  such 
power. 

The  de  facto  record  of  a  deed  or  other  paper  in  the 
county  record  is  not  what  is  contemplated  or  authorized  by 
*  the  statute.  If  the  paper  is  not  authorized  or  required  ta 
be  recorded,  or  if  the  record  itself  is  not  in  compliance  with 
the  law,  the  act  of  recording  is  treated  as  a  nullity,  i  Story 
Eq.,  sec.  404;  Denung\.  TJie  State,  23  Ind.  416. 

The  act  touching  the  laying  out  of  towns,  etc.,  i  G.  &  H. 
632,  authorizes  plats  of  towns,  or  additions  thereto,  to  be 
recorded,  after  the  person  laying  off  the  lots  has  acknowledged 
the  same  before  the  recorder  of  the  proper  county  or  some 
justice  of  the  peace  thereof. 

The  plats  of  out-lots  laid  off  by  Fairfield  were  not,  nor  id 
they  purport  to  be,  town  plats  or  additions  thereto*  They 
show  on  their  face,  that  they  are  out-lots  in  the  sections 
named,  and  nothing  more.    They  were  not  authorized  to  be 
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recorded.  They  were  out-lots  laid  out  as  a  convenient  mode 
of  platting  parts  of  the  sections,  but  without  any  purpose  oi 
laying  the  land  out  as  a  town,  or  an  addition  to  one.  They 
could  not  be  described  as  an  addition  to  any  town.  None  is 
named.  They  are  simply  out-lots  in  sections  eleven  and 
fourteen.  Detroit  v.  Detroit^  etc.,  R.  R,  Co.,  23  Mich.  173, 
203. 

The  common  council  had  authority  to  annex  territory  and 
extend  its  boundary,  so  as  to  include  lots  laid  off  and  platted 
adjoining  the  city,  if  the  plat  had  been  legally  recorded  in 
the  recorder's  office  of  the  county,  and  not  otherwise.  The 
only  territory  annexed,  which  adjoined  the  city,  was  lots  three 
and  seventeen  of  Fairfield's  plats,  and  as  they  were  not  author- 
ized to  be  recorded,  and  consequently  were  not  recorded 
within  the  meaning  of  the  act,  the  city  council  had  no  author- 
ity to  pass  the  resolution  or  annex  the  territory  described  in  it. 

The  demurrer  to  the  complaints  was  correctly  overruled, 
but  the  court  erred  in  overruling  the  motion  for  a  new  trial. 
The  finding  should  have  been  for  the  appellants. 

The  judgment  of  the  said  Allen  Circuit  Court  is  reversed, 
with  costs.  The  cause  is  remanded  to  said  court,  with 
instructions  to  grant  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

Petition  for  a  rehearing  overruled. 


• 47    283 

141    181, 

I  47    283 
'l&O    ^ 

Lindsay  et  al.  v.  Lindsay  et  al.  i6q   629 

Descent. — Statute. — Section  26. — Section  26  of  the  statute  of  descents, 
1  G.  &  H.  296,  was  in  force  in  the  year  1870;  it  should  be  construed  as  if  it 
provided  that  if  a  husband  or  wife  die,  leaving  any  estate  undevised,  and 
leaving  no  child  and  no  father  or  mother,  the  whole  of  such  estate  shall 
descend  to  the  survivor;  the  word  "  intestate  "  refers  to  property,  and  not  to  the 
decedent. 

IPftAcncB. — Stare  Decisis^-^yJhai  a  court  of  appeals  of  last  resort  has  by  its 
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decisions  established  a  rale  of  property  under  wbich  rights  have  been  acquired,  an 
adherence  to  such  decisions  by  the  same  court  becomes  a  duty,  and  they  should 
not  be  overruled  except  for  the  most  convincing  and  overwhelming  reasons. 
Repeal  of  Laws.— ^i^a/  of  Repealing  SiaHUe.^The  repeal  of  a  repealing 
act  revives  the  original  act. 

From  the  Dearborn  Common  Pleas. 

y.  D.  Haynes  and  y.  K.  Thompson^  for  appellants. 
F.  Adkinson  and  G.  M.  Roberts^  for  appellees. 

OsBORN,  J. — ^This  was  a  complaint  for  partition  filed  by  the 
appellants  against  the  appellees.  A  demurrer  was  Alcd  to 
the  complaint,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  was  sustained. 
The  appellants  excepted,  refused  to  amend,  and  final  judg- 
ment was  rendered  against  them. 

The  error  assigned  is  in  sustaining  the  demurrer  to  the 
complaint. 

The  facts,  as  they  appear  in  the  complaint,  are,  that  Elijah 
Lindsay  died,  in  1870,  seized  of  several  tracts  of  land  situate 
in  this  State,  amounting  in  the  aggregate  to  between  six  and 
seven  hundred  acres,  and  several  lots  in  the  city  of  Aurora. 
He  left  surviving  him  Mary  Lindsay,  his  widow,  and  broth- 
ers and  sisters,  and  the  descendants  of  deceased  brothers  and 
sisters,  as  his  only  heirs  at  law.  On  the  26th  day  of  Decem- 
ber, 1866,  he  made  and  published  his  will,  by  which  he 
devised  his  whole  estate  to  his  wife  during  her  natural  life, 
except  two  parcels  of  land,  one  of  eighty  acres  and  one  of 
sixty  acres. 

•He  bequeathed  to  Melville  R.  Cannon,  one  of  his  nephews, 
a  life  estate  in  the  eighty-acre  tract;  he  to  pay  to  decedent's 
widow  one-half  the  proceeds  thereof  during  his  natural  life, 
with  a  contingent  remainder  in  fee  to  his  children. 

He  also  bequeathed  to  his  niece  by  marriage,  Caroline  A* 
Vail,  wife  of  Benjamin  T.  Vail,  an  estate  for  the  life  of  his 
widow,  she  paying  to  his  widow  one-half  of  the  proceeds 
thereof,  with  remainder  in  fee  to  said  Caroline  and  her  chil- 
dren.    The  remainder  of  his  estate  was  undevised. 

On  the  23d  of  August,  1869,  he  made  a  codicil,  by  which 
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he  changed  the  description  of  the  land  bequeathed  to  Mrs. 
Vail,  so  as  to  increase  it  to  seventy  acres;  and  he  made  a  few- 
small  bequests  to  some  of  his  nieces  and  a  nephew. 

Mary  Lindsay,  widow  of  the  decedent,  elected  to  take 
under  the  law,  and  not  under  the  will. 

The  action  was  brought  by  the  brothers  and  sisters,  and 
the  descendants  of  deceased  brothers  and  sisters  of  the  said 
Elijah  Lindsay,  against  Mary  Lindsay,  his  widow,  and  Caro- 
line A.  Vail,  to  whom  the  bequest  was  made,  and  her  hus- 
band, for  a  partition  of  the  undevised  real  estate,  of  which 
Elijah  Lindsay  died  seized. 

It  is  quite  likely  that  the  testator  supposed  that  his  next 
of  kin  would  inherit  his  estate  not  devised,  and  that  on  the 
death  of  his  widow  it  would  descend  to  his  brothers  and  sis- 
ters then  living,  and  to  the  descendants  of  such  as  were  dead. 
Whatever  might  have  been  his  opinion  on  that  question,  it 
is  clear  that  he  intentionally  left  a  large  part  of  his  estate 
undisposed  of  by  his  will ;  and  whether  it  was  the  result  of 
his  ignorance  of  the  law  or  from  some  other  cause,  we  are 
not  at  liberty  to  change  it. 

If  sec.  26,  I  G.  &  H.  296,  was  in  force  at  the  death  of  the 
testator,  then,  under  the  ruling  of  Armstrong  v.  Berretnan^ 
13  Ind.  422,  the  whole  of  the  undevised  estate  descended  to 
the  widow,  and  the  demurrer  to  the  complaint  was  correctly 
sustained. 

If  sec.  4,  Acts  1853,  P-  S6»  ^s  ^^  force,  then  the  estate 
descended,  one-third  to  the  widow,  and  two-thirds  to  the 
brothers  and  sisters  living,  and  to  the  descendants  of  such 
as  were  dead.    Sec.  4,  i  G.  &  H.  292. 

We  are  entirely  satisfied  with  Armstrong  v.  Berreman, 
supra^  and  adhere  to  it.  We  think  that  sec.  26,  supra,  should 
be  construed  as  if  it  provided  that  if  a  husband  or  wife  die, 
leaving  any  estate  undevised,  and  leaving  no  child,  and  no 
father  or  mother,  the  whole  of  such  estate  shall  descend  to 
the  survivor;  that  the  word  "intestate"  refers  to  property, 
and  not  to  the  decedent. 

The  act  of  March  9th,  1867,  3  Ind.  Stat.  573,  repealed 
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5ec.  4  of  the  act  of  March  4th,  1853,  supra.  Leard  v. 
Leard,  30  Ind.  171.  We  do  not  consider  it  necessary  to 
review  the  opinion  in  the  case  last  cited,  or  to  elaborate  one 
on  the  same  point  in  this,  or  to  cite  authorities  in  support  of 
the  position  that  acts  may  be  repealed  without  reference  to 
their  titles,  or  the  particular  act  repealed,  in  the  repealing^ 
act. 

A  single  act  may  repeal  all  laws  on  any  given  subject,  or 
all  in  force,  and  laws  may  be  repealed  by  express  enactment 
or  by  implication.  The  title  of  the  act  of  March  9th,  1867, 
was  sufficiently  certain  to  indicate  what  laws  were  repealed. 
It  was  '*  for  the  repeal  of  statutes,  not  in  conformity  with  the 
ruling  of  the  Supreme  Court  in  the  case  of  Langdon  v. 
Applegate^  and  others."  A  reference  to  that  case,  5  Ind.  327, 
Ti^ill  show  that  the  statutes  repealed  are  amendatory  acts, 
which  omitted  to  set  forth  the  act  revised,  or  section  amended. 

We  adhere  to  Leard  v.  Leard,  supra.  See  DeMoss  v.  Nevy- 
ion,  31  Ind.  219;  Pierce  v.  Pierce,  46  Ind.  86;  Nebeker 
v.  Rkoads,  30  Ind.  330,  following  Leard  v.  Leard,  supra. 

The  judgment  of  said  Dearborn  Common  Pleas  is  affirmed!^ 
with  costs. 

Downey,  J.,  was  absent. 

On  Petition  for  a  Rehearing. 

OsBORN,  J. — ^We  are  requested  to  grant  a  rehearing  in  this 
case,  that  the  cases  of  Leard  v.  Leard,  30  Ind.  171,  Nebeker 
V.  Rhoads,  30  Ind.  330,  and  DeMoss  v.  Newton,  31  Ind.  219, 
may  be  reconsidered  and  overruled, 

Langdon  v.  Applegate,  5  Ind.  327,  was  decided  at  the 
November  term,  1854.  It  was  followed  and  adhered  to  by 
many  decisions,  and,  without  legislation,  rights  of  property 
would  have  been  disturbed  by  overruling  it.  The  rule  estab- 
lished by  those  cases  was  regarded  as  fixed  and  settled,  and 
so  continued  until  the  decision  in  the  case  of  The  Greencas- 
tie,  etc..  Turnpike  Co.  v.  The  State,  exrel.  Malot,  28  Ind.  382, 
at  the  November  term,  1867,  when  the  rule  was  changed. 
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^nd  Langdon  v.  Applegate,  and  all  the  cases  following  it, 
were  overruled.  It  is  quite  likely  that  the  legislature  had 
knowledge  before  that  opinion  was  delivered,  that  Lang-- 
don  V.  Applegate  would  be  overruled,  and  for  the  purpose 
of  ayerting  the  consequences,  which  would  otherwise 
result  from  such  a  ruling,  passed  the  act  of  March  9th, 
1867.  The  object  of  the  legislature  clearly  appears  on  the 
face  of  the  act.  The  constitutionality  of  that  act  was  delib- 
erately sustained  in  Leardw,  Leard,  30  Ind.  171,  which  was 
followed  by  Nebeker  v.  Rhoads,  30  Ind.  330,  and  DeMoss  v. 
Newton^  3 1  Ind.  219.  It  was  cited  and  recognized  as  author- 
ity in  Pierce  v.  Pierce^  46  Ind.  86. 

If  lye  doubted  the  correctness  of  the  decisions  cited,  we 
should  be  unwilling  to  overrule  them.  They  have  become 
-a  rule  of  property  in  this  State,  and  to  overrule  them  would 
disturb  titles  to  real  estate,  acquired  by  purchase  on  the 
faith  of,  and  in  reliance  upon,  the  rule  thus  established.  We 
should  be  unwilling  to  make  a  decision  involving  such  con- 
sequences, except  for  very  convincing  reasons.  Blackstone 
lays  it  down  as  an  established  rule,  to  abide  by  former  prec- 
edents, when  the  same  point  comes  again  into  controversy^ 
unless  flatly  absurd,     i  Bl.  Com.  70,  71. 

Public  confidence  in  the  decisions  of*  courts  rests  in  a 
great  measure  in  their  adherence  to  decided  cases.  Chan- 
cellor Kent,  in  his  commentaries,  i  Kent  476,  says : 

"  The  community  have  a  right  to  regard  it "  (a  decision  of 
the  court)  "as  a  just  declaration  or  exposition  of  the  law^ 
and  to  regulate  their  actions  and  contracts  by  it.     *    *    * 

"If  judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  unsettle  the  great  landmarks  of  prop- 
erty. When  a  rule  has  been  once  deliberately  adopted  and 
declared,  it  ought  not  to  be  disturbed,  unless  by  a  court  of 
appeal  or  review,  and  never  by  the  same  court,  except  for  very 
cogent  reasons,  and  upon  a  clear  manifestation  of  error;  and 
if  the  practice  were  otherwise,  it  would  be  leaving  us  in  a 
state  of  perplexing  uncertainty  as  to  the  law.'* 

To  the  same  effect  are  Bellows  v.  Parsons,  13  N.  H.  256; 
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Taylor  V.  French^  19  Vt.  49;  Boon  v.  Bowers,  30  Miss.  246  ^ 
Emerson  v.  Atwater,  7  Mich.  12 ;  Goodelly.  Jackson,  20  Johns. 
693,  722;  Day  V.  Munson,  14  Ohio  St.  488;  Loeb  v.  Mathis^ 
37  Ind.  306,  312;  Harrow  \,  Myers^  29  Ind.  469;  Carver  \, 
Louthain,  38  Ind.  530,  538;  Tinder  v.  T/u  Duck  Pond  Ditching- 
Association,  38  Ind.  55 s  ;  Stanford  v.  Stanford,  42  Ind.  485, 
489 ;  Grubbs  v.  77/^  6Va^^,  24  Ind.  295,  and  numerous  other 
cases. 

In  the  case  last  cited,  it  is  said  on  page  296 :  **  This  prind* 
pie  has  so  often  received  the  sanction  of  appellate  courts, 
that  it  has  become  a  maxim  for  their  guidance,  and  it  i& 
especially  important  that  it  should  not  be  forgotten  here, 
where  the  judges  hold  for  short  terms,  and  where,  unfor- 
tunately, the  entire  court  may  be  changed  at  once." 
/  We  might  not  be  willing  to  go  to  the  extent  of  some  of  the 
authorities  cited.  We  do  mean  to  hold,  however,  that  when 
a  court  of  appeals  of  the  last  resort  has,  by  its  decisions, 
established  a  rule  of  property  under  which  rights  have  been 
acquired  as  in  this  case,  an  adherence  to  such  decisons  by  the 
same  court  becomes  a  duty,  except  for  the  most  convincing^ 
and  overwhelming  reasons.  ^ 

It  is  contended  that  the  common  law  rule,  that  the  repeal 
of  a  repealing  ac£  revives  the  act  repealed,  is  no  longer 
in  force  in  this  State,  because  the  constitution  has  abro- 
gated it. 

We  think  the  counsel  are  mistaken.  The  old  act  did  not 
come  into  force  again  by  re-enactment.  It  was  simply 
revived.  It  was  repealed  or  annulled  during  the  pleasure  of 
the  law-making  power. 

Whilst  the  repealing  act  remained  in  force,  the  original 
statute  had  no  more  force  than  if  it  had  never  existed.  It 
was  annulled ;  but  when  the  repealing  act  was  repealed,  the 
act  repealed  was  left  in  force  again.  The  rule  is  very  ancient 
and  uniform,  i  Bl.  Com.  90;  i  Kent  Com.  465  ;  Brinkley  v. 
Swicegood,  65  N.  C.  626;  Wheeler  w.  Roberts,  7  Cow.  536- 
Smith  Com.  on  Const  909;  Dwar.  Stat.  676 ;  Sedgw.  Stat. 
Law,  137;  T/te  Bishops^  Case,  12  Co.  Rep.  7;  Commonwealth 
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Y.  Mottf  21  Pick.  492,  502;  Commonwealth  v.  ChurckiUy  2 
Met.  118;  Hastings  v.  Aiken,  i  Gray,  163 ;  Doe  v.  Nay  lor ,  2 
Blackf.  32. 

The  Bishops'  Case,  supra,  lays  down  the  rule  thus : 

**  Yet  true  it  is,  that  when  an  act  of  repeal  is  repealed,  the 
first  act,  as  hath  been  said,  stands  in  force,  and  is  implicite 
revived." 

In  Hastings  v.  Aiken,  supra,  it  was  held  that  the  repeal  of 
a  repealing  statute  revived  the  original  act,  even  when  the 
original  statute  was  repealed  by  implication  only.  It  was 
said  that  there  was  no  "  sufficient  reason  for  taking  a  distinc- 
tion between  the  cases  of  a  repeal  of  a  later  statute  directly 
repealing  a  former  one,  and  that  of  a  repeal  of  a  later  statute 
repealing  the  former  by  implication.  In  both  cases,  the 
repealing  statute  being  repealed,  the  former  statute  remains." 
A  repeal  by  implication  is  in  obedience  to  the  legislative  will 
as  manifested  by  the  act.  It  must  appear  to  have  been  the 
intention  of  the  legislature  that  the  former  act,  or  some  part 
of  it,  should  have  been  repealed ;  and  that  intention  must 
appear  in  the  later  act. 

When  such  intention  is  thus  manifested,  it  is  equally 
efiectual  as  a  repealing  act  as  if  done  directly.  Tyson  v.  Pos- 
tlethwaite,  13  111.  727 ;  The  Water  Works  Co.  v.  Burkltart,  41 
Ind.  364,  381. 

The  petition  for  a  rehearing  is  overruled. 


Scircle  v.  Neeves. 

Town. — Authority  of  Marshal  to  Make  Arrest, — ^The  maishal  of  a  town  is 
mnthorized  to  arrest^  without  a  warrant,  a  person  who  is  violating  an  ordinance 
of  the  town  in  his  presence  or  view,  whether  the  ordinance  expressly  author- 
izes him  to  do  so  or  not, 

Flsading. — Answer, — Action  for  False  ImprisonmeHL^Asx  answer  of  ji 

Vol.  XLVIL— 19 


ago  SUPREME  COURT  OF  INDIANA. 

Scirclc  V,  Neeves. 

tion,  in  an  action  for  false  imprisonment,  sufficiently  identifies  the  impnson- 
ment  justified  if  it  is  stated  to  be  the  same  imprisonment  complamed  of  bgf 
the  plaintiff. 
Town. — Arrest  by  Marshal, — Authority  to  Detain  Prisoner, — ^If  a  person  b 
arrested' by  the  marshal  of  a  town  for  the  violation  of  an  ordinance,  at  eleren 
o'clock  at  night,  the  marshal  is  not  required  to  take  the  offender  before  a  jus- 
tice of  the  peace  that  night.  And  especially  is  this  the  case  if  the  prisoner 
is  so  intoxicated  as  not  to  be  conscious  of  what  b  occurring.  In  such  cate 
the  prisoner  may  be  detained  until  the  next  day,  and  until  in  a  condiUoii  to 
be  taken  before  a  justice  of  the  peace. 

From  the  Clinton  Circuit  Court. 

Z.  McClurg  and  J,  V.  Kent,  for  appellant. 

5.  H.  Doyaly  P.  W  Gard^  and  A.  E.  Paige^  for  appellant. 

Downey,  J. — This  action  was  brought  by  the  appellant 
against  the  appellee  for  false  imprisonment.  The  defendant, 
among  other  paragraphs  of  answer,  pleaded  the  following,  viz. : 

"  And  for  further  answer,  defendant  says  that  on  the  8th  day 
of  July,  1873,  the  defendant  was  marshal  of  the  town  of 
Frankfort,"  etc.,  ''  duly  appointed,  qualified,  and  acting  as 
such ;  that  at  that  date  there  was  an  ordinance  in  force,  passed 
by  the  board  of  trustees  of  said  town,  and  duly  signed  by  the 
members  of  said  board,  and  attested  by  the  clerk  of  said 
town,  entitled  '  an  ordinance  prohibiting  the  disturbance  of 
the  peace  and  other  misdemeanors  in  the  town  of  Frank- 
fort,' "  etc.,  **  passed  by  the  board  of  trustees  of  said  town  at 
a  meeting  held  February  5th,  1873,  a  copy  of  which  ordinance 
is  filed  herewith,  and  made  part  of  this  answer ;  that  at  the 
date  mentioned  in  the  complaint,  to  wit,"  etc.,  "the  plaintiff 
was  found  by  defendant,  within  the  corporation  of  said  town 
of  Frankfort,  at  the  hour  of  eleven  o'clock,  on  the  night  of 
said  8th  day  of  July,  1873,  in  a  state  of  gross  intoxication, 
so  that  he  was  unable  to  walk  or  stand  without  support  from 
some  other  person ;  that  when  so  found  by  this  defendant 
plaintiff  was  prostrated  on  the  sidewalk  of  said  town  from 
the  effects  of  intoxicating  liquors ;  that  in  pursuance  of  his 
duties  as  marshal  of  said  town,  and  in  obedience  to  the  ordi- 
nance aforesaid,  defendant  arrested  plaintiff  and  conveyed 
him  to  the  place  designated  and  used  by  order  of  said  board 
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•of  trustees  for  the  safe-keeping  of  persons  guilty  of  a  viola- 
tion of  the  ordinances  of  said  town ;  that  at  the  time  of 
making  said  arrest  and  incarceration,  plaintiff  was  in  such  a 
state  of  intoxication  as  to  be  entirely  unconscious  of  any 
acts  then  transpiring ;  that  as  soon  as  plaintiff  was  in  a  con- 
-dition  to  be  taken  before  a  justice  of  the  peace  to  answer 
for  said  violation  of  the  ordinance  aforesaid,  the  defendant 
did  take  him  before  Joseph  Baum,  a  justice  of  the  peace  of 
said  town,  and  then  and  there  file  an  affidavit,  charging  the 
plaintiff  with  said  violation  of  said  ordinance,  to  which  said 
charge  the  plaintiff  pleaded  guilty,  and  was  fined,"  etc.,  ''as 
shown  by  a  certified  transcript  of  the  proceedings  herewith 
.filed." 

The  defendant  further  states  that  he  used  no  more  force  or 
violence  in  making  the  said  arrest  than  was  necessary  to  con- 
vey the  plaintiff  to  said  Jail ;  and  that  this  is  the  imprisonment 
•complained  of  by  the  plaintiff. 

A  demurrer  was  filed  by  the  plaintiff  to  this  paragraph  of 
the  answer,  and  overruled  by  the  court.  This  is  the  only 
^rror  alleged  and  relied  upon.  The  ordinance,  omitting  the 
title,  etc.,  is  as  follows: 

"  Any  person  or  persons  who  shall  hereafter  be  guilty  of 
drunkenness  within  said  corporation,  or  shall  be  guilty  of 
clisturbing  the  peace  and  good  order  of  said  town,  or  any 
of  the  inhabitants  thereof,  by  rioting,  fighting,  or  offering  to 
fight,  or  by  loud,  boisterous,  profane,  or  indecent  language 
in  said  town,  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  less  than  one  nor  more  than  five  dollars,  for  each  and 
^very  such  offence,  to  be  recovered  before  the  proper  justice 
of  the  peace  of  said  town,  and  the  marshal  of  said  town  is 
hereby  required  to  be  vigilant  in  enforcing  the  provisions  of 
this  section,  and  bringing  all  the  offenders  before  the  proper 
officer.*' 

The  first  objection  to  the  paragraph  of  the  answer  in  ques- 
tion is,  that  the  ordinance  set  out  does  not  authorize  the  mar- 
shal to  arrest  offenders  against  it  on  view,  and  that  a  mar- 
shal can  not  arrest  upon  view  unless  the  ordinance  expressly 
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empowers  him  so  to  do ;  that  this  ordinance  requires  him  to 
be  vigilant  in  bringing  oflenders  before  the  proper  justice^ 
but  he  can  not  know  that  a  party  is  an  offender  unless 
informed  by  a  warrant  directed  to  him.  The  statute  relating- 
to  the  duties  of  the  marshal  of  an  incorporated  town  pro- 
vides :  ''  The  marshal  of  such  town  shall  possess  the  powers 
and  be  subject  to  the  liabilities  possessed  and  conferred  by- 
law upon  constables,  in  executing  the  orders  of  the  trustees^ 
or  enforcing  the  by-laws  and  ordinances  of  said  town."  The 
law  confers  upon  constables,  among  other  powers,  the  power 
to  act  as  conservators  of  the  peace  and  to  apprehend  and 
take  forthwith  before  the  nearest  justice  all  who  violate  the 
law  in  their  presence,  and  then  charge  them  with  such  vio- 
lation on  oath. 

The  statute  first  quoted  authorizes  the  marshal,  in  the 
enforcement  of  the  ordinances,  to  do  what  a  constable  may 
do  in  the  enforcement  or  for  the  violation  of  the  laws,  and 
the  law  next  referred  to  shows  that  a  constable  may  arrest 
those  who  violate  the  law  in  his  presence.  Putting  the  two 
statutes  together,  we  think  they  authorize  the  marshal  of  a 
town  to  arrest  a  person  who  is  violating  or  who  violates  an. 
ordinance  of  the  town  in  his  presence  or  view,  whether  the 
ordinance  expressly  authorizes  him  to  do  so  or  not.  The 
plaintiff  was  found  drunk,  at  eleven  o'clock  at  night,  on  a 
sidewalk  in  the  town,  was  arrested,  and  put  in  the  town  jail^ 
until  he  was  sober  enough  to  be  taken  before  the  justice  of 
the  peace,  to  be  tried  for  a  violation  of  the  ordinance,  when 
the  proper  charge  was  made  against  him,  to  which  he  pleaded 
guilty.  There  is  probably  not  a  city  or  town  in  the  State,, 
making  any  pretence  to  proper  municipal  government,  that 
has  not  an  ordinance  in  substance  the  same  as  this,  and  whose 
police  officers  do  not  constantly  arrest,  lock  up,  and  after- 
ward carry  before  the  courts  persons  who  violate  its  pro- 
visions. Such  persons  must  learn  that  society  has  the  right 
to  protect  itself  against  the  evil  influences  of  their  example^ 
and  that  they  are  proper  objects  of  municipal  legislation^ 
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arrest,  and  punishment.  We  are  clearly  of  the  opinion  that 
there  is  no  good  ground  for  the  objection  urged. 

It  is  further  objected  that  the  second  paragraph  of  the 
answer  is  bad,  for  the  reason  that  it  does  not  identify  the 
imprisonment  justified  with  that  mentioned  in  the  complaint* 
It  alleges  that  the  imprisonment  justified  "  is  the  imprison- 
ment complained  of  by  the  plaintiff."  This  is  sufficient  to 
identify  the  imprisonment  mentioned'  in  the  second  para- 
graph of  the  answer  with  the  false  imprisonment  mentioned 
in  the  complaint. 

It  is  also  urged  that  if  the  marshal  had  the  authority  to 
arrest  the  plaintiff,  he  should  have  taken  him  forthwith 
before  the  justice  of  the  peace,  and  charged  him  upon  oath 
with  the  violation  of  the  ordinance.  The  duty  to  take  the 
offender  forthwith  before  the  justice  did  not  require  the  mar- 
shal to  take  his  prisoner  before  the  justice  of  the  peace  at  so 
late  an  hour  as  eleven  o'clock  at  night,  and  especially  as  the 
appellant  was  so  much  intoxicated  as  not  to  be  conscious 
of  what  was  passing.  The  answer  alleges  that  the  marshal 
did  take  him  before  Joseph  Baum,  a  justice  of  the  peace  of 
said  town,  "  as  soon  as  the  plaintiff  was  in  a  condition  to  be 
taken  before  a  justice  of  the  peace,"  etc.,  and  the  copy  of  the 
justice's  proceedings  shows  that  it  was  on  the  pth  of  July, 
which  was  the  next  day.  There  was  no  ground  for  an  action 
for  false  imprisonment  under  the  circumstances.  Boas  v. 
Tate,  4^  Ind.6o. 

There  is  no  other  question  in  the  case. 

The  judgment  is  affirmed,  with  costs. 


-i-»-i- 


^YERS,  Executor,  v.  The  State,  ex  rel.  McCray,  Admin- 
istrator* 


47    298 
156   610 


Administrator  Dk  Bonis  Non. — Suit  on  Bond  of  Former  Administraior^'^ 
Puriies, — An  administrator  de  bonis  non  may  sue  a  ioimer  administntor  of 
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the  same  estate  on  his  official  bond,  and  the  executor  of  a  surety  upon  sncik^ 
bond  may  be  joined  in  such  suit 

Evidence. — Execution  of  Bond, — ^Where  the  execution  of  a  bond  sued  on  i» 
not  proved,  bat  it  is  read  in  evidence  against  the  executor  of  a  deceased 
surety  on  the  bond,  without  objection  on  that  ground,  the  failure  to  prove  its 
execution  will  not  be  error.  Objections  to  the  introduction  of  the  bond  oa 
grounds  other  than  a  failure  to  prove  its  execution  will  not  be  sufficient  to 
raise  the  question  of  such  failure. 

DSCEDENTS*  Estates. — JurisdUtion, — Claim  Against  Estatt  of  Joint  Ohltgor. — 
Where  the  legal  representative  of  a  deceased  joint  obligor  is  a  proper  or  neces- 
sary party  defendant  in  a  suit  on  the  joint  obligation  against  the  survivors,  the- 
court  has  jurisdiction  to  try  the  claim  against  the  decedent's  estate. 

Judgment. — Joint  Action, — Administrator, — In  a  joint  action  brought  against 
an  administrator  and  others  on  a  joint  obligation,  the  judgment  may  be  against 
all  the  parties  for  the  full  amount,  and  not  against  the  administrator  for  a  pro- 
portionate amount. 

FftACTiCE. — Appeal, — Motion  for  New  Trial, — ^Where  a  motion  for  a  new  trial 
is  made  on  the  ground  that  the  verdict  is  contrary  to  the  evidence,  because 
certain  facts  have  not  been  proved,  the  party  making  the  motion  is  precluded,  on 
i^)pea],  from  urging  that  the  verdict  is  not  sustained  by  sufficient 


From  the  Marion  Common  Pleas. 

L.  Barbour  and  C.  P,  yacobs^  for  appellant. 

N.  B,  &  E,  Taylor  and  R.  B,  &  y.  S,  Duncan,  for  appellee. 

OsBORN,  J. — ^This  is  an  action  in  the  name  of  the  State,  oa 
the  relation  of  Aaron  McCray,  administrator  de  bonis  mm 
of  the  estate  of -Bennett  Bryan,  deceased,  against  William 
Sullivan,  administrator  of  the  estate  of  Joseph  N.  Moore, 
deceased,  Benjamin  Myers,  executor,  etc.,  of  Jacob  Neiman, 
deceased,  and  David  G.  Cole,  Abram  Bird,  and  John  A> 
Beall.  The  summons  was  returned  not  found,  and  the  action 
dismissed  as  to  Beall. 

It  is  alleged  in  the  cqfnplaint,  that  Joseph  N.  Moore  was 
appointed  administrator  of  the  estate  of  Bennett  Bryan,  and 
gave  bond  as  such  in  the  penalty  of  two  thousand  dollars, 
with  David  G.  Cole,  Abram  Bird,  and  Jacob  Neiman  as  sure- 
ties, which  was  approved  on  the  i8th  of  February,  1861 ; 
that  Moore  entered  upon  the  duties  of  his  trust;  that 
on  the  28th  day  of  October,  1862,  Moore  was  ordered  by 
the  court  to  make  and  file  an  additional  bond,  which  he  did 
on  that  day,  with  the  said  Jacob  Neiman  and  John  A.  Beall 
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as  his  sureties ;  that  Moore  continued  to  act  as  such  admin- 
istrator until  the  22d  day  of  November,  1866,  when  he  died. 
Copies  of  the  bonds  are  filed  with  and  made  a  part  of  the 
complaint.     They  are  in  the  usual  form  of  such  bonds. 
Three  breaches  of  the  bonds  are  assigned  : 

1.  That  Moore,  while  acting  as  such  administrator,  col- 
kcted  three  thousand  dollars  belonging  to  the  estate,  and 
failed  to  account  for  or  pay  it  over. 

2.  That  he  converted  to  his  own  use  personal  property 
and  assets  of  the  estate  of  the  value  of  three  thousand  dol- 
lars. 

3.  That  he  sold  the  personal  property  of  the  estate,  and 
collected  and  received  from  the  sale  one  thousand  dollars, 
and  received  two  thousand  dollars  of  money  due  and  owing 
the  estate  from  the  estate  of  Isabel  Bryan,  deceased,  which 
he  failed  to  account  for  or  pay  over ;  that  no  part  of  the 
money  since  Moore's  death  has  been  paid  by  Sullivan,  his 
administrator,  or  by  any  other  representative  of  his  estate. 

The  appellant  demurred  to  the  complaint,  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  subject  of  the 
action. 

2.  That  the  plaintiff  had  not  legal  capacity  to  sue. 

3.  That  there  was  a  defect  of  parties  defendants,  on  account 
of  a  misjoinder  of  parties  defendants. 

4.  That  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

5.  That  several  causes  of  action  had  been  improperly  united. 
Cole  and  Bird  also  demurred,  assigning  the  same  grounds. 
The  demurrers  were  overruled,  and  exceptions  taken. 
Issues  of  fact  were  formed,  which  were  tried  by  a  jury, 

who  rendered  a  verdict  for  the  plaintiff  for  fifteen  hundred 
and  nine  dollars  and  sixty  cents. 

The  appellant  filed  a  motion  for  a  new  trial,  and  assigned 
as  reasons  therefor : 

1.  That  the  court  erred  in  refusing  to  give  an  instruction 
asked  by  him. 

2.  That  the  verdict  against  him  was  contrary  to  law^  because 
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the  law  gives  the  court  no  jurisdiction  to  try  claims  against 
an  estate  in  such  actions. 

3.  That  the  verdict  against  him  was  contrary  to  the  evi- 
dence, because  neither  bond  offered  in  evidence  was  proved  to 
have  been  executed  by  the  said  Jacob  Neiman,  deceased,  the 
testator  of  said  Benjamin  Myers. 

The  motion  was  overruled,  and  the  appellant  excepted. 
He  then  moved  in  arrest  of  judgment,  which  motion  was 
also  overruled,  and  he  again  excepted.  Proper  judgment 
was  rendered  upon  the  verdict  of  the  jury. 

The  appellant  alone  appeals,  and  has  assigned  for  error : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  a  new  trial. 

3.  Overruling  the  motion  in  arrest  of  judgment 

He  insists  that  it  is  not  competent  for  an  administrator  de 
bonis  non  to  sue  the  former  administrator  in  the  same  estate, 
or  to  sue  the  surety  upon  his  official  bond,  or  the  executor 
of  such  surety. 

Section  162,  2  G.  &  H.  529,  provides,  that  "any  executor 
or  administrator  «iay  be  sued  on  his  bond,  by  any  creditor, 
heir,  legatee,  or  surviving  or  succeeding  co-executor  or 
co-administrator  of  the  same  estate/'  etc.  And  sec.  163, 
p.  531,  provides,  that  ''such  suit  may  be  brought  by,  and  on 
the  relation  of,  any  such  creditor,  heir,  legatee,  surviving, 
succeeding,  co-executor  or  co-administrator,  but  no  costs 
shall  be  taxed  in  such  proceeding,  against  the  estate,  unless 
it  is  brought  by  such  surviving,  succeeding  or  co-executor, 
or  co-administrator,"  etc. 

The  statute  means,  that  the  action  may  be  brought  by  a 
surviving,  or  co-executor  or  co-administrator,  or  by  a  suc- 
ceeding administrator ;  that  is,  one  who  has  taken  the  place 
of  or  succeeded  another-7-a  subsequent  one.  The  provision 
that  no  costs  shall  be  taxed  against  the  estate,  "  unless  it  v& 
brought  by  such  surviving,  succeeding,  or  co-executor,  or 
CO- administrator,"  if  the  construction  were  otherwise  doubt- 
ful, shows,  we  think,  that  such  was  the  intention  of  the  legis- 
lature.    It  was  manifestly  the  intention  to  include  an  admin- 
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istrator  de  bonis  non.     Graham  v.  Tfte  State ^  y  Ind.  470 ;  The 
State y  ex  reL  Wright^  v.  Porter^  9  Ind.  342. 

It  is  also  objected,  that  the  execution  of  the  bonds  was 
not  proved.  No  such  objection  was  made  to  their  being 
read  in  evidence. 

The  objection  that  the  court  has  no  jurisdiction  to  try  a 
claim  against  an  estate,  where  the  legal  representative  of  a 
deceased  joint  obligor  is  a  proper  or  necessary  party  in  an 
action  against  the  survivor,  cannot  be  sustained.  In  the 
well  considered  case  of  Braxton  v.  The  State,  ex  reL  Albert^ 
25  Ind.  82,  the  contrary  was  held,  and  an  action  like  this 
was  maintained.  It  was  followed  by  Owen  v.  The  State,  25 
Ind.  107.    We  adhere  to  those  cases. 

Section  70,  2  G.  &  H.  504,  relates  to  claims  filed  against 
^ui  estate,  and  is  not  applicable  to  a  joint  action  brought 
against  the  administrator  and  others  on  a  joint  obligation.  In 
such  cases,  the  judgment  may  be  against  all  the  parties  for  the 
full  amount,  and  not  against  the  administrator  for  a  propor- 
tionate amount.  The  verdict  in  Braxton  v.  Tlie  State,  etc., 
supra,  seems  to  have  been  for  the  full  amount  against  all  the 
parties.  The  instruction  asked,  that  if  the  jury  should  find 
for  the  plaintiff  against  the  appellant,  ''they  could  find 
him  liable  only  for  the  aliquot  part  upon  either  bond ;  that 
isy  one-fourth  the  amount  they  may  find  upon  the  first 
bond,  and  one-third  part  they  may  find  upon  the  second 
bond,"  was  correctly  refused. 

One  of  the  reasons  for  a  new  trial  as  stated  in  the  motion 
is,  that  "  the  verdict  was  contrary  to  the  evidence,  because 
neither  bond  offered  in  evidence  was  proved  to  have  been 
executed  by  the  said  Jacob  Neiman,  deceased,  the  testator 
of  said  Benjamin  Myers."  It  is  now  urged  here,  that  the  ver- 
dict was  contrary  to  law,  and  not  sustained  by  the  evidence. 

One  of  the  statutory  causes  for  a  new  trial  is,  that  the  ver- 
dict or  decision  is  not  sustained  by  suflficient  evidence,  or 
is  contrary  to  law.  2  G.  &  H.  212.  We  think  where  the 
party,  in  his  motion,  limits  the  ground,  as  the  appellant  did, 
he  is  bound  by  it,  and  cannot,  on  appeal,  convert  such  a 
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motion  into  one,  on  the  general  ground  that  the  verdict  is 
not  sustained  by  sufficient  evidence.     But  we  have  examined 
the  evidence,  and  think  it  sustains  the  verdict. 
The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Reheaiung. 

Per  Curiam. — We  are  asked  to  grant  a  rehearing  in  this 
case. 

When  the  bonds  were  offered  in  evidence,  the  appellant 
objected  to  their  being  read  to  the  jury,  and  specified  four 
objections : 

1.  The  evidence  was  incompetent. 

2.  It  was  insufficient. 

3.  The  bonds  were  taken  without  authority  of  law. 

4.  They  were  superseded  by  another  bond. 

He  did  not  object  because  their  execution  was  not  proved.. 

That  was  done  for  the  first  time  in  the  motion  for  anew  triaL 

« 

The  appellant  says  that  the  appellee  had  a  right  to  read 
the  bonds  in  evidence,  without  proof  of  their  execution^ 
against  his  co-defendants  who  executed  them.  If  proof  of 
their  execution  was  necessary  at  all,  as  against  the  appellant, 
then  they  could  not  be  read  in  evidence  as  against  him,  over 
his  objection  on  that  ground,  without  such  proof  Taylor  v. 
Gay,  6  Blackf.  150.  His  position  was  the.  same  as  that  of 
one  who  denies  on  oath  the  execution  of  a  written  instru- 
ment. In  such  case  it  cannot  be  read  in  evidence  until  its 
execution  is  proved,  if  objection  is  made.  Sec.  80, 2  G.  &  H. 
105.  But  if  it  is  allowed  to  be  read  in  evidence,  without 
such  proof  and  without  objection,  proof  of  its  execution 
will  be  considered  as  waived. 

As  we  have  seen,  he  urged  four  reasons  or  objections 
against  the  introduction  of  the  bonds  in  evidence,  and  we 
think  it  unreasonable  to  allow  him  to  make  other  objections 
after  a  verdict  against  him.  Having  once  waived  the  objec- 
tion, he  ought  not  to  be  permitted  to  make  it  when  it  is  too 
late  for  the  appellee  to  avoid  it. 

The  petition  for  a  rehearing  is  overruled. 


MAY  TERM,  1874.  299 

>m>iiMa»>i Hiaaa-aMnaaia^B^Bia^-p^— B~i>aaB^i^^H^BiB^i^Baai— ~aa^^_^^i^^^HMaBa^Ma« 

Brick  et  ux,  v,  Scolt  eta/. 


Brick  et  ux.  v.  Scott  et  al. 

Married  Woman. — Contract, — Promissory  Note, — ^The  promissory  note  of  a 
married  woman  is  absolutely  void,  and  is  not  evidence  of  any  promise  on  her 
part  to  pay  the  indebtedness  for  which  the  note  is  given. 

SAME. — Mortgage  of  Wife^s  Real  Estate. — ^Where  a  married  woman  joined  with 
her  husband  in  a  mortgage  upon  her  separate  real  estate,  to  secure  the  pay- 
ment of  certain  notes  made  by  her  alone,  and  the  mortgage  contained  no 
express  agreement  for  the  payment  of  the  sum  of  money,  or  other  identifica- 
tion of  a  debt  secured  by  the  mortgage  than  the  reference  to  the  notes ; 

Htld^  that  there  could  be  no  personal  judgment  against  the  wife  or  against  the 
husband,  nor  could  there  be  a  foreclosure  of  the  mortgage. 

Same. — Pleading. — An  answer  of  the  wife  in  such  case,  that  the  notes  were 
given  for  personal  property  bought  by  the  husband,  that  she  alone  made  the 
Botesy  but  received  no  part  of  the  property,  that  it  was  not  purchased  for  the 
betterment  of  her  estate,  and  that  the  mortgaged  property  was  her  separate  real 
estate,  was  good,  2ls  was  also  an  answer  the  same  in  substance  by  the  hus- 
band. 

From  the  Morgan  Circuit  Court 

W.  R.  Harrison  and  W.  S.  SAirtey,  for  appellants. 

y.    C.  Robinson,   F.   P.  A.  P/u/ps,  and Adams,  for 

appellees. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellants,  upon  three  several  notes,  executed  by  Jane 
Brick,  and  upon  a  mortgage  executed  by  both  the  appellants 
upon  the  separate  real  estate  of  Jane,  the  object  of  which  was  to 
obtain  personal  judgments  and  a  foreclosure  of  the  mortgage. 

The  complaint  consisted  of  three  paragraphs : 

The  iirst  paragraph  alleges  that  the  appellant  Jane,  on  the 
8th  day  of  January,  1873,  ^Y  ^^**  three  several  promissory 
notes,  promised  to  pay  Scott  &  McAmick,  in  three,  five,  and 
seven  months,  the  sum  of  three  hundred  and  eighty-five  dol- 
lars ;  that  Scott  &  McAmick  assigned  two  of  said  notes  to 
Hiram  McAmick ;  that  on  said  day  Jane  and  her  husband 
executed  a  mortgage,  to  secure  the  payment  of  such  notes* 

The  second  paragraph  was  the  same  as  the  first,  except  it 
alleges  that  the  notes  were  executed  for  and  in  consideration 
of  certain  real  estate  purchased  by  the  said  Jane. 


300  SUPREME  COURT  OF  INDIANA. 

Brick  et  ux.  v,  Scott  et  al. 

The  third  paragraph  alleges,  in  substance,  that  on  the  8th 
day  of  January,  1873,  Scott  &  McAmick  sold  to  James  Brick 
a  stock  of  drugs  and  medicines,  for  the  sum  of  three  hun- 
dred and  eighty-five  dollars;  that  James  and  Jane  were  hus- 
band and  wife  at  the  time  of  such  sale ;  that  on  such  day 
Jane,  her  husband  joining  with  her,  executed  a  mortgage  on 
her  separate  real  estate  to  secure  the  payment  of  said  indebt- 
edness ;  that  afterward  Scott  &  McAmick  assigned  to  their 
co-plaintiff,  Hiram  McAmick,  a  two-thirds  interest  in  said 
indebtedness,  with  the  interest  of  an  equal  amount  in  such 
mortgage ;  that  said  indebtedness  is  due  and  remains  wholly 
unpaid. 

A  copy  of  the  mortgage  was  filed  with  and  made  a  part 
of  the  complaint.  The  action  was  jointly  brought  by  Scott 
&  McAmick  and  Hiram  McAmick.  The  prayer  of  the  com- 
plaint was  for  •  personal  judgments  against  both  James  and 
Jane  Brick,  and  a  foreclosure  of  the  mortgage  and  sale  of  the 
mortgaged  property. 

The  appellants  demurred  separately  to  each  paragraph  of 
the  complaint  for  the  want  of  sufHcient  facts.  'The  separate 
demurrers  of  Jane  were  overruled,  and  she  excepted.  The 
demurrer  of  James  to  the  second  paragraph  was  sustained, 
and  his  demurrers  to  the  first  and  third  were  overruled,  and 
he  excepted. 

The  appellants  answered  separately,  in  two  paragraphs,  one 
being  the  general  denial. 

The  second  paragraph  of  Jane's  answer  alleges,  that  the 
notes  sued  on  were  given  for  a  stock  of  drugs  and  medicines 
purchased  by  her  co-defendant  James ;  that  she  alone  exe- 
cuted her  notes  therefor;  that  at  such  time  she  was  the  wife 
of  James  ;  that  she  received  no  part  of  the  drugs  and  medi- 
cines so  purchased ;  that  they  were  not  purchased  for  the 
betterment  of  her  separate  estate,  and  that  the  mortgage 
was  executed  upon  her  separate  real  estate  to  secure  the 
payment  of  said  notes. 

The  second  paragraph  of  the  answer  of  James  was,  in  sub- 
stance,  the  same. 
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Demurrers  were  sustained  to  the  second  paragraph  of  each 
answer. 

The  cause  was  submitted  to  the  court  for  trial,  and  resulted 
in  a  finding  for  plaintiffs.  The  appellants  moved  for  a  new 
trial  upon  three  grounds : 

1.  The  finding  is  contrary  to  law. 

2.  The  finding  is  contrary  to  the  evidence. 

3.  The  court  erred  in  admitting  in  evidence  the  notes- and 
nortgage  sued  on. 

The  motion  was  overruled,  and  the  court  rendered  per* 
aonal  judgments  against  both  appellants,  and  decreed  the 
foreclosure  of  the  mortgage. 

The  errors  complained  of  are  in  overruling  the  demur* 
rers  to  the  complaint,  in  sustaining  them  to  the  second  par* 
agraph  of  the  separate  answers,  and  in  overruling  the  motion 
for  a  new  trial. 

■ 

The  question  discussed  is  presented  by  each  assignment 
of  error.  The  real  case  made  is  this :  James  and  Jane 
Brick,  the  appellants,  are  husband  and  wife.  James  pur- 
chased of  Scott  &  Mc  Amick  a  stock  of  drugs  and  medicines^ 
for  the  sum  of  three  hundred  and  eighty-five  dollars ;  Jane 
executed  her  notes  for  said  sum.  Jane  and  her  husband 
executed  a  mortgage  on  her  separate  real  estate  to  secure 
the  payment  of  such  notes.  There  is  no  agreement  or  stip- 
ulation in  the  mortgage  to  pay  such  indebtedness.  The 
mortgage,  in  express  terms,  declares  that  it  is  given  to  secure 
the  payment  of  the  three  notes  executed  by  Jane,  and  then 
provides,  that  ''  when  the  said  notes,  signed  by  said  Jane 
Brick,  have  been  fully  paid,  then  this  mortgage  is  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and  effect'' 

It  is  insisted  by  counsel  for  appellants,  that  there  can  be 
no  recovery  as  to  Jane,  because,  being  a  married  woman 
when  she  executed  the  notes,  they  are  void ;  and  there  beings 
no  promise,  agreement,  or  stipulation  in  the  mortgage  to- 
pay  the  indebtedness  of  James ;  and  that  there  can  be  no 
recovery  as  to  James  on  the  notes,  because  he  did  not  sign 
them;  and  no  foreclosure   of  the  mortgage    as  to    him^ 
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because  he  had  no  interest  in  the  land  mortgaged,  and  there 
was  no  promise,  agreement,  or  stipulation  in  the  mortgage 
that  he  would  pay  such  indebtedness ;  and  that  there  could 
be  no  foreclosure  of  the  mortgage  against  him,  as  the  hus- 
band of  Jane,  because  there  was  no  liability  as  to  her. 

It  was  held  by  this  court,  upon  careful  consideration  and 
a  full  review  of  the  adjudged  cases  in  this  court,  in  the 
case  o(  Hodson  v.  Davis,  43  Ind.  258,  that  the  promissory 
note  of  a  married  woman  was  absolutely  void,  and  that  such 
note,  although  given  for  property  purchased  by  her  for  her 
own  use,  she  having  a  separate  estate,  and  her  husband  being 
insolvent,  was  not  evidence  of  her  intention  to  charge  her 
separate  estate  with  payment  of  the  debt  named  in  the 
note. 

The  three  notes  executed  by  the  appellant  Jane  are  abso- 
lutely void,  and  being  void  they  are  not  evidence  of  any 
promise  on  her  part  to  pay  the  indebtedness  for  which  the 
notes  were  given. 

The  debt  is  the  principal  thing.  The  mortgage  is  a  mere 
security.  *'  Where  there  is  an  express  written  agreement  for 
the  payment  of  the  sum  of  money  secured,  contained  in  the 
mortgage,  or  any  separate  instrument,  the  court  shall  direct 
in  the  order  of  sale  that  the  balance  due  on  the  mortgage 
and  costs  which  may  remain  unsatisfied  after  the  sale  of  the 
mortgaged  premises,  shall  be  levied  of  any  property  of  the 
mortgage  debtor.**  Section  634,  2  G.  &  H,  294.  So,  there 
can  be  no  personal  judgment  where  there  is  no  express 
agreement  in  the  mortgage  or  some  separate  instrument 

The  question  is  presented,  whether  there  can  he  a  fore- 
closure of  a  mortgage  where  there  is  no  note,  and  no  agree- 
ment or  stipulation  in  the  mortgage  to  pay  the  debt.  It  is 
well  settled  that  a  married  woman  may  mortgage  her  sepa- 
rate real  property  to  secure  the  debt  of  her  husband.  Ih'bble 
V.  Wright,  23  Ind.  322;  Ellis  v.  Kenyan,  25  Ind  134;  Phil- 
brooks  v.  McEwen,  29  Ind.  347 ;  Hasluagen  v.  Specker,  36  Ind» 
413.  But  there  must  be  a  debt  on  the  part  pf  the  husband^ 
and  the  debt  must  be  described  in  the  mortgage.     It  was 
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said  in  Philbrooks  v.  McEwcn^  supra  :  **  A  mortgage  must 
somehow  describe  and  identify  the  indebtedness  which  is 
intended  to  be  secured."  There  must  be  an  agreement, 
promise,  or  stipulation  to  pay  the  debt,  either  in  the  mort- 
gage or  in  a  separate  instrument.  Buell  v.  Shuman^  28  Ind. 
464*  The  agreement  in  the  mortgage  is  to  pay  void  notes. 
There  is  no  agreement  to  pay  the  indebtedness  for  which  the 
void  notes  were  given.  There  can  be  no  personal  judgment 
in  this  case  against  Jane,  because  the  notes  are  void  as  to 
her,  nor  against  James,  because  he  did  not.  sign  the  notes  or 
in  any  manner  agree  to  pay  the  debt  Therpcan  be  no  fore- 
closure of  the  mortgage,  because  there  is  tie  description  or 
identification  of  the  debt  intended  to  beseoured. 

There  was  no  error  in  overruling  the  demurrers  of  Jane  to 
the  first  and  second  paragraphs  of  the  complaint,  because  it 
did  not  appear  therefrom  that  the  appellants  were  husband 
and  wife. 

The  court  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  complaint,  because  there  was  no  promise^ 
agreement,  or  stipulation  in  the  mortgage  or  elsewhere  to 
pay  the  debt 

The  court  erred  in  sustaining  demurrers  to  the  second 
paragraphs  of  the  separate  answers.  j 

The  court  erred  in  overruling  the  motion  for  a  new  trial, 
because  the  notes  of  Jane  being  void  were  not  admissible  for 
any  purpose. 

The  personal  judgment  would  have  been  held  erroneous 
if  tl\ere  had  been  any  question  made  in  the  court  below  as 
to  the  form  of  the  judgment;  but  there  was  not.  Buell y. 
SAuman,  supra. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  third  paragraph  of  the  complaint,  to  over- 
rule the  demurrers  to  the  second  paragraphs  of  the  separate 
answers,  and  for  further  proceedings  in  accordance  with  this 
opinion. 
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Downey,  J. — I  concede  that  the  promissory  note  of  a 
feme  covert^  standing  alone,  is  invalid.  But  in  thjs  case  the 
notes  did  not  stand  alone.  They  were  executed  in  connec- 
tion with  a  mortgage  on  the  real  estate  of  the  feme  cevert, 
in  which  her  husband  joined.  She  may  mortgage  her  real 
estate,  if  her  husband  join  in  the  mortgage.  .  She  may  mort* 
gage  it  to  secure  her  husband's  debt,  and  I  think  she  may 
mortgage  it  to  secure  her  own  debt ;  her  husband,  in  each, 
case,  joining  her  in  the  mortgage.  The  notes  signed  by  her, 
and  the  mortgage  given  by  her  and  her  husband  to  secure 
them,  may  be  regarded  and  treated  as  one  instrument,  evi- 
dencing a  single  contract  or  transaction,  the  mortgage  sup- 
porting the  notes  and  rendering  them  valid.  Hence,  I  do 
not  concur  in  the  foregoing  opinion  speaking  for  the  major- 
ity of  the  court. 


47  «M  TowELL  V.  Pence. 

38 81 

162  &.'8        Pleading. — yoint  Demurrer. — A  joint  demurrer  to  two  or  more  poragraiilis  oT 

an  answer  should  be  overruled,  if  any  one  of  the  paragraphs  is  good. 
Infant. — Disaffirmance  of  Contract. — An  infant  is  not  required  to  return  or 

repay  the  consideration  received  by  him,  in  order  to  disaffirm  his  contract. 
Pleading. — Reply. — Demurrer. — A  reply  must  be  good  as  to  all  the  paragraphs 

of  (he  answer  which  it  attempts  to  meet,  or  it  will  be  held  bad  as  to  all  of 

them. 

From  the  Madison  Circuit  Court. 

M.  S.  Robinson  and  y.  W.  Lavett,  for  appellant 
y.  A.  Harrison,  for  appellee. 

Downey,  J. — ^Towell  sued  Pence,  alleging  in  his  complaint 
that  on  the  27th  day  of  September,  1870,  the  defendant,  by 
his  written  agreement,  a  copy  of  which  is  filed  with  the  com- 
plaint, in  consideration  of  three  hundred  and  thirty-one  dol* 
lars  and  sixteen  cents,  due  from  the  defendant  to  the  plaia^ 
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tiff  as  balance  of  the  purchase-money  for  certain  real  estate 
purchased  by  the  defendant  of  the  plaintiff)  agreed  to  pay 
and  satisfy  two  certain  promissory  notes,  amounting  to,  etc., 
executed  by  the  plaintiff  to  T.  S.  Babbitt  &  Co.,  and  dated, 
etc.,  secured  by  a  mortgage  on  the  real  estate ;  that  the 
defendant  has  failed,  neglected,  and  refused  to  perform  his 
agreement ;  and  that  the  notes  are  due  and  remain  unpaid. 

The  defendant  pleaded:  i.  Infancy.  2.  Infancy,  with 
some  other  matters,  which  need  not  be  particularly  noticed. 
A  demurrer  was  filed  and  sustained  to  the  second  paragraph. 
The  defendant  then  filed  an  amended  second  paragraph, 
which  seems  to  rely  upon  the  statute  of  frauds,  and  also  upon 
the  defence  of  infancy  combined. 

The  defendant  also  filed  a  paragraph  numbered  3,  alleg- 
ing a  want  of  consideration ;  and,  4,  that  the  plaintiflf)  at 
the  time  of  entry  into  the  said  contract,  promised  to  convey 
to  the  defendant  the  title  to  the  said  real  estate  in  fee  simple, 
which  he  had  not  done. 

The  plaintiff  demurred  to  the  first,  second,  and  fourth 
paragraphs  of  the  answer  jointly,  on  the  ground  that  neither 
of  them  stated  facts  sufficient  to  constitute  a  defence  to 
the  action,  and  his  demurrer  was  overruled. 

He  then  replied  in  three  paragraphs.  The  first  was  the 
general  denial ;  the  second  alleged,  in  substance,  that  at  the 
date  of  the  contract  mentioned  in  the  complaint,  the  plain- 
tiff was  the  equitable  owner  of  the  real  estate,  the  legal  title 
being  in  one  Hilligoss ;  that  the  plaintiff  had  mortgaged  the 
said  real  estate  to  said  Babbitt  &  Co.,  as  stated  in  the  com- 
plaint; that  the  plaintiff  sold  said  property  to  the  defendant, 
the  defendant  paying  the  price,  except  the  amount  which  he 
agreed  to  pay  to  said  Babbitt  &  Co.;  that  the  defendant  sold 
said  lots  to  one  Jasper  Nelson  in  part  payment  for  real  estate 
conveyed  to  him  by  said  Nelson,  which  the  defendant  still  owns 
and  holds,  and  is  of  the  value  of,  etc.;  that  the  defendant  then 
and  there  procured  said  Hilligoss  to  convey  said  real  estate 
to  said  Jasper  Nelson,  without  the  knowledge  of  the  plain- 
VoLc  XLVIL— 20 
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tiff;  and  that  afterward,  on  the  27th  day  of  September,  1870^ 
the  defendant  made  and  delivered  to  the  plaintiff  the  agree- 
ment in  this  action,  in  compliance  with  the  agreement  made 
at  the  time  of  the  sale  of  said  lots  by  the  plaintiff  to  the 
defendant;  that  at  the  time  of  the  sale  the  defendant  owned 
real  estate  and  personalty  of  the  value  of  fifteen  thousand 
dollars,  was  doing  business  for  himself,  in  his  own  name 
and  on  his  own  account,  and  held  himself  out  as  over 
the  age  of  twenty*one  years,  which  fact  the  plaintiff  was 
induced  to  believe,  and  did  believe,  at  the  time  of  the  sale  of 
said  lots  and  the  execution  of  the  agreement ;  that  the 
defendant,  when  he  arrived  at  the  age  of  twenty-one  years, 
and  when  this  suit  was  commenced,  and  now  is  the  owner 
of  the  said  real  and  personal  property,  worth  fifteen  thou- 
sand dollars ;  that  no  part  of  said  town  lots  or  of  the  three 
hundred  and  thirty-one  dollars  and  sixteen  cents  aforesaid^ 
with  interest  thereon,  has  been  wasted  or  squandered  by 
him;  that  the  same  was  invested  at  twelve  hundred  dol- 
lars, being  an  advance  upon  the  price  paid  to  the  plaintiff 
therefor,  in  real  estate  now  held  by  the  defendant ;  where- 
fore the  plaintiff  says  the  defendant  still  holds,  owns,  and 
enjoys  all  the  benefits  derived  from  the  agreement  mentioned 
in  the  complaint,  and  has  never  returned,  or  offered  to  return, 
the  same  to  the  plaintiff,  although  he  has  since  arrived  at  the 
age  of  twenty-one  years. 

3.  That  after  the  defendant  arrived  at  the  age  of  twenty- 
one  years,  and  both  before  and  since  the  commencement  of 
this  suit,  he  has  in  all  things  ratified  and  confirmed  said 
agreement,  and  has  agreed  to  pay  the  said  sum  of  three  hun- 
dred and  thirty-one  dollars  and  sixteen  cents,  with  interest 
thereon. 

A-df  murrer  to  the  second  paragraph  of  the  reply,  on  the 
ground  tl^.  it  did  not  state  facts  sufficient  to  constitute  a 
reply,  was  sustained  by  the  court. 

Upon  a  trial  by  the  court,  there  was  a  finding  and  judg- 
ment for  the  defendant. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
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the  first,  the  amended  second,  and  to  the  fourth  paragraphs 
of  the  answer,  and  the  sustaining  of  the  demurrer  to  the  sec- 
ond paragraph  of  the  reply. 

The  demurrer  to  the  paragraphs  of  the  answer,  as  we  have 
said,  was  a  joint  demurrer  to  the  three  paragraphs,  and  not 
a  separate  demurrer  to  each  of  them.  Hence,  if  any  one  of 
them  was  good,  the  demurrer  was  properly  overruled.  The 
first  paragraph  of  the  answer  was  simply  an  affirmation  of 
the  infancy  of  the  defendant  at  the  time  of  entering  into  the 
contract. 

Counsel  for  the  appellant  suppose  that  this  paragraph  is 
bad,  because  it  was  the  balance  of  unpaid  purchase-money 
for  real  estate  due  upon  an  executed  contract,  which  the 
defendant,  by  the  contract  in  question,  agreed  to  pay.  It  is 
said,  also,  that  there  is  no  averment  of  a  return  of  the  con- 
sideration for  the  promises,  or  that  it  had  been  wasted  or 
squandered  by  the  infant. 

In  our  opinion,  the  paragraph  is  a  good  bar  to  the  action. 
In  Henderson  v.  Fox^  5  Ind.  489,  it  is  said :  ''  The  rule  deduci- 
ble  from  all  the  authorities  is,  that  the  onlyxontract  binding 
*on  an  infant  is  the  implied  contract  for  necessaries."  The 
infant  was  not  bound  to  return  or  repay  the  consideration 
received  by  him  in  order  to  disaffirm  his  contract.  Miles  v. 
Lingerman^  24  Ind.  385  ;  Pitclterv.  Laycock^  7  Ind.  398 ;  Law 
^.  Long.^i  Ind.  586;  Carpenter v.  Carpenter^  45  Ind.  142. 

But  what  was  there,  according  to  the  contract,  for  the 
infant  to  return  ?  It  does  not  appear  from  the  contract,  the 
complaint,  or  the  paragraph  of  the  answer  in  question,  that 
he  had  received  anything.  It  does  not  appear  that  he  had 
received  any  deed  for,  or  possession  of,  the  real  estate.  It  is  \ 
simply  stated  that  he  owed  a  certain  balance  of  purchase- 
money  for  the  real  estate,  and  that  in  consideration  thereof 
be  agreed  to  pay  off  the  notes  and  mortgage  to  Babbitt  & 
Co.  The  demurrer  to  the  paragraphs  of  the  answer  was 
properly  overruled. 

The  next  question  relates  to  the  sustaining  of  the  demur- 
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rer  to  the  second  paragraph  of  the  reply.  This  paragraph 
of  the  reply  was  pleaded  to  all  the  paragraphs  of  the  answer* 

The  third  paragraph  was  want  of  consideration.  There  is 
nothing  in  the  reply  which  is  at  all  applicable  to  that  para- 
graph of  the  answer. 

The  paragraph  of  the  reply  must  have  been  good  as  to  all 
the  paragraphs  of  the  answer  which  it  attempted  to  meet,  or 
it  must  be  held  bad  as  to  all  of  them.  The  demurrer  to  it 
¥^s  properly  sustained  for  the  reason  stated. 

There  is  a  cross  error  assigned,  but,  as  we  understand  it,  the 
appellee  does  not  insist  upon  it,  if  none  of  the  errors  assigned 
by  appellant  are  sustained. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J. — I  concur  in  the  opinion  of  the  court,  but  I 
think  the  plaintiff  has  shown  no  right  of  action  on  the  con* 
tract. 

This  suit  was  brought  by  the  appellant  against  the  appel- 
lee on  this  contract : 

"  State  of  Indiana,  Madison  county.  In  consideration  of 
the  sum  of  three  hundred  and  thirty-one  dollars  and  sixteen 
cents,  due  from  me  to  Samuel  A.  Towell,  the  same  being  a 
balance  of  the  purchase-money  due  for  the  south  half  of  lots 
numbered  four  and  five  in  -the  north  part  of  the  city  of 
Anderson,  Indiana,  purchased  by  me  of  said  Towell,  I  hereby^ 
agree  and  bind  myself  to  pay  and  satisfy  two  notes  for  the 
amount  of  three  hundred  and  thirty-one  dollars  and  sixteen 
cents,  executed  by  Samuel  A.  Towell  to  one  T.  S.  Babbitt 
&  Co.,  dated  about  December  4th,  1868,  said  notes  being- 
secured  by  a  mortgage  on  the  above  described  property,  and 
hereby  bind  myself  to  keep  the  said  Towell  forever  harmless 
from,  and  to  fully  pay  and  satisfy  said  notes. 

**  Jas.  a.  Pence. 

"September  27th,  1870." 

The  appellee  demurred  to  the  complaint  for  three  causes: 

"  I.  Said  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 
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"  2.  There  is  a  defect  of  parties  plaintiffs,  in  this,  the  siid 
.firm  of  T.  S.  Babbitt  &  Co.  should  be  made  plaintifE>  herein. 

"  3.-  There  is  a  defect  of  parties  defendants,  because  the  said 
firm  of  T.  S.  Babbitt  &  Co.  are  not  made  defendants  in  this 


cause.'* 


This  demurrer  was  overruled,  and  this  ruling  is  assigned 
as  a  cross  error. 

The  complaint  does  not  show  that  the  plaintiff  has  any 
right  of  action  on  or  under  the  agreement.  It  does  not  show 
that  he  has  paid  any  part  of  the  money,  secured  by  mortgage 
on  the  land  he  sold  to  the  defendant  subject  to  the  mortgage, 
or  that  he  has  suffered,  or  is  likely  to  suffer  any  loss,  damage, 
or  inconvenience  from  the  delay  of  the  defendant  in  paying 
off  a  mortgage  on  his  own  lands,  and  for  which  the  plaintiff 
is  in  no  wise  liable  unless  the  lands  are  insufficient  to  pay 
the  mortgage  debt,  which  is  not  intimated  in  the  complaint. 
If  the  plaintiff  could  recover  this  money,  the  mortgage  would 
still  rest  on  the  lands  in  favor  of  Babbitt  &  Co.,  who  could 
foreclose  it,  and  thus  compel  the  defendant  to  pay  the  money 
twice. 

The  defendant  purchased  land  of  the  plaintiff,  subject  to 
a  mortgage  to  a  third  person,  and  he  agreed  to  pay  off  the 
mortgage  as  a  part  of  the  purchase-money  of  the  land.  No 
time  was  fixed  for  the  payment,  and  it  might  be  at  the  pleas- 
ure of  the  holder  of  the  mortgage,  after  the  money  became 
due.  In  such  a  case,  the  vendor  can  not  recover  of  the  ven- 
dee, unless  he  shows  that  he  has  been,  or  is  likely  to  be, 
damaged  in  some  way. 

There  was  as  great  a  breach  of  the  contract,  as  soon  as  it 
was  executed,  as  at  any  time  thereafter,  so  far  as  the  allega- 
tions of  the  complaint  or  the  terms  of  the  contract  show. 
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COLBURM  £T  AL.  Z/.  ThE  StATE,  EX  REL.  ARNOLD. 

Practice. — Smi  9h  Guardian*s  Bond. — Demurrer. — ^In  a  suit  upon  a  guar- 
dian's bond,  where  several  breaches  are  assigned,  on  a  demurrer  to  the  whole 
complaint,  if  one  or  more  of  the  breaches  be  good,  the  demurrer  should  be 
overruled. 

Sams. — The  sufficiency  of  breaches  assigned  in  such  case  may  be  tested  by  a 
motion  to  strike  out,  or  by  a  separate  demurrer  to  each  breach. 

Guardian. — Bond. — SaU  of  Real  Estate. — Proceeds. — If  real  estate  of  wards  is 
sold  on  the  application  of  the  guardian,  he  and  his  sureties  are  not  liable  on 
his  original  bond  for  the  proceeds  of  such  sale. 

Same. — If  real  estate  of  wards  is  sold  on  the  application  of  some  person  other 
than  the  guardian,  and  the  proceeds  paid  over  to  such  guardian,  he  and  his 
sureties  are  liable  on  his  original  bond  for  such  proceeds. 

Guardian  and  Ward. — Suit  on  Bond. — Shares  of  IVards. — In  a  suit  on  the 
relation  of  one  ward,  upon  a  guardian's  bond,  where  there  are  two  or  more 
wards,  each  entitled  to  an  equal  share,  if  the  relator  has  received  a  pert  of 
his  share  from  a  former  guardian,  the  amount  so  received  should  be  taken  into 
account  and  the  shares  equalized. 

Same. — Assessment  of  Damages. — In  assessing  damages  in  a  suit  on  a  guardian's 
bond,  the  amount  of  principal  and  interest  realized  by  the  guardian  should  be 
ascertained.  If  the  money  has  not  been  loaned  or  invested,  the  court  should 
add  such  sum  as  could  have  been  realized  by  loaning  the  same.  Interest 
should  be  computed  on  the  aggregate  amount  at  the  rate  of  six  per  cent  per 
.  annum,  and  to  the  sum  thus  ascertained  ten  per  cent  should  be  added.  In 
addition  to  the  above,  the  court  or  jury  should,  in  a  proper  case,  exercise  a 
sound  legal  discretion  in  assessing  exemplary  damages ;  and  if  such  damages  be 
allowed,  the  amount  should  be  added  to  the  aggregate  amount,  before  the  ten 
per  cent  is  added. 

From  the  Elkhart  Common  Pleas. 

O.  H.  Main,  M.  R  Shuey,  and  y.  M.  Vanfleet^  for  appel- 
lants. 

W.  C.  Wilson  and  y.  D*  Osbom,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  upon  the  bond  of  Col- 
bum,  as  guardian  of  the  relator  and  two  other  minor  chil- 
dren of  Joseph  M.  Arnold^  deceased. 

There  was  issue,  trial  by  the  court,  a  special  finding  of  facts 
and  conclusions  of  law,  motion  for  a  new  trial,  and  judgment 
on  the  finding.    Proper  exceptions  were  taken. 

Three  errors  are  assigned : 
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1.  In  overruling  demurrer  to  complaint. 

2.  In  conclusions  of  law. 

3.  In  overruling  motion  for  a  new  trial. 

The  objection  urged  to  the  complaint  is,  that  there  is  no 
valid  assignment  of  the  breaches  of  the  condition  of  the 
bond.  There  ai^  eight  breaches  of  the  bond  assigned*  The 
demurrer  was  to  the  whole  complaint. 

The  fifth  and  eighth  assignments  are  unquestionably  good. 
The  demurrer  being  to  the  whole  complaint,  it  was  properly 
overruled.  The  appellants  might  have  tested  the  sufficiency 
of  the  other  assignments  by  a  motion  to  strike  out,  or  they 
might  have  demurred  separately  to  each  breach  of  the  bond. 

The  demurrer  to  the  complaint  was  correctly  overruled. 
We  do  not  deem  it  necessary  to  set  out  in  this  opinion  the 
special  finding  of  facts  and  conclusions  of  law  thereon,  as 
the  questions  relied  upon  for  a  reversal  of  the  judgment  can 
be  stated. 

The  bond  in  suit  was  given  by  the  guardian  upon  his 
appointment,  as  required  by  section  4  of  "  an  act  touch- 
ing the  relation  of  guardian  and  ward,"  approved  June  9th, 
1852.     2  G.  &  H.  563.     It  was  not  an  additional  bond  as' 
required  by  sec.  18  of  said  act.     2  G.  &  H.  571. 

The  court  found  that  Colburn,  as  such  guardian,  had  sold 
real  estate  situated  in  the  State  of  Illinois,  and  had  in  his 
report  charged  himself  with  the  sum  of  six  hundred  dollars 
as  the  proceeds  of  such  sale.  The  court  found,  as  a  conclu- 
sion of  law,  "  that  the  defendants  are  liable  on  their  bond  for 
the  six  hundred  dollars  mentioned  in  said  report  as  derived 
from  the  sale  of  real  estate  in  Illinois,  and  interest  thereon^ 
as  well  as  the  other  sums  mentioned  in  said  report." 

The  question  is,  therefore,  squarely  presented  whether  the 
sureties  upon  the  bond  in  suit  are  liable  for  the  proceeds  of 
the  sale  of  the  land  in  the  State  of  Illinois. 

It  was  held  by  this  court  in  Warwick  v.  The  State^  5  Ind. 
350,  that  under  the  revised  statutes  of  1838,  the  sureties  upon 
the  original  bond  of  a  guardian  were  not  liable  for  money 
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received  by  such  guardian  from  the  sale  of  real  estate.  The 
court  say : 

''  As  to  the  sum  derived  from  the  sale  of  the  ward's  real 
estate,  it  is  plain,  from  the  provisions  of  the  R.  S.  of  1838 
on  the  subject  (and  they  govern  this  case),  that  the  original 
bond  of  a  guardian  is  only  designed  to  secure  the  faithful 
appropriation  and  investment  of  the  personal  estate,  including 
the  rents  of  real.  Sections  51,  52,  p.  193.  Such  is  the 
property  of  which  the  guardian,  by  virtue  of  his  office,  as  we 
have  before  remarked,  has  the  right  of  control,  and  it  is  all 
that  is  in  contemplation  when  the  sureties  enter  into  his 
official  bpnd.  Our  statutes  authorize  guardians,  in  certain 
contingencies,  by  permission  of  the  proper  court,  to  sell  real 
estate  of  their  wards ;  but  it  expressly  provides  that  this  shall 
only  be  done  upon  the  guardian's  executing  a  bond,  in  double 
the  appraised  value  of  the  real  estate  proposed  to  be  sold, 
which  bond  is  to  be  executed  as  a  part  of  the  proceedings 
on  the  application  for  the  sale.  This  bond  is  entirely  distinct 
from,  and  disconnected  with,  the  guardian's  original  bond. 
It  is  not  treated  as  additional  to  it,  to  make  up  its  sufficiency. 
No  matter  how  ample  and  satisfactory  the  original  bond  may 
be  as  a  security,  the  sale  can  not  be  permitted  upon  it,  but  only 
upon  a  new  and  independent  obligation.  This  fact  distinguishes 
the  case  of  a  guardian,  under  the  statutes  of  1838,  from 
that  of  an  administrator  under  those  statutes,  touching  the 
sale  of  real  estate,  and  furnishes  the  reason  for  a  different 
decision  in  this  suit  from  that  made  in  Salyer  v.  The  State, 
ante,  p.  202." 

It  was  held  by  this  court  in  Safyef  v.  T/ie  State,  5  Ind 
202,  and  Salyers  v.  Ross^  15  Ind.  130,  under  the  statute  of 
183 1,  that  the  bond  required  for  the  sale  of  real  estate  by  an 
administrator  did  not  create  a  primary  security,  but  was 
merely  subsidiary  to  the  original  bond  given  by  the  admin- 
istrator. 

In  Worgan^s  Adnirv.  Clipp,  21  Ind.  119,  which  was  an 
action  upon  the  original  bond  of  an  administrator,  and  in 
which  a  recovery  was  sought  for  money  derived  from  the  sale 
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of  real  estate,  it  was  held  that  the  sureties  upon  the  original 
bond  were  not  liable  for  money  derived  from  the  sale  of  real 
estate,  and  that  the  sureties  in  the  several  bonds  were  liable 
only  for  the  respective  funds  they  are  executed  to  secure. 

In  The  State ^  ex  rel.  Mounts  v.  Steele ^  21  Ind.  207,  which  was 
an  action  upon  a  guardian's  bond  given  under  sec.  18  to 
secure  the  money  derived  from  the  sale  of  real  estate,  it  was 
lield,  that  such  a  bond  was  not  merely  subsidiary  to  the 
original  bond  given  by  the  guardian,  but  was  an  independent 
undertaking,  and  could  only  be  discharged  by  the  actual  pay- 
ment of  the  moneys  arising  from  the  sale  of  the  real  estate, 
according  to  law,  to  the  ward  or  other  person  entitled  to 
receive  the  same,  and  that  suit  might  be  instituted  upon  such 
bond  whenever  it  was  broken,  without  first  resorting  to  the 
original  bond.  The  ruling  in  the  above  case  was  distin- 
guished from  that  in  Salyer  v.  The  State^  and  Salyers  v.  Ross^ 
supra^  by  showing  tliat  the  statute  of  1852  was  quite  differ- 
ent from  that  of  183 1,  upon  which  such  rulings  were  based. 

In  Potter  v.  The  State ^  ex  rel,  Thompson,  23  Ind.  607,  it  was 
lield  that  on  a  bond  given  by  a  guardian  under  the  statute  of 
1843,  he  and  his  sureties  were  liable  for  all  personal  estate  or 
moneys  of  the  ward  that  may  have  come  into  the  guardian's 
hands,  except  such  as  may  have  been  received  from  the  sale 
of  the  ward's  real  estate,  made  on  the  application  or  petition 
of  the  guardian ;  but  it  was  further  held  that  if  in  a  pro- 
ceeding for  partition  the  real  estate  of  the  ward  was  sold  by 
a  commissioner,  under  the  order  of  the  court,  and  the  money 
derived  therefrom  was  paid  over  to  the  guardian,  he  and 
his  sureties  would  be  liable  therefor  as  money  belonging  to 
the  ward. 

In  Reno  v.  Tyson^  24  Ind.  56,  it  was  held  that  the  surety 
on  the  original  bond  of  an  executor  is  not  liable  for  a  mis- 
appropriation of  money  received  from  the  sale  of  real  estate, 
unless  such  sale  was  directed  by  the  will. 

It  does  not  appear  from  the  record  by  what  authority,  or 
by  whom,  the  real  estate  in  the  State  of  Illinois  was  sold* 
If  it  Was  sold  upon  the  application  of  Colburn  as  guardian^ 
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it  would  seem  from  the  foreging  authorities,  that  he  and  his- 
sureties  would  not  be  liable  upon  the  original  bond.  If,  on. 
the  other  hand,  such  real  estate  was  sold  upon  the  applica- 
tion of  some  other  person,  who  paid  the  proceeds  of  such 
sale  over  to  the  guardian  in  this  State,  who  charged  himself 
in  his  report  therewith,  then  he  and  his  sureties  would  be 
liable  on  the  bond  for  so  much  money  received. 

The  statute  of  Illinois,  regulating  the  sale  of  lands  situated 
therein  by  a  foreign  guardian,  was  not  pleaded  and  put  in. 
the  record.  We  are,  therefore,  unable  to  say  whether  the 
guardian  executed  an  additional  bond,  or  whether  the  sale 
was  ordered  upon  the  original  bond  executed  in  this  State. 
In  the  condition  of  the  record,  it  is  impossible  for  us  to 
determine  whether  the  sureties  are  liable  for  the  proceeds  of 
the  sale  of  the  lands  situated  in  the  State  of  Illinois,  but  as 
the  judgment  will  have  to  be  reversed  upon  another  ground, 
the  pleadings  can  be  amended,  and  the  real  facts  shown  upon 
another  trial. 

The  court  found  that  Colburn,  after  deducting  certain 
credits,  was  chargeable  with  sixteen  hundred  and  sixty  dollars 
and  ninety-eight  cents  of  principal,  and  four  hundred  and  ten 
dollars  and  eighty-four  cents  of  interest,  making  two  thousand 
and  seventy-one  dollars  and  eighty-two  cents ;  that  the  relator 
was  entitled  to  receive  one-third  of  such  sum,  being  six  hun- 
dred and  ninety  dollars  and  sixty  cents,  less  twenty-six  dol- 
lars, being  one-third  of  certain  expenses,  with  interest  at  ten 
per  cent,  for  six  years  and  one  month,  being  four  hundred  and 
ten  dollars  and  eleven  cents,  amounting  in  all  to  ten  hundred 
and  eighty-four  dollars  and  seventy-one  cents,  for  which  sum 
judgment  was  rendered. 

It  further  appears  from  the  record  that  Asa  Howe  was  the 
first  guardian  of  the  relator  and  his  two  sisters ;  that  such 
guardian  paid  out  of  the  assets  belonging  to  such  minors, 
for  the  support  and  education  of  the  relator  and  his  sister 
Harriet,  the  sum  of  eight  hundred  dollars,  and  that  the 
youngest  child,  Mary,  had  not  received  anything  from  the 
moneys  in  the  hands  of  her  said  guardian. 
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It  thus  appears  that  the  court  below,  in  determming  the 
amount  which  the  relator  was  entitled  to  recover,  did  not  take 
into  consideration  the  amount  which  he  had  received  from 
his  former  guardian.  This  was  neither  just,  equitkble,  nor 
according  to  law.  The  relator  was  only  entitled  to  one-third 
of  the  entire  estate.  The  three  children  were  entitled  to 
share  and  share  alike. 

The  court  should  have  deducted  the  amount  which  the 
relator  had  received  from  his  former  guardian,  and  thus 
equalized  the  shares  of  the  three  children. 

It  appears  from  the  record  that  the  guardian  loaned  the 
money  belonging  to  his  wards  at  ten  per  cent,  interest  per 
annum,  and  that  in  his  settlement  with  the  court  he  accounted 
for  interest  at  such  rate.  It  also  appears  that  the  court  below, 
in  determining  the  liability  of  the  appellant,  computed  inter- 
est from  the  time  of  such  settlement,  upon  the  amount  so  ' 
found  due,  at  the  rate  of  ten  per  cent.,  down  to  the  rendition 
of  the  judgment. 

It  is  a  well  settled  principle  of  law,  that  a  guardian  has  no 
right  to  make  a  profit  to  himself  out  of  the  estate  of  his 
wards,  and  that  he  is  required  to  account  for  all  increase, 
whether  it  is  derived  in  the  shape  of  interest  or  profits  result- 
ing from  trades  or  investments  of  such  estate.  It  was,  there- 
fore, proper  for  the  court  to  charge  the  guardian,  in  his  set- 
tlement, with  whatever  interest  he  had  received  or  profit  he 
had  realized.  But  we  do  not  think  the  court  below  adopted 
the  true  measure  of  damages  in  the  action  on  the  bond. 
The  thirteenth  section  of  the  act  "touching  the  relation  of 
guardian  and  ward,"  2  G.  &  H.  568,  provides  that  any  bond 
given  by  any  guardian  may  be  put  in  suit  by  any  person 
entitled  to  the  estate;  and  such  suit  shall  be  governed  by  the 
law  regulating  suits  on  the  bonds  of  executors  and  adminis- 
trators. 

Turning,  then,  to  the  act  touching  the  settlement  of  dece- 
dents' estates,  we  find  that  sec.  162,  2  G.  &  H.  529,  provides 
for  what  causes  an  action  may  be  maintained  upon  the  bond 
of  an  executor  or  administrator ;  and  that  section  1631  2  G.  & 
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H.  531,  after  providing  for  the  manner  of  bringing  such  suit, 
enacts,  that  "  the  measure  of  damages  in  all  such  suits,  shall 
be  the  value  of  the  property  converted,  destroyed,  embezzled 
or  concealed,  the  injury  sustained  by  the  estate,  or  any  per* 
son  interested  therein,  interest  on  money  retained,  such 
exemplary  damages  as  the  court  or  jury  trying  the  case  may  be 
-willing  to  give,  and  ten  per  centum  on  the  whole  amount 
assessed." 

The  court  below  should  have,  in  the  first  place,  ascertained 
the  amount  of  the  principal  with  which  the  guardian  was 
chargeable.  To  this  should  have  been  added  whatever  increase 
had  resulted  from  loans  or  investments  of  such  estate.  If 
the  money  had  not  been  loaned  or  invested,  then  the  court 
should  have  added  such  sum  as  could  have  been  realized  by 
loaning  the  same.  Upon  the  aggregate  amount,  interest 
should  have  been  computed  at  six  per  cent.,  as  that  is  the 
legal  rate  of  interest  in  this  State  in  the  absence  of  an  agree- 
ment in  writing  to  pay  a  higher  rate,  not,  however,  exceed- 
ing ten  per  cent.  Y^ncy  v.  Teter,  39  Ind.  305.  To  the  sum 
thus  ascertained,  ten  per  cent,  should  have  been  added. 

These  items  are  imperatively  required  by  the  statute  to  be 
taken  into  consideration  in  fixing  the  amount  of  the  recovery 
in  an  action  upon  the  bond  of  a  guardian,  executor,  or 
administrator. 

In  addition  to  these  sums,  the  court  or  jury  is  invested 
with  the  discretionary  power  to  assess  exemplary  damages. 
The  statute  does  not  impose  a  limit  upon  the  discretion  con- 
ferred, but  we  think  it  should  be  construed  to  mean  a  sound 
legal  discretion,  to  be  exercised  in  a  proper  case,  to  be  gov- 
erned by  the  facts  and  circumstances  attending  each  case. 
If  exemplary  damages  are  assessed,  the  amount  should  be 
added  to  the  aggregate  amount  before  the  ten  per  cent,  is 
added,  as  that  is  to  be  added  to  the  whole  amount  assessed. 
The  course  indicated  was  not  pursued  in  the  present  case. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  for  a  new  trial  in  accordance  with  this  opinion. 
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The  Ohio  and  Mississippi  Railway  Company  v.  McClure,. 

Administratrix. 

Raiulqap. — Liability  for  Killing  Stock. — In  a  complaint  against  a  railroad 
company  to  recover  mider  the  statute  the  value  of  an  animal  killed  by  the 
cars  of  such  company,  it  is  sufficient  to  allege  that  the  railroad  was  not  fenced 
at  the  place,  etc.  If  the  killing  was  at  a  point  where  the  company  was  not 
required  to  fence  its  track,  that  is  a  matter  of  defence,  and  need  not  be  nega- 
tived in  the  complaint. 

Demurrer. — Misjoinder  of  Causes. — No  judgment  can  be  reversed  for  error  in 
overruling  or  sustaining  a  demurrer  for  misjoinder  of  causes  of  action. 

Pleading. —  Uncertainty. — If  it  be  doubtful  from  the  complaint  whether  a. 
plaintiff  sues  in  his  individual  capacity  or  in  a  representative  capacity,  the 
defendant's  remedy  is  by  motion  to  make  the  allegation  more  certain  and  spe* 
cific,  and  not  by  demurrer. 

■ 

From  the  Vanderburgh  Circuit  Court. 

W.  H.  DeWolf,  r.  Gazlay,  %  M.  Shackelford,  and  R.  D. 
Richardson,  for  appellant. 

G.  G.  Reily  and  W.  C.  yoknsan,  for  appellee. 

Osborn,  J. — ^This  action  was  commenced  before  a  justice 
of  the  peace  of  Knox  county.  The  complaint  is  in  three 
paragraphs.  Separate  demurrers  were  filed  to  each  paragraph, 
on  the  ground  that  neither  paragraph  of  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action. 

2d.  That  several  causes  of  action  were  improperly  united 
in  one  complaint. 

3d.  That  there  was  a  defect  of  parties. 

The  cause  was  tried  by  the  justice  without  passing  upon 
the  demurrer,  who  found  for  the  appellee,  assessed  her  dam- 
ages at  twenty-five  dollars,  and  rendered  judgment  for  that 
amount  and  costs  against  the  appellant.  The  cause  was 
taken  by  appeal  to  the  Knox  Circuit  Court,  and  on  the  appli- 
cation of  the  appellant  the  venue  was  changed  to  the  Van- 
derburgh Circuit  Court.  In  that  court  the  demurrer  to  the 
complaint  was  overruled.  The  cause  was  tried  by  the  court, 
who  found  for  the  appellee,  assessed  her  damages  at  twenty- 
two  dollars  and  fifty  cents,  and,  over  a  motion  for  a  new  trial, 
rendered  final  judgment  on  the  finding  against  the  appellanL 
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Proper  exceptions  were  taken  to  the  rulings  of  the  court, 
and  by  the  motion  for  a  new  trial  and  the  assignments  of  error 
they  are  brought  before  this  court  for  examination. 

The  action  was  instituted  to  recover  the  value  of  a  calf, 
alleged  to  have  been  killed  and  injured  by  the  locomotive 
and  cars  of  the  appellant.  Each  of  the  paragraphs  alleges 
that  the  calf  was  killed  at  a  point  on  the  railroad  of  the 
appellant  where  it  was  not  fenced.  It  is  contended  that  the 
averment  is  not  sufficient ;  that  it  should  allege  that  the  kill- 
ing and  injury  occurred  where  the  company  was  bound  to 
fence  its  road. 

In  The  jFeffersonville,  etc.^  R.  R.  Co.  v.  Brevoort,  30  Ind.  324, 
it  was  held  that  an  allegation  that  the  animal  was  killed  at 
a  point  where  the  railroad  was  not  fenced  was  sufficient  If 
the  company  was  not  bound  to  fence  at  the  place  where  the 
killing  occurred,  it  was  purely  a  matter  of  defence,  and  need 
not  be  negatived  in  the  complaint. 

That  case  was  followed  and  approved  in  The  yeffersamnUe^ 
4tc,^  R.  R»  Co.  V.  Vancant,  40  Ind.  233. 

To  the  same  effect  is  The  Pittsburgh^  etc,^  R,  R.  Co.  v.  Bratvn^ 
44  Ind.  409.  T7ie  Bellefontaine  Railway  Co.  v.  Reed^  33  Ind. 
476,  is  very  similar  to  the  case  at  bar.  The  Ohio  and  Missis^ 
sippiR.  W.  Co.  v.  Miller,  46  Ind.  215. 

The  objection  that  several  causes  of  action  were  united  in 
the  same  complaint  can  not  avail  the  appellant  in  this  court, 
even  if  it  had  been  well  taken  in  the  court  below.  It  is 
expressly  enacted  that  no  judgment  shall  ever  be  reversed  for 
any  error  committed  in  sustaining  or  overruling  a  demurrer 
for  misjoinder  of  causes  of  action.  2  G.  &  H.  81,  sec.  52; 
Luark  V.  Malone,  34  Ind.  444,  447 ;  Frits  v.  Fritz,  23  Ind. 
388,  390;  Rutherford  v.  Moore,  24  Ind.  311,  312. 

It  is  urged  that  there  is  a  defect  of  parties,  because  it  is 
contended  that  in  two  of  the  paragraphs  of  the  complaint 
the  appellee  sues  as  administratrix,  etc.,  and  that  in  the  other 
she  alleges  ownership  in  the  animal  in  her  own  right.  We 
do  not  think  the  alleged  defect  exists.  The  appellee  sued  as 
administratrix,  and  we  think  that,  considered  as  a  complaint 
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£led  before  a  justice  of  the  peace,  the  allegations  of  owner- 
ship may  well  be  considered  with  reference  to  the  character 
in  which  she  brought  the  suit  If  there  was  any  uncertainty, 
the  appellant's  remedy  was  by  a  motion  to  make  the  allega- 
tion more  certain  and  Specific. 

After  reading  the  evidence,  we  have  concluded  that  we 
ought  not  to  disturb  the  finding  of  the  court.  Perhaps  we 
might  not  have  found  as  that  court  did  on  the  evidence,  but 
the  finding  is  not  so  clearly  wrong  that  we  can  say  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial,  on  the 
ground  that  the  finding  was  not  sustained  by  sufficient  evi- 
dence.    No  other  ground  is  urged  in  this  court. 

The  judgment  of  the  said  Vanderburgh  Circuit  Court  is 
.affirmed,  with  costs. 
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TUADiNa — Complaint  on  Promissory  NoU, — Copy  of  Instrument  Stud  on, — 
A  complaint  upon  a  promissory  note  must  aver  that  the  note  remains  unpaid. 
Where  a  pleading  is  founded  on  a  written  instrument,  the  original  instrument 
or  a  copy  must  be  filed  with  the  pleading,  and,  that  the  court  may  know  ()iat 
such  instrument  is  so  filed,  it  must  be  identified  by  reference,  and  by  making 
H  an  exhibit.  Filing  a  copy  without  reference  is  not  sufficient  An  averment 
in  such  complaint  as  follows :  "  a  copy  of  which  note  is  now  due,  and  remains 
wholly  unpaid,"  is  too  vague  on  each  of  these  points. 

Will. — Parties. — Where  the  wife  of  A.  devised  certain  real  estate  to  her  son, 
B.,  subject  to  a  charge  of  four  hundred  dollars,  to  be  paid  to  A.  if  he  should 
want  and  require  the  same  during  his  life,  directing  that  if  any  of  it  should 
remain  unpaid  at  the  death  of  A.,  it  should  be  paid  to  the  heirs  of  the  testa- 
trix; 

-Meld^  that  in  a  suit  by  the  administrator  of  the  estate  of  A.  to  recover  on  &  note 
given  by  the  widow  of  B.  and  C.  as  her  surety,  for  a  part  of  the  four  hundred 
dollars,  the  executor  of  the  wife  of  A.  should  be  admitted  as  a  defendant  to 
resist  the  collection  of  the  note  by  the  administrator  of  the  estate  of  A. 

JUidy  also,  that  whatever  portion  of  such  sum  remained  unpaid  at  the  death  of 
A.,  it  vested  in  the  children  of  the  testatrix. 
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From  the  Vanderburgh  Circuit  Court 

y.  IV.  Wartman  and  5.  R.  Hombrook^  for  appellants. 
B,  Hynes,  for  appellee. 

fiusKiRK,  J. — This  action  was  commenced  by  John  W. 
Davidson,  administrator  of  the  estate  of  John  Young, 
deceased,  against  Ann  Stafford  and  P.  C.  Eberwine,  upon  a 
note  executed  by  them,  payable  to  John  Young,  in  the  sum 
of  two  hundred  dollars. 

The  defendants  demurred  to  the  complaint  for  the  want 
of  sufficient  facts,  but  their  demurrer  Was  overruled,  and  they 
excepted.  This  ruling  of  the  court  is  assigned  for  error, 
and  presents  the  only  question  raised  by  the  original  defend- 
ants. 

Two  objections  are  urged  to  the  complaint,  and  they  are : 

1.  That  it  is  not  alleged  that  the  note  was  due  and  unpaid. 

2.  That  while  a  copy  of  the  note  is  attached  to  the  com- 
plaint, there  is  no  allegation  in  the  complaint  making  it  a 
part  thereof. 

The  complaint,  so  far  as  these  questions  are  concerned,  is 
as  follows :  "  A  copy  of  which  note  is  now  due  and  remains 
wholly  unpaid." 

It  has  been  repeatedly  held  by  this  court,  that  in  an  action 
upon  a  note,  the  complaint,  to  be  sufficient,  should  contain 
an  averment  that  the  note  remains  unpaid ;  and  such  is  the 
requirement  of  the  form  prescribed  by  the  statute  for  a 
complaint  upon  a  note.  See  form  No.  i,  2  G.  &  H.  373 ; 
Lawson  v.  Sherra,  21  Ind.  363 ;  Pace  v.  Grave,  26  Ind.  26; 
Howorth  V.  Scarce,  29  Ind.  278. 

It  is  also  well  settled,  that  where  a  pleading  is  founded  on 
a  written  instrument,  the  original  or  a  copy  must  be  filed 
with  it ;  and  if  the  original  or  a  copy  is  not  so  filed,  the 
defect  may  be  reached  by  demurrer;  and  in  order  tha*"  the 
court  may  know  that  a  written  instrument  is  filed  with  the 
pleading,  as  constituting  the  foundation  of  the  particular 
action  or  defence,  it  must  be  identified  by  reference  to  it, 
and  making  it  an  exhibit  in  that  pleading.     Hiatt  v.  Goblt^ 
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18  Ind.  494 ;  Price  v.  T/te  Grand  Rapids,  etc.,  R.  R.  Co.,  1 3  Ind. 
58;  Kiserv.  Tlie  State,  13  Ind.  80;  HiUis  v.  Wilson,  13  Ind. 
146;  Tucker  \,  TIte  State,  13  Ind.  332;  Tlie  Indianapolis,  etc, 
R.  R.  Co.  V.  Remmy,  13  Ind.  518 ;  Woodford  v.  Leavenworth,  14 
Ind.  311;  Butler  v.  Wadley,  15  Ind.  502;  Tlie  Peoria,  etc,, 
Ins.  Co.  V.  Walser,  22  Ind.  73 ;  McMillen  v.  Terrell,  23  Ind.  163 ; 
Williamson  v.  Foreman,  23  Ind.  540 ;  Lytle  v.  Lytle,  37  Ind. 
281 ;  Wolfv.  Schofield,  38  Ind.  175  ;  Hamrick  v.  Craven,  39 
Ind.  241 ;  Heitman  v.  Schnek,  40  Ind.  93  ;  Mercer  v,  Hebert, 
41  Ind.  459;  Prince  v.  The  State,  42  Ind.  315. 

The  averments,  on  both  points,  are  too  vague  and  indefi- 
nite. There  has  been  an  omission  in  the  pleading  or 
transcript,  but  we  must  decide  upon  the  record  as  we  find  it. 
It  is  not  sufficient  to  say  that  a  copy  of  the  note  remains 
wholly  unpaid.  Nor  is  there  any  reference  in  the  complaint 
so  as  to  identify  the  note,  nor  does  it  profess  to  file  the  note 
as  an  exhibit.  The  mere  filing  of  a  copy,  without  reference 
to  it  as  an  exhibit,  is  not  sufficient.  The  court  erred  in 
overruling  the  demurrer  to  the  complaint. 

The  appellant  James  L.  Stafford,  executor  of  the  last  will 
and  testament  of  Elizabeth  Ann  Young,  deceased,  filed  his 
petition  at  the  proper  time,  asking  to  be  made  a  party  to  the 
action.  Said  petition  is  in  words  and  figures  as  follows : 
•'  The  said  James  L.  Stafford,  executor,  says  that  Elizabeth 
Ann  Young  died  testate,  in  the  county  of  Vanderburgh^ 

on  the day  of  February,  1868;  that  her  last  will  and 

testament  was  duly  admitted  to  probate,  and  he,  the  said 
Stafford,  qualified  as  executor  thereof;  that  by  the  provi- 
sions of  said  will,  a  copy  of  which  is  filed  herewith  as  part 
hereof,  the  said  testatrix  devised  to  her  son.  Job  Stafford, 
a  certain  house  and  lot,  in  and  on  which  the  testatrix  and 
her  husband,  John  Young,  then  resided;  that  said  Job 
Stafford  was  to  take  said  house  and  lot  subject  to  a  charge 
of  four  hundred  dollars,  to  be  paid  to  the  said  John  Young, 
her  husband,  if  he  should  want  and  require  the  same,  to  be 
paid  during  his  lifetime;  and  shouldany  part  of  said  amount 
Vol.  XLVIL— 21 
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of  four  hundred  dollars  remain  unpaid  at  the  death  of  said 
John  Young,  it  should  be  paid  to  the  heirs  of  said  testatrix. 
And  James  L.  Stafford,  executor  as  aforesaid,  says  that  soon 
after  the  death  of  said  testatrix,  the  said  Job  Stafford  died 
intestate,  and  the  defendant  Ann  Stafford,  being  the  widow 
of  the  said  Job,  for  and  on  behalf  of  the  heirs  of  said  Job 
Stafford,  paid  the  said  John  Young  two  hundred  dollars  as 
a  part  of  the  said  four  hundred  dollars,  and  executed  her 
note,  with  the  defendant  P.  C-  Eberwine  as  surety,  for  the 
balance,  to  wit,  two  hundred  dollars ;  and  that  said  note  is 
the  same  as  that  sued  on  in  this  action,  the  said  John  Young 
having  departed  this  life,  leaving  said  note  unpaid.  And 
the  said  James  L.  Stafford  says,  that  at  the  maturity  of  the 
note  on  which  this  action  is  brought,  the  defendant  Ann 
Stafford  offered  and  proposed  to  said  John  Young,  to  pay 
the  amount  of  said  note,  and  that  he  informed  her  that  he 
would  not  require  the  same  to  be  paid  until  October,  1873. 
And  the  said  executor  says  that  said  John  Young,  during 
his  lifetime,  received  from  the  estate  of  said  testatrix  money 
and  other  personal  property  sufficient  to  maintain  and  sup- 
port him  during  his  life,  and  which  did  so  maintain  him,  and 
at  his  death  left  more  than  enough  money  to  pay  his  funeral 
expenses,  and  expenses  of  last  sickness ;  wherefore  the  said 
James  L.  Stai!brd,  executor,  asks  to  be  made  a  party  to  this 
proceeding;  that  the  said  plaintiff  be  restrained  and  forever 
enjoined  from  enforcing  the  collection  of  said  note ;  and  that 
he,  said  Stafford,  executor,  have  judgment  against  the  defend- 
ants Ann  Stafford  and  P.  G.  Eberwine,  for  the  amount  of 
said  note,  and  for  all  proper  relief." 

Which  is  subscribed  and  sworn  to  by  the  petitioner. 

The  will  referred  to  is  as  follows :  "  In  the  name  of  the 
Benevolent  Father  of  all,  I,  Elizabeth  Ann  Young,  of  Van- 
derburgh county,  in  the  State  of  Indiana,  do  hereby  make 
and  publish  this  my  last  will  and  testament :  I  give  to  my 
husband,  during  his  natural  life,  all  of  my  property,  both 
real  and  personal,  for  his  own  use ;  and  at  his  death,  it  is  my 
will  that  his  funeral  expenses  shall  be  paid  out  of  any  prop- 
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erty  that  is  left.  He  shall  have  a  decent,  respectable  funeral, 
and  he  must  have  as  good  a  head  and  foot  stone  as  I  have 
over  my  own  grave. 

'*  And  it  is  my  wish  that  my  son  Job  Stafford,  at  the  time 
of  my  husband's  death,  have  the  dwelling-house  and  lot, 
being  my  tract  of  land  in  Centre  township,  Vanderburgh 
county,  Indiana,  now  occupied  by  my  husband  and  myself; 
provided  he  pays  my  said  husband,  John  Young,  the  sum 
of  four  hundred  dollars  during  his  natural  life,  if  he,  the  said 
John  Young,  shall  require  the  same  to  be  paid ;  but  it  is 
hereby  understood,  that  my  said  husband  shall  have  the  pos- 
session of  said  house,  as  well  as  all  my  other  property,  dur- 
ing his  life  ;  and  it  is  my  will  that  whatever  of  the  four  hun- 
dred dollars,  if  any,  may  be  left  unpaid  to  my  said  husband, 
John  Young,  at  the  time  of  his  death,  shall  be  equally 
divided  amongst  all  of  my  children.  And  whatever  of  my 
property,  both  real  and  personal,  that  may  be  left  at  the 
death  of  my  said  husband,  and  after  deducting  his  funeral 
-expenses  as  above  mentioned,  it  is  my  will  that  the  same 
shall  be  equally  divided  with  all  of  my  children,  should  they 
be  living ;  and  if  any  of  them  should  die  before  my  said 
husband,  I  will  that  their  children,  if  any  be  living,  shall 
take  the  share  of  their  deceased  parent.  I  do  hereby  nominate 
and  appoint  my  son  James  L.  Stafford  my  executor  to  this  my 
last  will  and  testament ;  and  it  is  my  desire  that  my  said 
executor  see  to  the  wants,  and  take  care  of  my  said  hus- 
band in  his  old  age. 

'*  I  hereby  revoke  all  wills  by  me  before  made.  I  want 
xny  said  children  to  bury  my  said  husband  alongside  of  me ; 
and  if  nothing  shall  be  left,  I  desire  my  children  to  go  to 
the  expenses  of  his  funeral,  according  to  my  wishes  hereto- 
fore expressed." 

Duly  signed  and  witnessed. 

To  the  petition  of  the  executor  the  appellee  filed  his  demur- 
rer, which  was  sustained,  and  exception  taken  to  the  ruling 
of  the  court,  which  is  assigned  for  error. 

The  executor  contends  that  he  is  the  proper  person  to 
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receive  the  amount  of  the  note  in  controversy,  and  that  the 
appellee,  who  is  the  administrator  of  John  Young's  estate^ 
is  not  entitled  to  it.  This  is  the  only  question  in  this  branch 
of  the  case. 

We  understand  from  the  brief  of  counsel  for  appellant^ 
there  being  no  brief  on  the  part  of  appellee,  that  the  appel- 
lee in  the  court  below  assumed  the  following  positions  : 

1st.  That  as  soon  as  John  Young,  the  husband,  elected 
to  take  the  four  hundred  dollars,  he  thereby  required  the 
same  to  be  paid,  and  that  under  the  will  it  vested  in  him  as 
his  property. 

2d.  That  the  note  for  two  hundred  dollars  was  taken  a» 
payment,  and  the  whole  amount  having  been  paid,  no  part 
of  the  four  hundred  dollars  remained  unpaid  for  the  execu- 
tor to  claim. 

3d.  That,  at  all  events,  the  administrator  is  the  only 
proper  person  to  collect  said  note,  and  if  the  executor  has 
any  right  to  the  amount  thereof,  he  must  proceed  against 
John  Young's  estate  in  the  usual  way. 

Counsel  for  appellant,  in  answer  thereto,  argue  as  follows  r 
"  We  are  not  certain  which  of  these  views  the  court  concur- 
red in.  It  is  plain  from  the  provisions  of  the  will,  that  the 
testatrix  contemplated  that  her  husband  might  express  his 
intention  to  take  the  four  hundred  dollars  of  Job  Stafford, 
and  might  receive  a  part  of  it,  and  that  the  part  not  received 
by  him  during  his  life  should  go  to  her  executor.  And  we 
contend  that  these  are  the  circumstances  and  facts  as  they 
exist  in  this  case,  and  we  contend  that  the  taking  of  the  note 
for  two  hundred  dollars  did  not  change  the  rights  of  the  par- 
ties; that  it  cannot  be  regarded  as  payment,  but  only  an 
evidence  of  indebtedness ;  and  that  the  amount  of  the  note 
remains  unpaid,  and  is  to  go  to  the  executor  for  the  chil- 
dren, just  as  though  no  note  had  been  executed.  And  we 
insist  that  it  was  not  the  intent  of  the  testatrix  that  the  right 
to  any  of  her  property  should  pass  under  her  will  to  her 
hu^sband,  any  further  than  was  necessary  to  provide  for  his 
"wantSy  and  furnish  him  a  competency  during  his  life;  and 
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should  anything  be  left  unconsumed  and  undisposed  of  at 
his  death,  it  should  go  to  her  children. 

''  As  to  the  third  proposition,  that  the  executor  should 
proceed  to  collect  his  claim  by  filing  the  same  against  the 
•estate,  we  hold  it  is  not  in  accordance  with  the  spirit  or  let- 
ter of  the  statute  authorizing  persons  having  an  interest  in 
the  controversy  to  be  made  parties ;  and  in  Rapp  v.  Mat- 
thias, 35  Ind.  332,  an  executor  was  made  a  party  in  a  case 
similar  in  many  respects  to  the  case  at  bar." 

The  testatrix  devised  her  dwelling-house  to  her  husband, 
John  Young,  for  and  during  his  life,  with  the  remainder  in 
fee  to  her  son  Job  Stafford,  on  the  condition  that  he  should, 
if  required,  pay  to  the  said  John  Young,  during  his  natural 
life,  the  sum  of  four  hundred  dollars.  By  the  will.  Job 
Stafford  was  not  compelled  to  pay  anything  to  John  Young, 
unless  required  by  him  so  to  do.  It  appears  that  he  did 
require  the  payment  of  two  hundred  dollars,  which  was 
accordingly  paid,  and  by  such  pajmtient  it  became  his  prop- 
erty. It  is  to  be  noted  that  John  Young  had  only  the  power 
to  require  the  payment  during  his  natural  life.  If  this  clause 
•of  the  will  stood  alone,  the  execution  of  the  note  might  be 
regarded  as  a  payment ;  but  it  is  further  provided :  "  And 
it  is  my  will  that  whatever  of  the  four  hundred  dollars,  if 
any,  may  be  left  unpaid  to  my  said  husband,  John  Young, 
at  the  time  of  his  death,  shall  be  equally  divided  amongst  all 
of  my  children."  It  was  the  evident  purpose  of  the  testatrix 
to  make  a  comfortable  provision  for  her  husband  during  his 
life,  and  that  whatever  of  her  estate  was  left  at  his  death 
should  vest  in  her  children.  We  think  that  whatever  of  said 
sum  of  four  hundred  dollars  was  unpaid  at  the  death  of  her 
husband  descended  to  and  vested  in  her  children,  under  and 
by  virtue  of  her  said  will ;  and  that  her  executor  should 
have  been  made  a  party  to  the  action. 

It  results  that  the  court  erred  in  sustaining  the  demurrer 
to  the  petition  of  the  executor. 

The  judgment  is  reversed,  with  costs;  and  the  cause 
is  remanded,  with  directions  to  the  court  below  to  sustain 
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the  demurrer  to  the  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion,  if  the  complaint  should  be 
made  good. 


Markel  v.  Evans  et  al. 

MOKTGAGB. — PresumptioH  of  Jurisdietum, — ^When  ft  mortgage  upon  real  estate 
has  been  foreclosed,  it  will  be  presumed  that  the  court  rendering  the  judgment 
of  foreclosure  had  jurisdiction  of  the  subject-matter  and  of  the  parties,  and  that 
the  mortgaged  premises  were  located  in  the  county  where  the  foreclosure  was 
had. 

F&OMISSORY  Note. — Suit  by  Holder  Against  Assignor  of  Note  Secured  by  Mort- 
gage,— Right  of  Assignor  as  to  Mortgaged  Property, — Where  a  promissorf 
note  was  secured  by  a  mortgage  of  real  estate  by  the  maker,  which  mortgage 
has  been  foreclosed  by  an  assignee  and,  on  a  sale  under  the  decree,  bought  ia 
by  the  assignee,  in  a  suit  by  such  assignee  against  his  assignor,  to  recover  a 
balance  due  on  the  note,  it  is  no  defence  on  the  part  of  the  assignor  that  the  real 
estate  was  worth  more  than  the  amount  bid  for  it  by  the  assignee.  The  assignee 
of  the  note,  who  has  thus  bought  the  mortgaged  real  estate,  is  not  a  trustee  for 
the  assignor,  though  the  latter  was  not  a  party  to  the  foreclosure  suit. 

Parties.— /2?r«-/<Mwrtf  of  Mortgage, — Assignor  of  Note  not  a  Proper  Party 
to  Action  of  Foreclosure. — ^The  assignor  of  a  promissory  note  secured  hf 
a  mortgage  of  real  estate  is  not  a  necessary  or  proper  party  to  an  action  against 
the  maker  to  f oredoae  the  mortgage. 

P&oiassORT  Note. — Suit  by  Assignee  Against  Assignor, — Diligence  in  Suing 
McJker, — ^Where  a  complaint  by  the  holder  against  an  assignor  of  a  promissory 
note,  secured  by  a  mortgage  executed  by  the  maker  of  the  note,  alleged  that 
suit  was  conmienced  against  the  maker  to  foreclose  the  mortgage  at  the  first 
term  of  the  court,  sitting  next  after  the  assignment  to  the  plaintiff,  and  that  a 
decree  was  obtained  at  said  term,  and  the  mortgaged  property  afterward  sold 
on  said  decree,  and  the  amount  of  the  note  not  realized,  and  alleged  that  the 
maker  at  the  time  of  the  assignment  had  no  property,  other  than  the  real  estate 
mortgaged,  subject  to  execution,  out  of  which  the  balance  of  the  judgment 
could  be  made,  and  thai  the  maker  was  and  still  is  insolvent ; 

Held^  that  the  complaint  showed  sufficient  diligence  on  the  part  of  the  assignee, 
though  the  suit  against  the  assignor  was  not  commenced  until  about  seven  years 
thereafter. 

From  the  White  Circuit  Court. 
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S.  A.  Huff  and  B,  W,  Langdon,  for  appellant. 
A.  W.  Reynolds  and  G.  H.  Voss,  for  appellees. 

Downey,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant  on  the  indorsements  of  two  certain  promissory 
notes  executed  by  Samuel  A.  Lattimore  and  William  H. 
Larabee  to  the  appellant,  and  by  him  indorsed  to  the  appel- 
lees. The  notes  were  secured  by  a  mortgage  executed  by 
the  makers,  or  one  of  them,  to  the  payee,  and  they  were 
indorsed  after  their  maturity,  on  the  29th  day  of  April,  1 862. 
In  the  first  complaint,  it  is  alleged  that  the  plaintiffs,  in  an 
action  commenced  on  the  5th  day  of  May,  1862,  recovered 
judgment  against  the  makers  of  the  notes  for  the  amount 
due  thereon  in  the  Putnam  Common  Pleas,  at  the  October 
term,  being  the  first  term  after  the  notes  were  indorsed,  and 
the  first  term  of  any  court  in  whigh  the  action  could  have 
been  brought  after  the  indorsement ;  that  on  the  2d  day  of 
December,  1862,  the  plaintiff  sued  out  an  order  of  sale, 
which  was  delivered  to  the  sherif!)  which  the  sheriff  returned 
receipted  by  the  plaintiffs  to  the  amount  of  seven  hundred 
and  ninety-nine  dollars  and  thirty-five  cents  by  the  purchase 
of  the  lands  mortgaged ;  ''  that  the  said  Lattimore  and  Lara- 
bee  had  no  other  property  at  that  time,  and  have  not  had 
since  then,  subject  to  execution,  out  of  which  to  make  the 
balance  of  said  judgment,  and  the  said  notes  and  judgment 
remain  unpaid.  Wherefore,"  etc.  A  copy  of  the  notes  and 
indorsements  was  filed  with  the  complaint. 

To  this  complaint  a  demurrer  was  filed,  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  it  was  overruled  by  the  court. 

Four  paragraphs  of  answer  were  filed  to  this  complaint 
A  demurrer  was  sustained  to  the  third  and  fourth  paragraphs, 
and  the  fourth  was  amended.  Reply  in  denial.  Thereupon 
the  plaintifif)  by  leave  of  the  court,  filed  an  *'  additional  com- 
plaint." In  this  complaint,  it  is  alleged  that  Lattimore  and 
Larabee,  on  the  9th  day  of  April,  1859,  ^^y  their  two  prom- 
issory notes,  copies  of  which  are  filed,  promised  to  pay  the 
defendant  seventeen  hundred  and  twenty-six  dollars  and 
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eighty-two  cents,  who  indorsed  said  notes  to  the  plaintiffs  on 
the  26th  day  of  April,  1862,  copies  of  which  indorsements  are 
filed ;  that  the  said  notes  were  secured  by  a  mortgage  on 
certain  real  estate,  and  the  plaintiflf)  in  an  action  commenced 
on  the  5th  day  of  May,  1862,  recovered  judgment  against 
said  Lattimore  and  Larabee  for  nineteen  hundred  and  fifty- 
seven  dollars  and  twenty  cents,  the  sum  then  diie  thereon, 
and  the  foreclosure  of  the  mortgage,  in  the  Putnam  Common 
Pleas,  at  the  October  term  thereof,  being  the  first  term  of 
any  court  in  which  said  action  could  be  brought  after  the 
notes  were  indorsed  to  the  plaintiff;  and  on  the  2d  day  of 
December,  1862,  the  plaintiff  sued  out  an  order  of  sale  on  the 
judgment,  which  was  delivered  to  the  sheriff  to  be  executed, 
and  on  the  3d  day  of  December,  1862,  the  sheriff  levied  upon 
the  real  estate  described  in  the  mortgage,  and  on  the  27th 
day  of  December,  1862,  after  due  and  legal  notice,  he 
exposed  to  sale  the  said  real  estate,  and  the  plaintiff  bid 
therefor  eight  hundred  and  fifty  dollars ;  and  that  being  the 
highest  and  best  bid  for  the  same,  the  sheriff  did  then  and 
there  publicly  sell  the  said  land  to  them  for  that  sum  ;  that 
they  paid  the  sheriff  fifty  dollars  and  sixty-five  cents,  the 
amount  of  costs,  and  receipted  upon  the  decree  for  the  sum 
of  seven  hundred  and  ninety-five  dollars  and  thirty-five  cents, 
the  amount  of  their  bid  less  the  amount  of  the  costs  paid  as 
above  stated ;  "  that  the  said  Lattimore  and  Larabee  at  the 
time  of  said  indorsement  of  said  notes  to  the  plaintiffs  had 
no  other  property  than  the  real  estate  described  in  the  said 
mortgage  subject  to  execution,  out  of  which  to  make  the 
balance  of  said  judgment;  that  they  were  and  still  are 
wholly  insolvent,  and  that  the  said  notes  and  judgment 
remain  unpaid.     Wherefore,"  etc. 

To  test  the  sufficiency  of  the  additional  complaint,  a 
demurrer  thereto  was  filed,  alleging  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  This  demurrer  was 
overruled  by  the  court.  An  answer  of  six  paragraphs  was 
filed  to  the  additional  complaint. 

The  plaintiffs  demurred  separately  to  the  second,  third^ 


MAY  TERM,  1874.  329 


Markel  v,  Evans  et  al. 


fourth,  and  fifth  paragraphs  of  the  answer.  The  demurrers  to 
the  fourth  and  fifth  paragraphs  were  sustained,  and  those  to  the 
second  and  third  overruled.  The  fifth  paragraph  was 
amended,  and  a  demurrer  thereto  again  sustained.  Reply  by 
general  denial.  Trial  by  the  court  on  default  of  the  defend- 
ant, and  a  finding  and  judgment  for  the  plaintifis. 

The  errors  well  assigned  are:  i.  Sustaining  the  demur- 
rer to  the  fourth  paragraph  of  the  defendant's  answer;  2. 
Overruling  the  demurrer  to  the  complaint;  and,  3.  Not  sus- 
taining the  demurrer  to  the  fourth  paragraph  of  the  answer 
to  the  complaint. 

As  there  are  two  answers  in  the  record,  one  to  each  com- 
plaint, and  as  each  answer  has  in  it  a  paragraph  numbered 
four,  it  is  not  quite  certain  to  which  one  reference  is  made  in 
the  assignment  of  errors ;  but  as  the  fourth  paragraph  in  the  first 
answer  was  amended  after  the  demurrer  to  it  was  sustained, 
it  seems  probable  that  the  fourth  paragraph  in  the  last  answer 
filed  is  the  one  to  which  the  assignment  of  errors  is  intended 
to  apply.  It  alleges  that  the  lands  bid  off  by  the  plaintiff 
were  of  much  greater  value  than  the  sum  for  which  the  same 
were  sold,  to  wit,  of  the  full  value  of  the  amount  of  the 
notes  sued  upon ;  that  the  defendant  was  not  a  party  to  the 
foreclosure  suit,  and  had  no  notice  thereof,  nor  of  the  sale ; 
that  the  plaintiffs  held  the  said  real  estate  as  trustees  for  the 
defendant,  and  he  prays  to  be  credited  with  the  value  of  the 
lands. 

The  brief  of  counsel  for  the  appellant  refers  exclusively  to 
the  additional  complaint.  It  is  insisted  that  it  is  objection- 
able for  several  reasons,  or  on  several  grounds. 

The  first  is  this,  that  a  transcript  of  the  proceedings  in 
the  foreclosure  case  is  not  made  part  of  the  complaint, 
to  show  that  the  court  had  jurisdiction  to  order  a  sale  of  the 
land ;  and  it  is  objected  that  it  is  not  shown  that  the  land 
mortgaged  was  in  Putnam  county,  nor  that  process  ever  went 
against  the  makers  of  the  note  so  as  to  confer  upon  the 
court  jurisdiction  of  their  persons. 

We  think  these  objections  are  not  well  taken.    The  actioa 
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is  not  upon  the  judgment,  and  if  it  was,  a  copy  of  it  need 
not  be  filed  with  the  complaint.  Lytle  v.  Lytle^  37  Ind.  281. 
We  think  it  should  be  presumed  that  the  court  had  jurisdic- 
tion of  the  subject-matter  and  of  the  parties,  and  that  the 
mortgaged  premises  were  in  the  county  where  the  decree  of 
foreclosure  was  rendered.  If  the  premises  were  not  in  that 
county  the  court  would  have  had  no  jurisdiction  to  foreclose 
the  mortgage.  2  G.  &  H.  56,  sec.  38.  We  should  not  pre- 
sume that  the  court  proceeded  without,  but  rather  that  it  had, 
jurisdiction,  and  that  its  proceedings  were  in  all  things  reg* 
ular  and  legal.    Keller  v.  Miller^  17  Ind.  206. 

The  second  position  assumed  is,  that  the  appellees,  on 
purchasing  the  real  estate,  became  trustees  of  the  appellant, 
and  that  in  the  absence  of  an  averment  that  the  price  for 
which  the  lands  were  sold  was  all  that  could  be  realized  for 
them,  there  would  be  no  recourse  upon  the  indorser  for  any 
deficiency,  and  this  is  the  theory  upon  which  the  fourth 
paragraph  of  the  last  answer  is  predicated.  We  think  the 
theory  wholly  inadmissible.  The  sale  of  the  mortgaged 
premises  by  the  sheriff  fixed  their  value,  and  with  the  amount 
of  that  sale  the  plaintiffs  were  chargeable,  and  they  credited 
that  amount  on  the  execution,  less  the  amount  of  costs.  We 
are  not  aware  of  any  principle  of  law  which  would  enable  us 
to  say  that  the  plaintiffs,  on  purchasing  the  proper^,  would 
hold  it  as  trustees  of  the  defendant.  We  can  not  think  that 
the  plaintiffs  can  now  be  charged  with  anything  beyond  the 
amount  bid  by  them,  on  the  supposition  that  the  lands  were 
worth  more. 

It  is  urged  that  the  appellant  is  not  bound  by  the  amount 
for  which  the  land  sold,  because  he  was  not  a  party  to  the 
foreclosure  suit.  He  was  not  either  a  necessary  or  a  proper 
party  to  the  suit,  so  far  as  it  sought  a  judgment  on  the  notes 
and  a  foreclosure  of  the  mortgage.  Had  there  been  no 
mortgage,  and  had  the  indorsee  recovered  a  judgment  on  the 
notes  against  the  maker,  sued  out  an  execution  thereon, 
levied  upon  and  sold  the  property  of  the  makers  subject  to 
execution,  real  or  personal,  and  then  sued  on  the  indorse- 
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ment  to  recover  the  amount  not  made  by  the  sale  of  the 
property  of  the  makers,  could  it  be  successfully  urged  that 
the  indorser  was  not  concluded  by  the  amount  for  which  the 
property  of  the  makers  was  sold,  had  the  execution  plaintiff 
been  the  purchaser  at  the  sale  by  the  sheriff?  We  think  not. 
We  think  the  same  rule  must  apply  in  this  case. 

The  next  and  last  objection  urged  is,  that  due  diligence  ta 
make  the  money  out  of  the  makers  of  the  note  is  not  shown  by 
the  averments  of  the  additional  complaint  It  avers  a  suit 
to  foreclose  the  equity  of  redemption  of  the  makers  of  the 
notes  in  the  mortgaged  premises,  commenced  in  the  court 
first  sitting  after  the  indorsement  of  the  notes,  the  recovery 
of  a  judgment  at  the  first  term,  the  issuing  of  an  order  of 
sale,  and  the  sale  of  the  mortgaged  premises,  and  alleges  that 
the  said  Lattimore  and  Larabee,  at  the  time  of  said  indorse- 
ment of  said  notes  to  the  plaintiffs,  had  no  other  property 
than  the  real  estate  described  in  the  said  mortgage  subject  ta 
execution,  out  of  which  to  make  the  balance  of  said  judg- 
ment ;  that  they  were  and  still  are  wholly  insolvent.  As  the 
makers  had  no  property  subject  to  execution  except  the 
mortgaged  premises,  and  as  that  was  securely  bound  by  the 
lien,  it  would  not  seem  to  be  very  material  as  to  the  exact 
time  when  the  mortgage  should  be  foreclosed.  But  na 
question  arises  here,  for  the  suit  was  commenced,  judgment 
recovered,  etc..  with  due  diligence. 

It  does  not  clearly  appear  whether  there  was  a  personal 
judgment  for  the  amount  of  the  notes  against  the  makers,  or 
for  any  balance  of  the  debt  not  made  by  the  sale  of  the 
mortgaged  premises,  or  whether  there  was  only  judgment 
foreclosing  the  equity  of  redemption  and  ordering  the  sale 
of  the  mortgaged  premises  merely,  without  any  personal 
judgment.  But  this  we  regard  as  immaterial;  for  if,  as 
alleged,  the  makers  of  the  notes  had  no  other  property  sub- 
ject to  execution  than  the  mortgaged  premises,  it  was  imma- 
terial whether  there  was  any  such  judgment  or  not. 

It  is  urged  that  as  the  indorsement  was  made  on  the  29th 
of  April,  1862,  and  this  action  was  not  commenced  until 
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April  23d,  1870,  the  inference  that  the  makers  may  have 
acquired  property  subject  to  execution  in  the  meantime 
should  have  been  excluded  by  an  appropriate  averment.  It 
is  said,  that  "  within  that  time  fortunes  were  made  and  lost  in 
this  country." 

We  will  suggest  without  deciding,  for  we  have  another 
answer  to  the  objection,  that  it  is  probably  the  rule  that  when 
insolvency  is  shown  at  the  date  of  the  indorsement,  it  may 
be  presumed  to  continue  until  the  contrary  shall  be  shown, 
and  also  that  perhaps  insolvency  at  that  date,  or.  when 
the  indorsee  should  have  commenced  his  action  against 
the  maker,  and  recovered  judgment,  would  fix  the  right 
of  action  of  the  indorsee  so  that  it  might  not  be  affected 
by  the  subsequent  condition  of  the  makers.  But  the 
answer  that  we  have  to  make  to  the  objection  is,  that  the 
complaint  does  contain  the  averment  which  counsel  suppose 
it  should  contain.  It  not  only  alleges  that  the  makers  had 
no  other  property  at  the  time  of  the  indorsement  than  the 
mortgaged  premises,  but  it  alleges  ''  that  they  were  and  still 
are  wholly  insolvent."  We  think  it  fair  to  construe  this  as 
equivalent  to  an  averment  that  they  had  no  property  out  of 
which  the  debt  or  the  balance  of  the  debt  could  have  been 
made. 

The  law  looks  to  the  time  when  the  judgment  could  have 
been  recovered,  as  the  date  of  solvency  or  insolvency,  in 
determining  the  question  of  diligence.  Reynolds  v.  yones, 
19  Ind.  123. 

When  no  part  of  the  debt  could  have  been  made  on  the 
execution  had  judgment  been  recovered  and  execution  issued 
with  due  diligence,  no  action  need  be  brought  or  judgment 
had  in  order  to  give  the  indorsee  a  right  of  action  against 
the  indorser. 

Insolvency  in  this  sense  means  inability,  from  want  of 
property  liable  to  execution,  to  pay  any  part  of  the  debt, 
and  this  is  what  the  indorsee,  when  he  omits  to  sue  the 
maker,  is  bound  to  prove  in  a  suit  against  the  indorser. 
Herald  v.  Scott ^  2  Ind.  55  ;  Sering  v.  Findlay^  7  Ind.  247; 
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Dugdale  v.  Marine^  ii  Ind.  194;  Roberts  v.  Masters^  40  Ind» 
461. 

The  judgment  is  affirmed,  with  three  per  centum  damages 
and  costs. 
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47    8951 

Barnhizel  et  ux.  v.  Ferrell.  i45_i5: 

SUPREMB  Court. — Agreement  of  Parties  as  to  Pleadings. — ^Where  an  answer  is 
filed  containing  a  general  denial,  and  also  other  paragraphs  setting  up  affirma- 
tive matter  which  could  be  intrcduced  under  the  general  denial,  to  which 
demurrers  are  filed  and  sustained,  and  the  cause  is  then  tried  on  the  issues 
formed  by  the  general  denial,  resulting  in  a  finding  and  judgment  for  the 
plaintiff,  on  appeal  to  the  Supreme  Court,  the  parties,  by  an  agreement  in  writ- 
ing endorsed  upon  the  transcript,  may  agree  that  the  general  denial  shall  be 
considered  as  withdrawn,  and  the  case  decided  upon  the  ruling  of  the  court  below 
upon  the  demurrers  to  the  paragraphs  setting  up  affirmative  matter.  In  such 
case,  the  Supreme  Court  will  decide  the  case  as  if  the  general  denial  had  not 
been  filed  in  the  court  below. 

Adopted  Child. — Descent, — A  child  adopted  under  the  act  regulating  the 
adoption  of  heirs,  approved  March  2d,  1855,  is  entitled  to  inherit  from  the 
adopting  parent,  as  his  heir,  in  the  degree  of  a  child.  By  the  adoption  he 
has  the  rights  of  a  child  of  the  adopting  parent,  without  being  his  child  in 
fact.  His  identity  is  not  changed.  Under  the  law,  a  married  man  may  adopt 
a  child  without  his  wife  joining  in  the  petition,  and  the  child  may  liave  an 
adopted  father  without  an  adopted  mother,  with  the  right  of  inheritance  from 
one  and  not  from  the  other.  The  rights  of  the  lawful  children  of  the  adopt* 
ing  parent  and  the  adopted  child,  as  between  such  children,  are  not  changed 
or  affected  by  the  adoption.    No  right  is  given  to  them  to  inherit  from  or 
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throagh  each  other.  They  are  not  only  not  brothers  and  sisters,  bat  they  have 
no  rights  as  such.  By  consenting  to  the  adoption,  the  mother  of  the  child 
consents  that  the  adopting  father  shall  occupy  the  position  of  a  father  to  the 
child,  and  that  she  will  occupy  that  of  a  mother,  the  father  being  alive.  She 
does  not  surrender  her  maternal  rights,  or  her  right  of  inheritance.  On  the 
death  of  the  adopting  parent,  the  adopted  child  inherits  from  him ;  and  on  the 
death  of  the  child,  his  mother  will  inherit  the  piopeity  so  descending  to  him,, 
to  the  exclusion  of  the  children  of  the  adopting  parent 


From  the  Cass  Circuit  Court. 

D.  D.  Pratt,  S.  T.  McConnell,  M.  Winfield,  and  D.  Turpie^ 
for  appellants. 

D.  P.  Baldwin  and  T.  S.  Rollins,  for  appellee. 

OsBORN,  J. — The  appellee  filed  her  complaint  against  the 
appellants,  in  which  it  is  alleged  that  she  is  the  owner  in  fee 
simple  of  certain  described  real  estate  in  the  city  of  Logans- 
port  ;  that  the  appellants  claim  title  to  the  same,  adverse  to 
her,  when,  in  truth  and  fact,  they  have  no  right  to  the  prop- 
erty ;  and  that  their  claim  creates  a  cloud  upon  her  title.  She 
asks  judgment  settling  and  confirming  her  title,  and  other 
relief. 

The  appellants  are  husband  and  wife.  Henry  H.  Barnhizel, 
thehusband  of  Henrietta,  filed  a  disclaimer;  shefiled  an  answer 
of  three  paragraphs.  The  third  is  a  general  denial.  Demur- 
rers for  the  want  of  sufficient  facts  were  sustained  to  the  first 
and  second,  to  which  rulings  exceptions  were  taken.  The 
cause  was  tried  by  the  court,  who  found  for  the  plaintiff",  and 
rendered  final  judgment  on  the 'finding  against  the  defend- 
ant Henrietta,  as  prayed  for  in  the  complaint,  and  for  costs 
against  her. 

The  only  errors  assigned  relate  to  the  rulings  of  the  court 
in  sustaining  the  demurrers  to  the  first  and  second  paragraphs 
of  the  answer. 

The  parties  have  stipulated  in  writing,  entered  upon  the 
transcript,  that  the  general  denial  filed  by  the  appellant  Hen- 
rietta shall  be  considered  'as  withdrawn,  and  that  the  case 
shall  be  decided  in  this  court  upon  the  ruling  of  the  court 
below  upon  the  demurrers  to  the  first  and  second  paragraphs 
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of  the  answer  of  Mrs.  Barnhizel,  without  any  regard  to  the 
issue  formed  by  the  general  denial. 

Under  that  agreement,  we  will  consider  the  questions 
arising  under  the  first  and  second  paragraphs  of  the  answer, 
as  if  the  general  denial  had  not  been  filed. 

It  will  not  be  n.ecessary  to  consider  the  two  paragraphs 
of  the  answer  separately,  as  the  same  question  arises  in 
both. 

The  facts  are,  in  substance,  that  Theodore  S.  Reuber  and 
Henrietta,  the  appellant,  were  the  only  children  of  Jacob 
Reuber,  deceased ;  Theodore  S.  intermarried  with  the  appel- 
lee, and  had  issue  by  her,  one  child,  Theodore,  Jr.,  and 
died ;  after  his  death  Jacob  Reuber,  on  his  petition,  by  vir- 
tue of  and  under  the  order  of  the  Tippecanoe  Circuit  Court 
adopted  the  child,  Theodore,  Jr.;  that  the  appellee,  being 
then  unmarried,  appeared  in  open  court,  and  there  consented 
to  the  adoption,  and  that  the  order  of  the  court  might  be 
made ;  afterward,  Jacob  Reuber  died  intestate,  being  at  the 
time  of  his  death  the  owner  of  the  real  estate  in  contro- 
versy, together  with  other  real  estate  in  the  county  of  Cass, 
which  descended  to  the  appellant  Henrietta  and  Theodore, 
Jr.,  as  his  only  heirs.  Partition  was  made  of  the  real  estate 
so  descending,  by  the  Cass  Circuit  Court,  and  the  property 
in  controversy  was  set  off  to  Theodore.  After  which  he 
died  intestate,  unmarried,  and  without  issue. 

No  question  is  made  about  the  regularity  or  validity  of 
the  order  of  adoption  of  the  child.  We  shall  regard  it  as 
valid,  and  that  Theodore,  Jr.,  became  the  adopted  child  of 
Jacob  Reuber. 

It  js  admitted  that  the  child  inherited  the  estate  from  his 
adopted  father,  and  that  he  was  seized  of  the  land  at  his 
death.  Mrs.  Barnhizel  claims  to  inherit  the  property  as  his 
sister,  and  that  when  the  appellee  consented  to  the  adoption, 
she  thereby  relinquished  and  gave  up  all  her  rights  as  mother, 
and  that  she  cannot  inherit  from  him  as  such. 

The  rights  of  the  parties  depend  upon  the  act  regulating 
Vol.  XLVII.--22 
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the  adoption  of  heirs,  approved  March  2d,  1855.  2  G.  &  H. 
341 ;  I  G.  &  H.  301.  That  act  provides,  that  any  person 
desirous  of  adopting  any  child  may  file  his  petition  therefor 
in  the  circuit  court  of  the  county  where  the  child  resides^ 
and  prescribes  what  the  petition  shall  state,  and  what  steps 
shall  be  taken.  The  third  section  is :  "  Such  court,  when 
satisfied  that  it  will  be  for  the  interest  of  such  child,  shall 
make  an  order  that  such  child  be  adopted,  and  from  and 
after  the  adoption  of  such  child,  it  shall  take  the  name  in 
which  it  is  adopted,  and  be  entitled  to  and  receive  all  the 
rights  and  interest  in  the  estate  of  such  adopted  father  or 
mother,  by  descent  or  otherwise,  that  such  child  would  do  if 
the  natural  heir  of  such  adopted  father  or  mother." 

Section  4  is  as  follows :  "  After  the  adoption  of  such  child, 
such  adopted  father  or  mother  shall  occupy  the  same  position 
toward  such  child  that  he  or  she  would  if  the  natural  father 
or  mother,  and  be  liable  for  the  maintenance,  education,  and 
every  other  way  responsible  as  a  natural  father  or  mother." 

By  the  act  of  adoption,  the  child  is  entitled  to  inherit  from 
his  adopted  parent  as  his  heir,  in  the  degree  of  a  child. 
Barnes  y,  Alletiy  25  Ind.  222,  226.  '  The  act  does  not  provide 
that  he  shall  be  the  child  of  the  adopting  parent,  but  he 
shall  take  the  name,  and  be  entitled  to  take  his  property  by 
descent  or  otherwise,  the  same  as  he  would  if  he  was  his 
child  or  natural  heir,  and  the  adopting  parent  shall  occupy 
the  position  toward  the  child  of  a  father  or  mother,  and  be 
liable  in  every  way  as  such.  In  Schafer  v.  Eneu^  54  Penn. 
St.  304,  it  is  said :  '*  The  right  to  inherit  from  the  adopting 
parent  is  made  complete,  but  the  identity  of  the  child  is  not 
changed;  one  adopted  has  the  rights  of  a  child  without 
being  a  child."  And  in  Commonwealth  v.  Nancrede^  32  Penn. 
St.  389,  the  same  court  say:  '* Giving  an  adopted  son 
a  right  to  inherit,  does  not  make  him  a  son  in  fact.  And 
he  is  so  regarded  in  law,  only  to  give  the  right  to  inherit" 

By  the  act  of  Pennsylvania  of  May  4th,  1855,  t^^  child  was  to 
assume  the  name  of  the  adopting  parent,  and  have  all  the 
rights  of  a  child  and  heir  of  such  adopting'  parent,  and  be 
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subject  to  the  duties  of  such  child.  i  Brightly*s  Purdon's 
Dig.  61  (loth  ed.). 

The  law  of  Pennsylvania  provides,  ''that  if  such  adopting 
parent  shall  have  other  children,  the  adopted  shall  share  the 
inheritance  only  as  one  of  them,  in  case  of  intestacy,  and  he» 
she,  or  they  shall  respectively  inherit  from  and  through 
each  other,  as  if  all  had  been  the  lawful  children  of  the  same 
parent."  This  gives  the  adopted  child  a  capacity  to  inherit. 
Commonwealth  v.  Nancrede^  supra.  But  not  to  take  under  a 
-devise  to  the  children  of  the  parent  by  adoption.  Schafer 
V.  EneUy  supra. 

By  the  law  of  Massachusetts  (Gen.  Stat.  Mass.  547),  it  is 
provided,  that  "  a  child  so  adopted  shall  be  deemed,  for  the 
purposes  of  inheritance  by  such  child  and  all  other  legal  con- 
sequences and  incidents  of  the  natural  relation  of  parents 
and  children,  the  child  of  the  parents  by  adoption,  the 
same  as  if  he  had  been  bom  to  them  in  lawful  wed- 
lock; except  that  he  shall  not  be  capable  of  taking  prop- 
erty expressly  limited  to  the  heirs  of  the  body  or  bod- 
ies of  the  parents  by  adoption,  nor  property  from  the 
lineal  or  collateral  kindred  of  such  parents  by  right  of  repre- 
sentation." It  also  provides,  that  the  parents  of  such  child 
shall  be  deprived  by  the  decree  of  adoption  of  all  legal 
rights  as  respects  the  child;  and  the  child  shall  be  freed 
from  all  obligations  of  maintenance  and  obedience  as 
respects  his  parents.  If  the  person  asking  to  adopt  the 
child  have  a  husband  or  wife,  the  prayer  of  the  petitioner 
shall  not  be  granted,  unless  both  join  in  the  petition.  Our 
statute  contains  no  such  provision.  In  this  State,  the  hus- 
band may  adopt  a  child,  without  his  wife  joining  in  the  peti- 
tion. In  such  case,  the  child  might  inherit  from  the  adopted 
father,  but  not  from  his  wife.  He  would  have  an  adopted 
father,  but  not  an  adopted  mother.  He  would  have  no  right 
.as  her  child. 

The  Massachusetts  statute  contemplates  the  adoption  by 
toth  husband  and  wife.  It  speaks  of  "  the  parents  by  adop- 
^on,"  whilst  ours  refers  to  "such  adopted  father  or  mother/' 
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By  the  Pennsylvania  statute,  the  adopted  and  the  other  chil- 
dren of  the  adopting  parent  shall  respectively  inherit  from 
and  through  each  other,  as  if  they  all  were  lawful  children 
of  the  same  parent.  No  attempt  is  made  to  change  their 
identity.  It  is,  that  they  shall  inherit  "as  if"  they  were 
children  of  the  same  parent  In  other  words,  by  that  act 
they  were  to  have  the  rights  of  brothers  and  sisters,  for  cer- 
tain purposes,  without  being  such  in  fact.  Our  statute  con- 
tains no  provision  on  the  subject  of  the  rights  of  the  lawful 
and  adopted  children,  as  between  themselves.  Under  it  their 
relation  is  not  changed  by  the  act  of  adoption.  No  right  is 
given  to  them  to  inherit  from  or  through  each  other.  They 
are  not  only  not  brothers  and  sisters,  but  they  have  no  rights 
as  such. 

Our  conclusion  is,  that  the  appellant  Mrs.  Barnhizel  did 
not  inherit  from  the  boy  Theodore,  Jr.,  as  his  sister. 

The  appellee  consented  to  the  adoption  of  the  child  by 
his  grandfather,  and  whatever  changes  such  adoption  should 
make  in  the  rights  and  duties  of  the  parties  to  be  aflected 
should  be  made,  and  nothing  more.  She  consented  that  the 
child's  grandfather  should  thereafter  occupy  the  position  of 
his  father ;  that  the  child  should  have  the  rights  of  a  lawful 
child  in  his  estate,  and  that  she  would  occupy  the  positiott 
of  a  mother,  the  father  of  the  child  being  alive.  There  is 
nothing  in  the  statute,  or  in  the  nature  of  the  consent,  imply- 
ing a  consent  to  surrender  her  maternal  rights.  She  did  not 
thereby  cease  to  be  his  mother,  or  give  up  or  surrender  any 
right  of  inheritance  as  such. 

It  follows,  that  the  land  in  controversy  descended  to  the 
appellee,  as  the  sole  heir  of  the  d^edent  (sec.  4,  i  G.  & 
H.  292),  and  tteit  the  court  committed  no  error  in  sustaining 
the  demurrers  to  the  first  and  second  paragraphs  of  the 
answer. 

The  judgment  of  the  said  Cass  Circuit  Court  is  affirmec^ 
with  costs. 
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Pleading. — Complaint  to  Set  Aside  IVill. — A  complaint  to  set  aside  a  will  Is  ^^^  ^ 

good  if  it  sets  out  a  statutory  cause  in  the  Ubguage  of  the  statute.  47   34 1, 

Practice. — Motion  for  New  Trial. — ^A  motion  for  a  new  trial  for  error  in  admit*  }JJ   .^ 

ting  or  excluding  evidence,  or  in  giving  or  refusing  instructions,  or  in  refusing 
to  submit  questions  of  fact  to  the  jury,  must  point  out  the  evidence  improperly 
admitted  or  excluded,  the  instructions  improperly  given  or  refused,  or  what 
questions  of  fact  the  court  refused  to  submit  to  the  jury. 

Same. — Error  in  ruling  upon  a  demurrer,  or  in  ruling  upon  a  motion  to  make 
the  complaint  more  specific,  is  not  a  cause  for  a  new  trial.    . 

Same. — Interrogatories  to  yury, — Insufficient  Answers, — ^Where  a  jury  returns 
a  general  verdict,  but  gives  improper,  irregular,  and  insufficient  answers  to 
interrogatories,  the  court  may  send  them  back  with  instructions  to  answer  the 
interrogatories  correctly. 

Will. — Undue  Influence, — ^A  person  of  sound  mind  may  dispose  of  his  property 
as  he  pleases,  but  if  he  does  so  in  violation  of  all  nature's  laws,  justice,  and 
humanity,  juries  and  courts  will  resort  even  to  technicalities  to  prevent  a  great 
wrong. 

From  the  Putnam  Comoon  Pleas. 

F.  T.  Brawn,  S.  Turman,  y.  Birch,  and  %  Hanna,  for    * 
appellants. 

D.  E.  Williamson,  A.  Daggy,  S.  Claypool,  and  Z.  P.  Chapin^ 
for  appellees. 

Pettit,  J. — ^This  was  a  suit  by  the  appellees  against  the 
appellants  to  contest  the  will  of  Leonard  Bowman,  deceased ; 
and  the  causes  or  reasons,  as  stated  in  the  complaint,  for 
the  contesting  and  setting  aside  of  the  will,  ave  thus  stated : 

"  And  said  plaintifis  allege  and  charge,  that  at  the  time 
of  the  pretended  execution  of  said  will  by  said  testator, 
Leonard  Bowman,  he,  the  said  Leonard  Bowman,  was  of 
unsound  mind ;  and  they  further  allege  and  charge  the  undue 
execution  of  said  will;  that  the  same  was  procured  by  fraud, 
and  the  undue  influence  of  said  defendants  over  said  testator 
at  the  time  of  the  pretended  execution  of  the  same." 

A  motion  was  made  to  make  the  complaint  more  specific 
**  as  to  unsoundness  of  mind ;  and  as  to  the  particulars  of 
the  undue  execution  of  the  will ;  and  as  to  the  acts  const!- 
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tuting  the  fraud  by  which  the  will  was  procured  to  be  exe- 
cuted ;  and  as  to  in  what  consists  the  undue  influence  of 
defendants  over  the  testator." 

A  motion  was  also  filed  to  strike  out  the  same  parts  of  the- 
complaint  asked  by  the  former  motion  to  be  made  more 
specific.  There  was  also  a  demurrer  filed  to  the  complaint 
for  want  of  sufficient  facts ;  and  the  reasons  and  suggestions 
made,  as  to  why  the  demurrer  should  have  been  sustained, 
are  the  same  as  those  pointed  out  in  the  two  motions.  Both 
motions  and  the  demurrer  were  overruled,  and,  we  must  hold, 
correctly,  till  the  cases  oi  Kenworthy  v.  Williams,  5  Ind.  375, 
and  Reed  v.  Watson,  27  Ind.  443,  are  overruled,  which  we 
are  unwilling  to  do.  The  substance  of  those  cases  on  this 
point  is,  that  a  complaint  to  set  aside  a  will  is  good,  if  it  sets 
out  the  statutory  cause  in  the  language  of  the  statute ;  and 
we  adhere  to  this  ruling.  No  error  was  committed  in  over- 
ruling these  motions  and  the  demurrer  to  the  complaint. 

There  was  an  answer  of  general  denial,  trial  by  jury,  ver- 
dict for  plaintiffs    below,  appellees  here,  with  answers  to 
'  special  interrogatories  sustaining  the  general  verdict. 

A  motion  for  a  new  trial  was  made  for  these  causes : 

"  I.  Error  of  the  court  in  the  admission  of  certain  evidence 
by  the  plaintiff,  as  stated  in  bill  of  exceptions. 

"  2.  Error  of  the  court  in  refusing  to  admit  evidence 
ofiered  by  defendants,  as  stated  in  bill  of  exceptions. 

•*  3.  Error  of  the  court  in  refusing  the  instructions  of  the- 
defendants.      ^ 

**  4.  Error  of  the  court  in  instructions  given  by  the  courts 

**  5.  That  the  verdict  is  contrary  to  law. 

"  6.  That  the  verdict  is  contrary  to  the  evidence. 

"  7.  That  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

**  8.  That  the  verdict  of  the  jury  is  not  sustained  by  the 
evidence. 

''  9.  Error  of  the  court  in  overruling  a  demurrer  to  the 
complaint 
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"  10.  Error  of  the  court  in  overruling  a  motion  to  make 
the  complaint  more  certain  and  specific. 

"  1 1.  Error  of  the  court  in  refusingto  submit  certain  ques- 
tions of  fact  to  the  jury,  as  shown  in  bill  of  exceptions." 

This  motion  was  overruled,  exception  taken,  and  this  ruling 
is  assigned  for  error. 

The  first,  second,  third,  fourth,  and  eleventh  causes  for  a 
new  trial  are  too  indefinite  and  uncertain.  They  do  injustice 
to  the  court  and  opposite  party  in  not  pointing  out  what 
evidence  was  improperly  admitted  or  rejected,  and  what 
instructions  were  refused  or  given,  and  what  questions  of 
fact  the  court  refused  to  submit  to  the  jury,  there  being  no 
bill  of  exceptions  made  at  the  time  of  making  and  overruling 
the  motion,  nor  until  nearly  sixty  days  thereafter,  on  the 
subjects  or  questions  to  which  these  causes  refer.  Sim  v. 
Hurst,  44  Ind.  579;  Truitt  v.  Truitt.n  Ind.  514;  Wag- 
goner V.  Liston^  37  Ind.  357 ;  Eden  v.  Lingenfelter^  39 
Ind.  19;  Dorsch  v.  Rosenthall,  39  Tnd.  209;  Vankeuren 
\.  Howard,  ig  Ind.  291;  Cass  v.  Krimbill,  39  Ind.  357; 
Streight  v.  Bell,  37  Ind.  550;  Elliott  v.  Woodward,  18  Ind* 
183;   Wright  yf.  Potter,  38  Ind.  61. 

As  to  the  fifth  cause  for  a  new  trial,  we  are  not  able  to 
see  why  the  verdict  is  contrary  to  law,  as  a  jury  may,  by 
law,  find  a  will  valid  or  invalid. 

As  to  the  ninth  and  tenth  causes  for  a  new  trial,  we  have 
only  to  say  that  they  are  not  causes  for  a  new  trial. 

As  to  the  sixth,  seventh,  and  eighth  causes  for  a  new  trial, 
they  only  raise  the  question  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  and  findings  of  the  jury.  We 
will  consider  this  question  hereafter. 

The  jury  returned  into  court  a  general  verdict  for  the 
plaintiffs,  but  improper,  irregular,  and  insufficient  answers  to 
two  of  the  special  interrogatories  put  to  them ;  and  the  court 
sent  them  back  to  their  room,  with  instructions  to  answer 
the  interrogatories  properly,  which  they  did.  There  was  no 
error   in    this.    Rosser  v.  Barnes,    16    Ind.   502;    Noakes 
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V.  Morey^  30  Ind.  103;  Sage  v.  Brown,  34  Ind.  464.  The 
only  remaining  question  for  our  consideration  is  the 
sufficiency  of  the  evidence  to  support  the  verdict  and  special 
findings  of  the  jury. 

The  evidence  is  very  long,  covering  many  pages,  but  we 
have  carefully  and  fully  examined,  considered,  and  weighed 
it ;  and  although  we  may  be  of  opinion  that  the  preponder- 
ance of  evidence,  as  it  appears  to  us  on  paper,  may  be  or 
is  in  favor  of  the  soundness  of  mind  of  the  testator,  yet 
there  is  evidence  to  justify  the  finding  that  he  was  of  unsound 
mind  when  the  will  was  executed. 

The  jury  and  court  below  heard  and  saw  the  witnesses 
face  to  face,  and  were  far  better  qualified  to  judge  of  the 
force  and  effect  of  the  evidence,  and  the  credibility  of  the 
witnesses  than  we  are,  who  only  see  the  evidence  and  the 
names  of  witnesses  on  paper. 

There  being  evidence  on  which  the  jury  might,  with  pro- 
priety, have  found  that  the  testator  was  of  unsound  mind, 
we  cannot  reverse  the  judgment  on  a  conflict  of  evidence  on 
this  point.  This  rule  is  so  well  established,  and  of);en 
repeated,  that  we  need  not  refer  to  any  of  the  numerous 
cases  decided. 

Upon  the  question  of  undue  influence,  two  witnesses 
swear  that  Mary  M.  Bowman,  widow  of  the  testator,  execu- 
trix of  the  will,  devisee,  and  one  of  the  defendants  in  the  suit 
below,  and  an  appellant  here,  a  few  days  after  the  will  had 
been  probated,  said  to  two  of  her  daughters,  plaintiffs  below, 
appellees  here,  in  a  talk  as  to  the  provisions  of  the  will,  that 
their  father  did  not  want  to  make  a  will,  but  that  she  made 
him  make  it.  If  this  was  true,  it  proved  undue  influence, 
and  ougjit  to  set  aside  the  will.  On  this  point  there  was 
also  some  conflict,  but  we  think  the  evidence  greatly  pre- 
ponderates in  favor  of  the  plaintiffs  below;  appellees  here. 
It  may  be  conceded,  that  a  man  with  a  sound  mind  may  dis- 
pose of  his  own  property  as  he  pleases;  but  if  he  does  so  in 
violation  of  all  nature's  laws,  justice,  and  humanity  Juries 


NOVEMBER  TERM,  1874.  345 

Voris  etaL  v.  The  State,  ex  reL  Davis. 

and  courts  will  resort  to  even  technicalities  to  prevent  a 
great  wrong. 

The  testator  died  two  days  after  making  his  will,  worth 
about  thirty  thousand  dollars,  all  of  which  he  gave  to  his  wife 
and  four  sons  (one  of  whom  died  ten  days  after  he  did,  and  his 
.  interest  by  will  went  to  the  three  other  sons);  and  he  had 
two  daughters,  both  of  whom  had  worked  on  his  farm,  in 
and  out  doors,  and  had  behaved  themselves  properly,  and 
married  respectably,  so  far  as  the  evidence  shows ;  and  he 
gave  his  daughters  each  one  thousand  dollars,  to  be  paid  to 
them  by  his  sons  after  one  of  them  should  come  of  age, 
which  would  be  eight  years  after  his  death. 

We  believe  the  merits  of  this  case  have  been  fairly  tried 
in  the  court  below,  and  we  cannot,  therefore,  reverse  it.  2 
G.  &  H.  278,  sec.  580. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


VoRis  ET  AL.  V.  The  State,  ex  rel.  Davis. 

Demand. — Suit  on  Guardian* s  Bond  Against  Heirs  of  Surety, — An  action 
may  be  maintained  upon  a  guardian's  bond  against  the  principal  and  the  heixs 
of  a  deceased  surety  without  previous  demand. 

Amendment. — Deemed  to  Have  Been  Made, — ^An  incomplete  andungrammati- 
cal  sentence,  in  reference  to  the  claim  sued  on  being  due  and  unpaid,  that 
might  have  been  amended  in  the  court  below,  was  deemed  amended  in  tho 
Supreme  Court,  so  as  to  allege  that  the  claim  was  due  and  unpaid. 

•Guardian's  Bond. — Liability  of  Estate  of  Surety, — ^The  estate  of  a  surety 
upon  a  guardian's  bond  is  liable  for  a  default  of  the  guardian  which  occurred 
subsequent  to  the  death  of  the  surety. 

Same. — Liability  of  Heirs  of  Surety, — The  heirs  of  a  surety  upon  a  guardian's 
bond  are  liable  for  a  default  of  the  guardian  which  occurred  subsequent  to  the 
final  settlement  of  the  estate  of  the  surety,  where  six  months  prior  to  such  final 
settlement  the  ward  was  an  infant,  and  the  suit  against  such  heirs  is  com- 
menced within  one  year  after  the  ward's  majority. 

Statute  Construed. — Creditor  of  Estate  of  Surety  on  Guardiaris  Bond. — ^A 
guardian  who  brings  a  suit  against  a  former  guardian  of  his  ward  and  the 
surety  of  such  former  guardian,  on  the  bond  of  such  former  guardian,  is  the 
creditor  of  the  estate  of  such  surety,  within  the  meaning  of  section  178  of  the 
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act  in  reference  to  the  settlement  of  decedents'  estates,  though  the  default  of 
the  guardian,  for  which  suit  is  brought,  occurred  subsequent  to  the  deatlk 
of  the  surety,  and  subsequent  to  the  final  settlement  of  the  surety's  estate. 

From  the  Johnson  Common  Pleas, 

G.  M,  Overstreet  and  A.  B.  Hunter^  for  appellants. 

.S.  P.  Oyler  and  D.  Howe,  for  appellee. 

BuSKiRK^  C.  J. — ^This  action  was  brought  by  John  W.  Davis,, 
guardian  of  Emily  Vandine,  against  Armstrong  Alexander^ 
former  guardian  of  the  said  Emily,  and  the  appellants  as  the 
heirs  at  law  of  John  T.  Tucker,  who  was  the  surety  of  the 
said  Alexander. 

The  complaint  alleges  that  Armstrong  Alexander  was,  on 
the  19th  day  of  February,  1861,  appointed  the  guardian  of 
the  said  Emily  Vandine,  and  as  such  gave  bond  with  John 
T.  Tucker  as  his  surety ;  that  as  such  guardian  he  received  ia 
money  and  property  the  sum  of  nine  hundred  and  seventy- 
four  dollars  and  ninety-nine  cents;  that  in  June,  1873,  ^^ 
said  Alexander  resigned  said  trust,  at  that  time  having  in  his 
hands  the  said  sum  of  money  by  him  received;  that  the  said 
relator,  John  W.  Davis,  was  appointed  the  successor  of  the 
said  Alexander;  that  on  the  i6th  day  of  June,  1863,  the 
said  John  T.  Tucker  departed  this  life  intestate,  seized  of 
certain  described  real  estate,  and  leaving  the  appellants  his 
heirs  at  law;  that  all  of  the  personal  estate  had  been 
exhausted  in  the  payment  of  the  debts  of  such  estate ;  that 
such  estate  had  been  finally  settled  on  the  19th  of  October^ 
1864;  that  the  appellants  were  the  owners  of  certain 
described  real  estate  by  descent  from  the  said  John  T. 
Tucker;  and,  that  as  the  said  Alexander  was  hopelessly 
insolvent,  judgment  was  demanded  against  the  heirs  of  the  said 
Tucker  for  the  amount  due  from  the  said  Alexander  as 
guardian  to  the  relator. 

Alexander  did  not  appear,  but  suffered  judgment  to  go 
against  him  by  default. 

The  appellants  jointly  demurred  to  the  complaint,  upon 
the  ground  that  it  did  not  state  &cts  sufficient  to  constitute 
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a  cause  of  action,  but  the  demurrer  was  overruled,  and  an 
exception  taken. 

The  appellants  answered  in  four  paragraphs,  in  substance^ 
as  follows : 

1.  The  general  denial. 

2.  That  at  the  death  of  the  surety,  Tucker,  on  the  i6th  of 
June,  1863,  there  was  in  the  hands  of  Alexander,  of  his 
ward's  estate,  three  hundred  and  sixty-nine  dollars  and  sixty 
cents,  and  no  more,  and  that  afterward  he  made  a  settle- 
ment with  the  court  and  fully  accounted  for  the  same. 

3.  That  at  the  time  of  settlement  of  the  estate  of  the 
surety.  Tucker,  there  was  in  the  hands  of  said  Alexander,  of 
his  ward's  estate,  three  hundred  and  sixty-nine  dollars  and 
sixty  cents,  and  no  more ;  that  at  that  time  he  was  the  owner 
of  property  of  the  value  often  thousand  dollars,  and  so  con- 
tinued to  be  from  the  deathof  Tucker,  June  i6th,  1863,  until 
Ja&uary  ist,  1871 ;  and  that  there  was  no  breach  of  the  con- 
ditions .of  his  bond  from  its  date  to  January  ist,  1871. 

4.  That  at  the  time  of  the  final  settlement  of  the  estate  of 
John  T.  Tucker,  there  was  in  the  hands  of  said  guardian 
belonging  to  his  said  trust  three  hundred  and  sixty-nine  dol* 
lars  and  sixty  cents,  and  no  more ;  that  after  his  failure  and 
assignment  for  the  benefit  of  creditors,  his  trustees  paidto  the 
relator  said  account  and  the  interest  thereon  in  full. 

To  the  second,  third,  and  fourth  paragraphs  of  the  answer 
demurrers  were  sustained,  and  exceptions  taken. 

The  cause  was  submitted  to  the  court  for  trial,  and  resulted 
in  a  finding  for  the  appellee.  The  court  found  specially 
that  Armstrong  Alexander,  former  guardian  of  the  said 
Emily  Vandine,  was  indebted  to  the  relator  in  the  sum  of 
six  hundred  and  sixty-eight  dollars  and  seventy  cents,  and 
the  description  and  value  of  the  real  estate  inherited  by  each 
of  the  appellants. 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  finding.  It  is  provided  in  the  judgment 
that  it  shall  first  be  levied  of  the  goods  and  chattels  of 
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Alexander,  and  on  failure  to  realize  the  same,  it  is  to  be 
levied  of  the  lands  of  the  appellants. 

The  appellants  have  assigned  for  error  the  overruling  of 
the  demurrer  to  the  complaint  and  sustaining  the  same  to 
the  second,  third,  and  fourth  paragraphs  of  the  answer. 

Several  objections  are  urged  to  the  complaint. 

It  is,  in  the  first  place,  argued  that  the  complaint  is  bad 
for  not  showing  when  the  moneys  received  by  Alexander 
came  to  his  hands,  whether  before  or  after  the  death  of 
Tucker,  the  suret}'',  and  the  settlement  of  his  estate ;  and,  also, 
for  failing  to  show  when  the  *  breach  in  the  condition  of  the 
bond  occurred,  whether  before  or  after  the  death  of  Tucker. 

These  questions,  however,  more  directly  arise  upon  the 
answer,  and  will  be  disposed  of  when  we  come  to  consider 
It. 

It  is,  in  the  second  place,  insisted  that  the  complaint  is  bad, 
because  it  does  not  aver  that  a  demand  was  made  of  the  heirs 
of  Tucker  before  the  commencement  of  the  action. 

If  the  action  was  against  Alexander  and  Tucker,  no  demand 
would  be  necessary.  It  was  the  duty  of  Alexander,  when  he 
resigned,  to  pay  the  money  to  his  successor.  Lane  v.  The 
State,  27  Ind.  108 ;  The  State,  ex  reL  Roberts,  v.  Fleming,  46 
Ind.  206 ;  Scott  v.  The  State,  ex  reL  Roberts,  46  Ind.  203. 
The  liability  of  the  surety  is  fixed  by  the  failure  of  the 
principal,  and  there  can  be  no  liability  against  the  heirs  of 
the  surety,  unless  the  surety  would  be  liable  if  living.  Then, 
as  no  demand  of  the  surety  is  necessary,  we  think  none  is 
required  upon  the  heirs  of  such  surety. 

It  is,  in  the  third  place,  insisted  that  the  complaint  is 
defective  for  not  averring  that  the  money  which  was  in  the 
hands  of  Alexander  at  the  time  of  his  resignation  remained 
due  and  unpaid  at  the  time  when  the  action  was  brought. 

The  complaint,  after  alleging  the  appointment  of  Alexan- 
der and  the  execution  of  the  bond  in  suit,  with  Tucker  as  his 
surety,  avers,  that  "  afterward,  and  while  so  acting  as  such 
guardian  of  his  said  ward,  there  came  into  the  hands  of  such 
guardian  personal  property  of  his  said  ward,  amounting  to 
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• 

the  sum  of dbllars,  and  rents  and  profits  of  his  ward's 

land,  amounting  to  the  sum  of dollars ;  in  all  amount- 
ing to  the  sum  of  nine  hundred  and  seventy-four  dollars  and 
ninety-nine  cents ;  that  said  sums,  at  the  resignation  of  said 
guardian  hereinafter  alleged,  still  remains  due  and  wholly 
unpaid." 

The  sentence  is  incomplete,  ungrrammatical,  and  senseless 
as  it  stands.  If  the  words  "  remained  and  '*  were  inserted 
after  the  word  "alleged,"  the  sentence  would  then  read, 
''  that  said  sums,  at  the  resignation  of  said  guardian  herein- 
after alleged,  remained  and  still  remains  due  and  wholly 
unpaid." 

The  complaint  in  this  regard  was  amendable  in  the  court 
below,  and  will  be  regarded  as  amended  here.  The  State  v. 
Cross^  6  Ind.  387 ;  Langdon  v.  Bullock^  8  Ind.  341 ;  Key  v. 
Robinson^  8  Ind.  368 

In  was  held  in  The  State  v.  JMTClane,  2  Blackf.  192,  and  the 
State  V.  Cross,  supra,  that  in  a  suit  upon  an  official  bond  pay- 
able to  the  State,  the  non-payment  of  the  penalty  need  not 
be  averred. 

As  we  regard  the  complaint  as  amended  good  in  this 
respect,  we  are  not  required  to  decide  whether  the  same  rule 
is  applicable  to  actions  on  guardians'  and  administrators' 
bonds;  and  such  bonds  as  are  payable  to  the  State,  and  yet 
are  not  official  bonds. 

We  pass  to  the  consideration  of  the  answers.  Two  ques- 
tions are  presented  and  discussed  by  counsel. 

1.  Is  the  estate  of  Tucker  liable  for  a  default  of  Alexan- 
der which  occurred  subsequent  to  the  death  of  Tucker  ? 

2.  Are  the  heirs  of  Tucker  liable  for  a  default  of  Alexan- 
der which  occurred  subsequent  to  the  final  settlement  of  the 
estate  of  Tucker  ? 

We  think  it  is  settled  by  the  authorities  that  the  estate  of 
Tucker  was  liable  for  the  default  which  occurred  subsequent 
to  his  death. 

In  Broome  V.  The  United  States^  15  How.  143,  it  appeared  that 
the  bond  of  Crane  as  collector^  with  Swainand  Macon,  his  sure- 
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ties,  bore  date  the  2d  day  of  June,  1837;  that  on  the  4th 
<lay  of  July,  1837,  the  district  attorney  of  the  United  States 
indorsed  that  the  sureties  were  good  and  sufficient;  that  the 
bond  was  approved  by  the  comptroller  of  the  treasury  at 
Washington  on  the  31st  day  of  July,  1837,  and  that  Arthur 
Macon,  one  of  the  sureties,  died  on  the  24th  day  of  July^ 
1837.  In  an  action  upon  the  bond  against  the  administrator 
de  bonis  non  of  the  estate  of  Macon,  it  was  earnestly  con- 
tended that  the  estate  of  Macon  was  not  liable,  because  he 
died  before  the  bond  was  accepted  by  the  government.  No 
xjuestion  was  made  as  to  the  liability  of  the  estate  of  Macon 
for  a  defalcation  which  occurred  subsequent  to  his  death. 
It  seems  to  have  been  conceded  that  if  the  bond  was 
accepted  before  his  death,  his  estate  would  be  liable  for 
a  breach  which  occurred  subsequent  to  his  death.  The 
court  held  that  the  bond  became  operative  and  effective  by 
the  approval  of  the  district  attorney,  and  the  estate  of  Macon 
was  held  liable.  The  administrator  of  Macon  was  repre^ 
rented  by  a  very  learned  and  distinguished  attorney,  and  the 
case  seems  to  have  been  very  closely  contested  at  every 
point ;  and  the  failure  of  counsel  to  urge  the  objection  under 
examination  raises  a  very  strong  presumption  that  it  was  not 
regarded  as  sound  and  tenable. 

In  Hallv.  Martin,  4/S  N.  H.  337,  it  was  held  that  the  heirs 
of  the  grantor  were  liable  to  the  grantee  for  a  breach  of  the 
<:ovenants  of  a  deed,  which  occurred  subsequent  to  the 
death  of  the  grantor.  The  authorities  are  reviewed  and 
they  fully  support  the  ruling. 

In  Wood  V.  Leland,  i  Met  387,  it  appeared  that  Wood 
and  Leland  were  sureties  upon  the  bond  of  Harrington  as 
guardian  ;  that  Leland  died  in  1 836,  and  his  estate  was  finally 
settled  in  1834;  that  a  breach  of  the  bond  occurred  in  1837, 
which  Wood,  the  surviving  surety,  paid,  and  this  action  was 
brought  against  the  heirs  of  Leland  to  obtain  contribution ; 
and  the  court  held  that  the  heirs  were  liable  to  contribution 
in  favor  of  the  co-surety  of  their  father. 

In  Parsons  v.  Parsons,  5  Cow.  476,  it  was  held  that  the 
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heirs  of  the  maker  of  a  promissory  note,  which  was  indorsed 
subsequent  to  the  maker's  death,  were  liable  to  an  indorsee 
of  such  note. 

This  leaves  for  our  determination  the  second  question 
stated,  and  that  is,  whether  the  heirs  of  Tucker  are  liable  for 
a  defalcation  which  occurred  subsequent  to  the  final  settle- 
ment of  his  estate. 

Section  62  of  the  act  relating  to  the  settlement  of  dece- 
-dents'  estates,  2  G.  &  H.  501,  reads  as  follows: 

''  Sec.  62.  A  succinct  statement  of  the  nature  and  amount 
of  every  claim,  whether  due  or  not,  against  the  estate  of  any 
decedent,  except  judgments  which  are  liens  upon  the  dece- 
dents' real  estate,  and  mortgages  of  his  real  and  personal 
estate  obtained  and  executed  in  his  lifetime,  and  expenses 
of  administration,  must  be  filed  in  the  office  of  the  clerk  of 
the  proper  court  of  common  pleas,  within  one  year  from  the 
date  of  the  first  appointment  of  an  executor  or  administrator 
therein,  and  notice  thereof;  or  no  cost  shall  be  recovered 
therein  against  such  executor  or  administrator;  nor  shall 
hereafter  any  other  court  have  original  jurisdiction  of  any 
claim,  except  such  liens  against  the  estate  of  any  decedent ; 
and,  if  such  claim  be  not  due,  interest  thereon  shall  be  rebated, 
and  after  the  expiration  of  one  year  from  such  appointment  and 
notice,  if  such  claim  be  not  filed  at  least  thirty  days  before 
final  settlement  of  the  estate,  it  shall  be  barred,  except  as 
hereinafter  provided  in  case  of  liabilities  of  heirs  and 
devisees." 

The  above  section  requires  all  claims,  except  such  as  con- 
stitute liens  on  the  real  and  personal  estate  of  the  decedent, 
and  expenses  of  administration,  to  be  filed  within  a  year  from 
the  appointment  of  the  executor  or  administrator,  and  if 
not  so  filed  thirty  days  before  the  final  settlement  of  such 
estate,  they  are  barred,  except  the  claims  are  of  such  a  char- 
acter as  to  create  a  liability  against  the  heirs,  devisees,  and 
•distributees  of  such  decedent. 

The  liability  of  heirs,  devisees,  and  distributees  is  regu- 
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lated  by  sections  178  to  187  inclusive  of  said  act.     Section 
178  is  as  follows : 

"Sec.  178.  The  heirs,  devisees  and  distributees  of  a. 
decedent,  shall  be  liable  to  the  extent  of  the  property  received 
by  them  from  such  decedent's  estate,  to  any  creditor  whose 
claim  remains  unpaid,  who,  six  months  prior  to  such  final 
settlement,  was  insane,  an  infant,  or  out  of  the  State ;  but  such 
suit  must  be  brought  within  one  year  after  the  disability  is 
removed;'*     2  G.  &  H.  534. 

By  the  above  section,  the  heirs,  devisees,  and  distributees 
of  a  decedent,  although  they  may  have  received  property 
from  such  decedent,  are  not  liable  to  a  creditor  who  failed  to 
file  his  claim  against  such  estate  as  required  by  section  62  of 
said  act,  unless  such  creditor  was,  for  six  months  prior  ta 
such  final  settlement  of  such  estate,  insane,  an  infant,  or  out 
of  the  State,  in  which  case  the  bar  created  by  section  62 
does  not  operate,  and  such  creditor  may  bring  his  action 
within  twelve  months  after  the  removal  of  the  disability 
against  such  heirs,  devisees,  or  distributees. 

It  is  provided  by  section  186  of  said  act,  that  "  no  such  suit 
shall  be  delayed,  nor  shall  the  remedy  of  a  claimant  be  sus- 
pended by  reason  of  the  infancy  of  any  heir,  devisee,  or  dis- 
tributee ;  but  guardians  to  defend  their  rights  in  such  suit 
shall  be  appointed  as  in  other  cases."     2  G.  &  H.  535. 

It  appears  of  record  that  the  action  is  brought  by  the 
guardian  of  one  of  the  former  wards  of  Alexander,  and  that 
such  person  was  at  the  time  of  such  final  settlement,  and  for  six 
months  prior  thereto  had  been,  an  infant.  Being  such  infant 
rendered  the  filing  of  the  claim  agaiiist  such  estate  unneces- 
sary ;  and  while  the  action  might  have  been  brought,  as  it 
has  been,  before  the  infant  became  of  age,  yet,  by  section  178, 
supra^  such  infant  was  not  compelled  to  sue  before  arriving  at 
age.  Section  186,  supra,  has  exclusive  reference  to  the 
infancy  of  any  heir,  devisee,  or  distributee,  and  has  no  appli- 
cation to  an  infant  creditor  of  the  estate. 

It  was  held  in  Yoast  v.  Willis,  9  Ind.  548,  that  a  creditor 
who  resided  out  of  the  State  for  six  months  prior  to  the- 
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making  of  the  final  settlement  came  within  the  exception 
mentioned  in  section  178,  and  was  not  affected  by  the  statute 
of  limitations  prescribed  by  section  62  of  said  act ;  but  it 
appearing  in  that  case  that  the  creditor  had  filed  his  claim 
but  dismissed  it  before  the  final  settlement,  it  was  held  that 
such  filing  of  the  claim  amounted  to  a  coming  into  the  State, 
and  that  thereby  he  had  ceased  to  be  a  non-resident 

But  it  is  further  contended  by  counsel  for  appellants,  that 
they  are  not  liable  at  common  law  for  the  debts  of  their 
ancestor,  and  that  the  only  statutory  provisions  making  heirs, 
devisees,  and  distributees  liable  in  such  cases,  after  the  set- 
tlement of  the  estate  of  the  decedent,  are  those  embraced  by 
sections  178  to  187  of  the  above  recited  act,  and  that  those 
sections  do  not  apply  to  the  case  in  judgment,  because  the 
relator  was  not  a  creditor  of  the  estate  of  their  ancestor  at 
the  time  of  such  final  settlement,  for  the  reason  that  no 
liability  existed  against  Tucker  at  the  time  of  his  death,  or 
against  his  estate  at  the  time  of  the  final  settlement  of  his 
estate,  the  default  of  Alexander  having  occurred  subsequent 
to  both  of  such  events. 

The  question  as  to  whether  the  appellants  are  liable  at  com- 
mon law  does  not  arise  in  this  case,  add  we  decide  nothing 
in  reference  thereto. 

It  was  held  by  this  court  in  Freeman  v.  TTie  State,  18  Ind* 
484,  and  Hartman  v.  Lee,  30  Ind.  281,  that  the  above  sec- 
tions were  the  only  statutory  provisions  creating  a  liability 
against  heirs,  devisees,  and  distributees  for  the  debts  of  the 
ancestor. 

This  leaves  for  our  examination  and  decision  the  question 
as  to  whether  the  relator  was,  within  the  meaning  of  section 
178,  a  creditor  of  the  estate  of  Tucker. 

In  Parsons  v.  Parsons,  5  Cow.  476,  the  court  say :  "  The 
first  question  is,  was  the  plaintiff  a  creditor  of  the  deceased  ? 

"By  the  first  section  of  the  act  (i  R.  L.  316),  every  cred- 
itor, whether  by  simple  contract  or  specialty,  may  maintain 
his  action  against  the  heirs  at  law  of  any  debtor. 
Vol.  XLVIL— 23 
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''  At  the  common  law,  the  heir  was  not  liable  on  the  simple 
contract  of  his  ancestor;  nor  on  a  specialty,  unless  the  heir 
was  named.  The  intent  of  the  statute  was,  to  enlarge  the 
remedy.  That  is  done  in  general  terms,  by  saying  every 
creditor  may  maintain  his  action.  As  this  is  a  remedial  stat- 
ute, it  should  be  construed  liberally,  so  as  to  advance  the 
remedy.  Every  person,  who  holds  a  demand  arising  on  sim- 
ple contract  or  specialty,  seems  to  be  within  the  meaning  of  this 
section.  Such  persons  are  certainly  creditors  within  the 
general  acceptation  of  the  term,  whether  a  right  of  action 
accrued  in  the  lifetime  of  the  deceased ;  or  subsequently,  by  the 
transfer  of  negotiable  paper.  They  would  be  recognized  as 
such  in  a  course  of  administration.  There  is  nothing  in  the 
words  of  the  section  confining  the  remedy  to  persons  who 
were  creditors  of  the  ancestor  at  the  time  of  his  death.  If 
such  be  the  construction,  great  inconveniences  would  result 
In  the  case  of  an  assignment  by  an  insolvent  debtor,  who 
was  the  paj^ee  of  a  note,  if  the  assignee  is  not  a  creditor 
within  the  meaning  of  the  act,  there  is  no  remedy  at  law 
against  the  heir ;  for  the  insolvent  cannot  sue.  So,  also,  the 
executors  of  a  deceased  payee  of  a  note  may  not  be  credit- 
ors of  the  deceased  maker  in  his  lifetime ;  and  yet  it  would 
not,  I  apprehend,  be  contended  that  they  would  be  without  the 
act,  because  the  maker  happened  to  die  before  their  testator.'' 

In  Hall  V.  Martin,  46  N.  H..  337,  the  court  say :  "  Again, 
it  is  very  clearly  the  policy  of  our  statutes  to  give  to  all  a 
reasonable  opportunity  to  prove  their  claims,  and  to  share 
in  the  distribution  of  the  assets ;  and  with  that  view  the 
assets  are  all  placed  in  the  hands  of  the  executor  or  admin- 
istrator, and  opportunity  given  during  a  limited  time  to  make 
proofs  of  claims  and  receive  payment ;  and  thereupon  the 
assets  remaining  are  distributed  among  the  heirs  and 
devisees,  and  others  entitled  to  them ;  saving  to  such  cred- 
itors as  could  not  prove  their  demands  during  the  time  lim- 
ited, for  the  reason  that  they  were  wholly  uncertain  and  con- 
tingent, their  remedies  against  the  heirs  and  devisees.  Such 
are  the  general  features  and  policy  of  our  laws  upon  this  sub* 
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Ject,  and  to  justify  a  construction  of  any  special  provision 
that  would  cut  off  all  remedy  upon  a  contract  of  indemnity 
or  a  covenant  in  a  deed  of  land,  would  require  a  pretty  clear 
expression  of  legislative  intention,  more  so  than  any  we  find 
in  the  provisions  in  question. 

''  The  cases  are  numerous  where  it  would  be  practically 
impossible  to  make  proof  of  claims  while  estates  were  in  the 
course  of  administration.  Among  these  are  covenants  of 
warranty  of  title  to  land  where  the  breach  had  arisen  long 
afler  the  covenantee  had  himself  conveyed  with  warranty, 
contracts  of  indemnity  where  the  breach  and  the  damages 
are  both  wholly  uncertain,  official  bonds  of  sheriffs  and  their 
deputies  involving  complicated  questions  of  suretyship  and 
otherwise,  individual  liabilities  of  corporators  involving  great 
tiifficulties  in  adjusting  the  claims  against  each,  and  a  variety 
of  other  cases  of  a  similar  nature  equally  meritorious  with 
those  claims  which  were  in  a  situation  to  be  proved  while 
the  estates  were  in  the  course  of  administration ;  and  It  would 
clearly  be  not  only  unjust,  but  contrJtry  to  the  policy  both 
of  the  common  law  and  our  own  statutes*  that  their  claims 
should  be  unpaid  while  there  were  sufficient  means  left  by 
the  debtor  to  discharge  them. 

"  If  it  were  to  be  conceded  that  the  legislature  possessed 
the  constitutional  right  to  bar  claims  that  could  not  be  pre^ 
sented  and  proved  during  the  time  limited,  it  would  never- 
theless be  so  repugnant  to  all  notions  of  justice  as  to  forbid 
such  a  construction  unless  the  intention  was  very  clearly 
expressed.  If  the  demands  had  not  accrued  until  the  expi- 
ration of  the  limited  time,  a  law  which  should  cut  off  the 
remedy  would  in  its  effect  be  the  same  as  the  destruction 
of  the  right,  and  such  an  intention  is  not  to  be  presumed." 

In  our  opinion,  the  relator  was  a  creditor  of  the  estate  of 
Tucker,  within  the  meaning  of  the  above  section. 

We  think  the  court  committed  no  error  in  overruling  the 
<]emurrer  to  the  complaint,  or  in  sustaining  it  to  the  second, 
third,  and  fourth  paragraphs  of  the  answer. 

The  judgment  is  affirmed,  with  costs. 
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CORBIN  £T  AL.  V.  SULLIVAN. 

Vendor  and  Purchaser. — IMrtcorded  Deed, — Grantees  Right  of  Actiom 
jigainst  Fraudulent  Purchaser  with  Notice,  who  Sells  to  Innocent  Pur» 
chaser, — ^A.,  being  the  owner  of  a  tract  of  land,  conveyed  the  same  to  B.,  who 
conveyed  to  C,  who  conveyed  to  D.  None  of  the  deeds  except  that  of  C.  to 
D.  were  recorded.  E.  and  F.,  knowing  of  said  conveyances,  procured  a  quit- 
claim deed  for  the  same  land  from  A.,  had  their  deed  duly  recorded,  and  sqIk 
sequently  sold  the  lands  to  an  innocent  purchaser,  G.,  for  a  valuable  consider- 
ation, the  land  all  this  time  being  wild  and  unindosed.  D.  thereupon  brought 
suit  for  damages  against  E.  and  F.,  who  bought  with  knowledge  of  his  title, 
and  deprived  him  of  it  by  selling  to  the  innocent  purchaser  G. 

Heldf  that  D.  was  entitled  to  recover. 

Registry. — To  tVhom  it  is  Notice, — ^The  registry  of  a  deed  is  notice  only  to 
those  who  claim  through  or  under  the  grantor  by  whom  the  deed  was  exe- 
cuted. 

Instructions  to  Jury. — If  no  question  as  to  instructions  to  the  jury  is  raised 
on  a  motion  for  a  new  trial,  such  instructions  will  not  be  reviewed  on  appeaL 

From  the  Marshall  Circuit  Court. 

JI.  Coriin,  M,  A.  O,  Packard,  A,  C,  Capron,  N,  B.  Taylor^ 
jP.  Rand,  and  E.  Taylor,  for  appellants. 

W,  H.  Calkins,  S,  A.  Huff,  and  C.  H,  Reeve,  for  appellee. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants.  The  material  facts  alleged  in  the  complaint 
are  briefly  as  follows :  In  December,  1837,  one  John  Darst 
entered  a  piece  of  land  situate  in  Marshall  county,  and 
described  in  the  complaint,  and  took  the  proper  land-office 
certificate  therefor.  The  entry  was  noted  on  the  tract  book 
of  said  county.  On  the  7th  of  August,  1840,  Darst  con- 
veyed the  land  to  Andrew  Cottrell,  and  on  the  30th  day  of 
December,  1841,  Cottrell  conveyed  the  land  to  Joseph 
Aston,  and  on  the  19th  day  of  August,  1842,  Aston  con- 
veyed it  to  the  plaintiff;  The  deed  from  Aston  to  the  plain- 
tiff* was  duly  recorded  on  November  7th,  1844;  that  the 
defendants,  at  the  time  of  the  commission  of  the  grievances 
hereinafter  mentioned,  had  full  notice  that  the  plaintiff*  was 
the  owner  of  the  land,  and  had  the  legal  title  thereto ;  that 
the  defendants,  conspiring  to  cheat  and  defraud  the  plaintiflT 
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out  of  his  land,  oh  the  i8th  day  of  May,  1869,  procured  a 
•quitclaim  deed  for  the  land  from  the  said  John  Darst,  which 
was  executed  to  said  defendant  Corbin,  and  which  was  duly 
recorded  on  the  24th  of  May,  1869;  on  December  20th, 
1869,  Corbin  conveyed  the  land  to  VanValkenburgh,  and 
this  deed  was  recorded  on  February  4th,  1870;  on  January 
nth,  1870,  VanValkenburgh  conveyed  the  land  by  war- 
ranty deed  to  Susan  Thomas,  and  this  deed  was  duly 
recorded  on  the  i8th  of  February,  1870. 

It  is  further  alleged,  that  at  the  time  of  the  conveyance 
of  the  land  by  VanValkenburgh  to  Susan  Thomas,  the  lat- 
ter had  no  notice  of  the  conveyance  by  Darst  to  Cottrell, 
and  by  Cottrell  to  Aston,  and  by  Aston  to  the  plaintiff;  but 
that  she  purchased  and  took  the  conveyance  in  good  faith, 
and  paid  a  valuable  consideration  therefor;  that  previous 
thereto  the  land  had  been  wild  and  unoccupied,  but  said 
Susan  took  and  retains  possession  under  her  deed ;  by  means 
whereof  the  plaintiff  has  lost  his  land,  and  he  demands  dam- 
ages in  the  sum  of  three  thousand  dollars. 

A  demurrer  to  the  complaint  was  filed  for  the  want  of  suf- 
ficient facts,  but  it  was  overruled,  and  exception  taken. 

On  issue  joined  there  was  a  trial  by  jury,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff,  a  motion  made 
by  the  defendants  for  a  new  trial  being  overruled,  and  excep- 
tion. 

It  is  claimed  by  counsel  for  the  appellants,  that  the  com- 
plaint is  defective,  in  this,  that  it  shows  on  its  face  that 
'Susan  Thomas  was  not  a  purchaser  in  good  faith  without 
notice,  and  therefore  that  the  plaintiff  should  have  proceeded 
against  her  to  recover  the  land,  instead  of  suing  the  defend- 
ants for  the  value  of  it.  It  is  conceded  that  the  complaint 
alleges  that  she  is  such  purchaser,  but  it  is  claimed  that  the 
record  of  the  deed  from  Aston  to  the  plaintiff  was  construc- 
tive notice  to  her,  and  therefore  that  the  allegation  of  her 
innocence  is  repugnant  to  the  facts  alleged. 

We  have  seen  that  the  plaintiff's  deed  from  Aston  was 
recorded  in  1844,  while  the  intermediate  deeds  from  Darst 
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down  to  Aston  were  not  recorded  at  all.  Susan  Thomas 
took  her  conveyance  in  1870.  The  question  arises,  whether 
the  record  of  the  conveyance  from  Aston  to  the  plaintiff  was 
notice  to  her  of  the  plaintiff's  title.  She  found  Darst  to  have 
been  the  original  owner  of  the  land,  and  a  regular  chain  of  . 
title  from  him  down  to  her  grantor.  We  think  it  quite  clear, 
both  on  reason  and  authority,  that  the  record  was  not  notice 
to  her.  She  does  not  claim  through  or  under  Aston.  The 
law  is  very  well  settled  that  the  registry  of  a  deed  is  notice 
only  to  those  who  claim  through  or  under  the  grantor  by 
whom  the  deed  was  executed.  Had  she  searched  the 
records  for  Aston's  source  of  title,  her  search  would  have 
been  fruitless.  The  record  &iled  to  connect  Aston  with  the 
original  owner  of  the  land,  or  to  show  that  the  original 
owner  had  ever  parted  with  his  title^  save  to  Corbin,  through 
whom  she  claimed. 

We  quote  the  following  passage  from  the  opinion  of  the 
court  in  the  case  of  Losey  v.  Simpson,  3  Stockton,  246^ 
as  being  entirely  applicable  to  this  case :  ''  When  one  link 
in  the  chain  of  title  is  wanting,  there  is  no  clue  to  guide  the 
purchaser  in  his  search  to  the  next  succeeding  link  by  which 
the  chain  is  continued.  The  title  upon  the  record  is  the 
purchaser's  protection,  and  when  he  has  traced  the  title 
down  to  an  individual,  out  of  whom  the  record  does  not  carrjr 
it,  the  registry  acts  make  that  title  the  purchaser's  protec- 
tion. The  registry  of  a  deed  is  notice  only  to  those  who 
claim  through  or  under  the  grantor  by  whom  the  deed  was 
executed."  To  this  proposition  numerous  authorities  are 
cited. 

The  Supreme  Court  of  Wisconsin,  in  the  case  of  Ely  v. 
Wilcox,  20  Wis.  523,  530,  say,  that  "the  authorities  are  uni- 
form to  the  effect  that  the  registry  of  a  deed  is  notice  only' 
to  those  who  claim  through  or  under  the  grantor  by  whom^ 
the  deed  was  executed.''  See,  also,  the  case  of  Maulv. 
Rider,  59  Penn.  St.  167. 

We  are  of  opinion,  therefore,  that  the  objection  urged  ta« 
the  complaint  is  not  well  taken. 
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The  action  was  well  brought  against  the  defendants,  they 
being  charged  with  having  taken  a  conveyance  of  the  land 
from  Darst,  with  notice  of  the  plaintiff's  title,  and  with  hav- 
ing so  conveyed  it  to  an  innocent  purchaser  as  to  place  it 
beyond  the  plaintiff's  reach. 

The  principal  ground  on  which  it  is  urged  that  a  new  trial 
should  have  been  granted  is,  that  Susan  Thomas  was  not  a 
purchaser  in  good  faith,  because  of  the  notice  afforded  her 
by  the  record  of  the  deed  from  Aston  to  the  plaintifT.  This, 
we  have  seen,  was  not  even  constructive  notice  to  her,  and 
there  was  no  proof  whatever  of  actual  notice  to  her. 

It  may  be  observed  that  the  verdict  against  the  appellants 
seems  to  have  been  rendered,  not  upon  the  ground  of  actual 
fiaud  or  of  actual  notice,  but  upon  the  ground  that  when 
they  took  the  conveyance  from  Darst  they  had  sufficient 
notice  of  the  plaintiff's  title  to  put  them  upon  enquiry. 

Objection  is  made  to  some  of  the  instructions  of  the  court, 
but  as  the  motion  for  a  new  trial  did  not  raise  any  question 
in  this  respect,  we  need  not  notice  them. 

We  have  thus  considered  all  the  grounds  upon  which  a 
reversal  is  asked,  and  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

OsBORN,  J.,  having  been  of  counsel  in  the  cause,  was  absent 
when  it  was  considered. 


Hunter,  Administrator,  v.  Probst. 

FleaDING. — JEtfidgnce, — Execution  of  Written  Instrument. — Administrator*'^ 
In  a  suit  brought  by  an  administrator  upon  a  written  promise  to  pay  money  to 
his  intestate,  a  sworn  denial  by  the  alleged  maker  puts  the  administrator  upon 
proof  of  the  execution  of  the  instrument. 

^kMJLStatutes  Constmed.—Sectlon  75,  2  G.  &  H.  loi,  and  section  785,  2  G« 
&  H.  3  J2,  should  be  considered  with  reference  to  section  80,  2  G.  &  H.  105, 
and  constmed  so  that  the  fact  that  a  pleading  has  been  sworn  to  by  either 
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party  shall  not  on  the  trial  be  deemed  proof  of  the  facts  alleged  therdn,  nor 
Tequire  other  or  greater  proof  on  the  part  of  the  adverse  party  than  b  required 
for  pleadings  not  sworn  to,  except  when  the  execution  of  a  written  instrument 
is  'thus  denied. 

From  the  Ripley  Circuit  Court. 

G.  Durbin^  for  appellant. 

W.  D.  Ward  and  y.  B.  Rebuck^  for  appellee. 

OsBORN,  J. — ^The  appellant,  as  administrator  of  the  estate 
of  John  H.  Smith,  deceased,  sued  the  appellee  upon  an 
alleged  written  promise  to  pay  to  the  order  of  the  decedent 
two  hundred  dollars,  if  the  appellee  should  collect  the  full 
sum  of  a  mortgage  assigned  to  him  by  B.  Simon  the  ist  day 
of  June,  i860.  There  was  an  averment  that  the  mortgage 
had  been  paid. 

To  this  complaint,  the  appellee  filed  an  answer  of  two  par- 
agraphs. One  denying  each  and  every  allegation  of  the 
complaint,  and  the  other  alleging  payment  to  the  decedent. 
The  general  denial  was  properly  verified  by  the  affidavit  of 
the  appellee. 

The  cause  was  tried  by  the  court,  resulting  in  a  finding 
for  the  appellee,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  for  costs  against  the  appellant,  to  be  levied  of 
the  goods,  etc.,  of  the  estate  of  Smith,  to  be  administered* 

The  grounds  for  the  new  trial,  as  stated  in  the  motion, 
were : 

1.  Because  the  finding  of  the  court  was  not  sustained  by 
the  evidence,  and  that  it  was  contrary  to  law. 

2.  Because  the  court  erred  in  refusing  to  admit  the  note 
set  out  in  the  complaint  in  evidence,  without  proof  of  its 
execution,  and  in  admitting  evidence  to  prove  that  at  differ- 
ent times  the  decedent  offered  to  borrow  money  from  the 
appellant. 

On  the  trial,  the  appellant  offered  the  contract  set  out  in 
the  complaint  in  evidence,  without  proving  its  execution,  to 
which  the  appellee  objected.  His  objection  was  sustained, 
and  the  appellant  excepted. 

It  is  urged  by  the  appellant,  that  in  a  suit  brought  by  an 


NOVEMBER  TERM,  1874.  361 

Hunter,  Adm'r,  v.  Probst 

administrator  upon  a  written  promise  to  pay  money  to  his 
intestate,  a  sworn  denial  by  the  alleged  maker  does  not  put 
the  administrator  upon  proof  of  the  execution,  because  by 
the  act  of  March  nth,  1867  (3  Ind.  Stat.  559,  560),  the 
parties  can  not  be  witnesses  in  their  own  behalf  on  the  trial 
of  the  cause.  It  is  said  that  the  eifect  of  such  a  denial  is 
equivalent  to  making  the  party  a  witness  in  his  own  behalf. 

It  is  alleged  in  the  complaint  that  the  appellee  executed 
the  instrument.  That  was  a  material  averment,  and,  when  it 
was  denied  by  a  sworn  answer,  required  proof.  Sec.  80,  2 
G.  &  H.  105. 

When  that  section  was  enacted,  the  law  did  not  permit 
parties  to  actions  to  be  witnesses  in  their  own  behalf  It 
provides  that  the  instrument  may  be  read  in  evidence  on  the 
trial  of  the  cause  without  proving  its  execution,  unless  its 
execution  is  denied  by  affidavit,  or  a  pleading  under  oath. 
In  the  case  of  Myers  v.  The  State^  ex  rel.  McCray,  ante,  p.  293^ 
it  was  held  that  in  an  action  against  an  administrator,  on  a 
writing  purporting  to  have  been  executed  by  his  intestate, 
the  instrument  could  not  be  read  in  evidence  until  its  exe- 
cution was  proved,  if  objection  was  made.  But  if  it  was 
admitted  without  such  proof  and  without  objection,  proof  of 
its  execution  would  be  considered  as  waived. 

The  fact  that  the  party  denying  the  execution  of  the 
instrument  is  incompetent  to  testify  as  a  witness  in  his  own 
behalf,  on  the  trial  of  the  action,  can  have  no  bearing  upon 
the  effect  of  such  denial.  Sec.  75,  2  G.  &  H.  loi,  and  sec. 
785,  2  G.  &  H.  332,  should  be  considered  with  reference  to 
sec.  80,  supra^  and  cons^ued  so  that  pleadings  sworn  to  by 
either  party  shall  not,  on  the  trial,  be  deemed  proof  of  the 
facts  alleged  therein,  nor  require  other  or  greater  proof,  on 
the  part  of  the  adverse  party,  than  those  not  sworn  to, 
except  where  the  execution  of  a  written  instrument  is  thus 
denied.    Bradley  v.  The  Bank,  etc.,  20  Ind.  528,  532. 

It  is  also  urged  that  the  court  erred  in  not  comparing  sig- 
natures to  determine  whether  that  to  the  writing  sued  oa 
was  the  genuine  signature  of  the  appellee.    But  as  that  was 
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not  specified  as  a  cause  for  a  new  trial  in  the  motion,  we  can 
not  consider  it.     See  Burdick  v.  Hunt^  43  Ind.  381. 

The  cause  for  a  new  trial,  that  the  court  erred  in  admitting^ 
evidence  to  prove  that  at  different  times  the  decedent  offered 
to  borrow  money  of  the  appellee,  can  not  avail  the  appel- 
lant, even  if  the  action  of  the  court  complained  of  was 
erroneous,  as  the  finding  of  the  court  must  have  been  for  the 
appellee  on  the  evidence,  without  such  proof  No  recovery 
could  be  had  until  the  contract  sued  on  had  been  introduced 
in  evidence,  and  that  had  been  excluded. 

The  judgment  of  the  said  Ripley  Circuit  Court  is  affirmed^ 
with  costs. 


Price  et  al.  v.  Pollock  et  ux. 

Vendor  and  Purchaser.— ^^^^ffr^n/  to  Pay  Mortgage  Dtbt.-^K  purchaser 
of  real  estate,  who  takes  it  subject  to  a  mortgage  debt,  which  he  assumes  and 
agrees  to  pay  as  a  part  of  the  purchase-money,  camiot,  in  a  suit  to  foredoae 
the  mortgage,  set  up  that  there  was,  as  between  the  mortgagee  and  mortgagor^ 
a  failure  or  want  of  consideration,  in  part 

From  the  Wayne  Common  Pleas. 

y.  P.  Siddall,  for  appellants. 
Z.  D.  StuMs,  for  appellees. 

Downey,  J. — Action  by  Olive  Q.  Pollock  and  William 
A.  Pollock,  her  husband,  against  the  appellants,  to  foreclose 
a  mortgage.  It  is  alleged  in  the  complaint,  that  on  the  ist 
day  of  March,  1869,  James  Coo^,  one  of  the  defendants,  by 
his  note,  promised  to  pay  the  said  Olive  H.  Pollock,  by  her 
name  of  Olive  H.  Bowen,  three  thousand  dollars,  etc.,  which 
is  due  and  unpaid ;  that  Cook  and  his  wife  executed  a  mort- 
gage on  certain  real  estate  to  the  said  Olive  H.  Bowen  to 
secure  the  payment  of  said  debt ;  that  said  Olive  H.  was  then 
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an  unmarried  woman,  but  afterward  intermarried  with  said 
Wm.  A.  Pollock  ;  that  on  the  15th  day  of  March,  1869,  the 
said  mortgage  was  duly  recorded,  in,  etc.;  that  on  the  ist  day 
of  March,  1 869,  the  said  James  Cook  and  wife  executed  a  second 
mortgage  on  said  real  estate  to  Clovis  H.  Bowen,  to  secure  a 
certain  note  made  by  said  James  Cook  to  him,  which  was 
recorded,  etc.;  that  on  the  25th  day  of  June,  1869,  said  James 
Cook  and  wife  sold  the  said  real  estate,  and  conveyed  it  in  fee 
simple  to  Charles  T.  Price,  one  of  the  defendants,  he  agree- 
ing to  pay  off  the  mortgages  thereon ;  that  on  the  20th  day 
of  December,  1869,  the  said  Charles  T.  Price  laid  off  said 
real  estate  in  town  lots,  and  named  the  same  South  Rich- 
mond,  and  caused  a  plat  of  it  to  be  made  and  recorded,  etc. 

The  complaint  then  alleges  various  sales  and  conveyances 
of  lots  in  said  South  Richmond  to  the  persons  who  are  made 
defendants  in  the  action,  with  the  persons  already  named. 
Prayer  for  judgment  against  said  James  Cook  and  Charles 
T.  Price  for  four  thousand  dollars,  for  foreclosure  of  the 
mortgage,  and  sale  of  the  property,  etc.,  and  for  the  determi- 
nation of  the  priority  of  liens  between  the  parties,  and  for 
other  proper  relief.  Copies  of  the  note  and  the  mortgage 
of  the  plaintiffs  are  made  part  of  the  complaint. 

The  defendants  all  appeared,  except  James  Cook,  who  was 
not  served  with  process,  and,  except  Cook  and  Bowen^ 
answered  in  three  paragraphs. 

The  second  paragraph  is,  in  substance,  as  follows :  that 
the  note  was  given  for  a  part  of  the  purchase-money  of  the 
mortgaged  premises  sold  by  the  plaintiff  Olive  H.  to  Cook  ; 
that  the  plaintiff,  at  the  time  of  the  sale,  represented  to 
Cook  that  there  were  one  hundred  and  eighty-six  acres  and 
forty-six  poles  of  the  land ;  that  Cook  had  no  knowledge  of 
the  number  of  acres,  and  relied  upon  the  statement  of  the 
plaintiff;  that  the  sale  was  made  by  the  acre,  at  one  hundred 
and  fifty  dollars  per  acre,  and  the  note  executed  upon  that 
computation ;  that  Price  afterward  purchased  the  land  of 
Cook,  both  Cook  and  Price  believing  at  the  time  that  the 
quantity  of  the  land  was  as  represented ;  that  Price,  as  part 
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consideration  of  the  purchase  and  as  payment  for  the  land, 
assumed  the  payment  of  the  notes ;  that  the  land  contains 
four  acres  less  than  the  quantity  represented,  making  six 
hundred  dollars  and  interest,  to  which  extent  the  paragraph 
relies  upon  these  facts  as  a  defence. 

The  plaintiffs  demurred  to  the  second  paragraph  of  the 
answer,  for  the  reason  that  it  did  not  state  facts  sufficient  to 
constitute  a  defence,  and  the  demurrer  was  sustained  by  the 
court. 

Clovis  H.  Bowen  filed  an  answer  and  cross  complaint,  set- 
ting up  his  notes  and  mortgage,  and  asking  a  judgment  in 
his  favor. 

The  appellants  demurred  to  this  answer  and  cross  com- 
plaint, on  the  ground  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  demurrer  was 
overruled. 

The  appellants  then  answered  the  cross  complaint  in  two 
paragraphs,  to  the  first  of  which  a  demurrer  was  filed  by 
Bowen,  and  sustained  by  the  court. 

On  the  trial  of  the  cause,  there  was  a  finding  and  judgment 
for  the  plaintiffs,  and  a  finding  and  judgment  against  Clovis 
H.  Bowen,  because  his  note  and  mortgage  were  not  yet  due. 

The  errors  assigned  are : 

1.  Sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer  of  the  appellants.  Price  and  others,  to  the  original 
complaint. 

2.  Sustaining  the  demurrer  of  Clovis  H.  Bowen  to  the 
answer  of  Charles  T.  Price  and  others  to  the  answer  and 
cross  complaint  of  Clovis  H.  Bowen. 

3.  Overruling  the  demurrer  of  Charles  T.  Price  and 
others  to  the  answer  and  cross  complaint  of  Clovis  H. 
Bowen. 

The  fact  that  the  court,  on  the  final  hearing,  rendered  a 
judgment  against  Clovis  H.  Bowen,  renders  it  unnecessary 
for  us  to  examine  the  questions  relating  to  his  answer  and 
cross  complaint,  or  the  answer  thereto. 

The  only  question  for  our  consideration  and  decision  is 
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ihaX  relating  to  the  sufficiency  of  the  second  paragraph  of 
the  answer  of  Charles  T.  Price  and  others  to  the  original 
complaint. 

The  question  is,  whether  Price  and  those  claiming  by 
purchase  from  him  can  be  allowed  to  allege  and  show  a 
£ulure  of  the  consideration,  in  part,  of  the  notes  executed  by 
Cook  to  the  plaintiff  Olive  H.,  by  showing  a  misrepresenta- 
tion made  by  her  to  Cook  as  to  the  quantity  of  land  in  the 
tract  for  which  the  note  was  executed,  he  having  agreed, 
when  he  purchased  the  land,  to  pay  off  the  note.  In  other 
words,  as  he  agreed  with  Cook,  as  part  of  the  price  which 
he  was  to  give  for  the  land,  to  pay  off  the  note  held  by  Olive 
H.,  can  he  now  set  up  that  there  was,  in  part,  a  failure  or 
want  of  consideration  for  that  note  ?  Can  he  avail  himself 
of  a  partial  defence  which  Cook  might  have  made  had  he 
been  sued  on  the  note,  or  must  he  pay  the  note  in  full,  as  he 
agreed  to  do  ? 

It  will  be  observed  that  it  is  not  alleged  in  the  second  par- 
agraph of  the  answer,  that  Cook  represented  to  Price  that 
there  was  any  certain  quantity  of  land.  It  is  only  alleged 
that  both  Cook  and  Price  believed  that  the  quantity  of  the 
land  was  as  represented.  It  would  seem,  therefore,  that  had 
the  question  been  between  Price  and  Cook,  Price  could  n<5t 
have  sustained  an  action  against  Cook  for  any  deficiency  in 
the  quantity  of  the  land.  The  mere  fact  that  Cook  and 
Price  believed  that  there  was  a  certain  number  of  acres,  would 
not  furnish  a  right  of  action,  or  a  ground  of  defence  by  Price 
against  Cook.  Had  Cook  made  the  same  false  representation 
to  Price  which  the  female  plaintiff  is  alleged  to  have  made  to 
Cook,  the  case  would  have  presented  a  different  question 
from  that  presented  by  the  facts  as  they  now  appear.  Had 
Cook  conveyed  to  Price  by  warranty  deed,  without  any 
agreement  on  the  part  of  Price  to  pay  off  the  incumbrance, 
and  had  it  been  attempted  to  enforce  the  claim  against  the 
land,  it  would  then  have  been  the  right  and  duty  of  Price  to 
resist  the  payment  of  any  more  than  was  actually  due  upon 
the  incumbrance,  for  that  would  have  been  the  amount  for 
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which  Cook  would  have  been  liable  to  him  on  the  covenants 
in  the  d^ed.  But  in  the  case  under  consideration,  the  agree- 
ment of  Price  to  pay  the  incumbrance  would  prevent  him 
from  having  any  action  against  Cook  on  the  covenants  in 
the  deed,  in  consequence  of  its  payment  It  would  thus 
appear,  that  if  Price  can  have  any  deduction  made  from  the 
amount  of  the  plaintiff's  claim,  it  must  be  on  some  other 
ground  than  that  of  the  existence  of  any  cause  of  action 
which  he  could  assert  against  Cook. 

It  does  not  appear  for  what  price  the  land  was  sold  by 
Cook  to  Price,  or  whether  it  was  by  the  acre  or  otherwise 
that  it  was  sold.  As  it  nowhere  appears  that  Cook,  in  any 
way,  transferred  to  Price  any  right  which  he  had  as  against 
the  vendor  of  Cook,  it  would  seem  that  if  any  right  of 
action  existed  in  favor  of  Cook,  he  might  still  have  his 
action  therefor  against  her,  notwithstanding  the  sale  and  con* 
veyance  of  the  land  to  Price.  This  consideration  would,  of 
itself,  show  that  Price  could  not  make  use  of  such  right  of 
action  in  favor  of  Cook,  to  shield  himself  from  the  payment 
of  the  amount  which,  as  a  part  of  the  price  of  the  land,  he 
agreed  to  pay.  Should  Price  be  allowed  to  deduct  the  dam- 
age sustained  by  Cook  on  account  of  the  misrepresentations 
of  Olive  H.,  we  can  not  see  that  Olive  H.  would  not,  or 
might  not,  be  again  made  liable,  at  the  suit  of  Cook,  to  pay 
the  amount  to  him. 

It  is  settled  by  several  decisions  of  this  court,  that  one 
purchasing  land  subject  to  an  incumbrance  can  not  set  up 
the  defence  of  usury,  and  this  seems  to  be  the  case 
whether  there  is  an  express  promise  to  pay  the  incumbrance 
by  the  purchaser  or  not.  Stein  v.  Indianapolis^  etc..  Associa- 
tion, 1 8  Ind.  237;  Conwe//v.jPump/irey,glnd.  135;  StcpJiens 
V.  Muir,  8  Ind.  352;  WriglU  v.  Bundy,  11  Ind.  398;  Butler 
V.  Myer^  17  Ind.  Tj. 

We  are  not  referred  to  any  case  in  this  court,  where  the 
very  question  involved  in  the  case  under  consideration  has 
been  decided.  In  Freeman  v.  Auld,  44  N.  Y.  50,  the  action 
was  to  foreclose  a  mortgage.    The  facts  were,  that  Allen 
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and  Stevens,  the  owners  of  real  estate,  mortgaged  it  to  the 
Home  Insurance  Co.  for  four  thousand  dollars;  the  company 
advanced  upon  it  two  thousand  dollars,  and  no  more.  Allen 
and  Stevens  conveyed  their  equity  of  redemption  in  the 
mortgaged  premises  to  Buckley  for  a  consideration  expressed 
in  the  deed,  from  which  the  four  thousand  dollars  were 
deducted.  The  conveyance  was  made  subject  to  the  pay- 
ment of  the  mortgage,  and  Buckley  covenanted  to  pay  it. 
Buckley  conveyed  the  premises  to  Coyle,  who  conveyed  to 
Auld,  the  defendant.  Each  conveyance  was  made  subject 
to  the  payment  of  the  mortgage,  and,  from  the  consideration 
agreed  to  be  paid  by  each  grantee,  the  sum  of  four  thousand 
dollars  was  deducted.  Afterward,  Allen  and  Stevens  being 
indebted  to  the  plaintiff,  Freeman,  procured  the  insurance 
company  to  assign  the  mortgage  to  him,  for  which  he  paid 
to  the  company  two  thousand  dollars,  and  credited  Allen  and 
Stevens  with  two  thousand  one  hundred  and  forty  dollars, 
the  balance'  of  the  four  thousand  dollars  specified  in  the 
mortgage,  with  the  accumulated  interest  thereon.  The 
defendant  tendered  the  amount  advanced  on  the  mortgage 
by  the  insurance  company,  with  interest  thereon.  The  plain- 
tiff declined  to  receive  the  amount,  and  sued  to  foreclose  the 
mortgage,  claiming  the  full  amount,  and  recovered  accord- 
ingly. On  appeal  to  the  general  term,  this  judgment  was 
reversed.  On  a  second  trial,  a  recovery  was  had  for  two 
thousand  dollars,  the  sum  advanced  by  the  insurance  com- 
pany, which,  on  appeal  to  the  general  term,  was  affirmed; 
and  the  question  before  the  court  of  appeals  was  upon  the 
correctness  of  the  last  named  judgment.  It  was  held  that 
the  plaintiff  was  entitled  to  recover  the  full  amount  of  the 
mortgage  as  against  Auld.  Gray,  C,  said :  *'  His  situation 
is  no  better  than  one  who  takes  title  to  lands  subject  to  the 
payment  of  an  usurious  mortgage,  which  by  statute  is  abso- 
lutely void.  The  purchaser  taking  title  subject  to  it  is 
estopped  from  questioning  its  validity,  and  must  pay  it  if  he 
has  agreed  to ;  and  if  not,  he  must  allow  the  lands  conveyed 
subject  to  it,  to  be  applied  to  its  payment    ^    ^    *    Allea 
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and  Stevens  had  the  right,  which  no  purchaser  from  them 
had  the  right  to  gainsay,  to  pay  or  provide  for  the  payment 
of  the  full  amount  specified  in  this  mortgage.  The  provision 
here  made  for  its  payment  was  not  for  the  benefit  of  Buck- 
ley, or  Coyle,  or  Auld.  Each  of  them  was  a  stranger  to  it. 
Neither  of  them  had  any  legal  interest  in  it." 

Hunt,  C,  said:  '*The  premises  were  purchased  by  the 
defendant,  and  conveyed  to  him  *  subject,  nevertheless,  to 
certain  mortgages  now  a  lien  on  said  premises ;  one  made  to 
the  Home  Insurance  Company,  to  secure  the  sum  of  four 
thousand  dollars,  with  interest,  and  the  other  made  to  Ira  A. 
Allen,  to  secure  the  sum  of  one  thousand  dollars.'  In  receiv- 
ing his  conveyance  upon  these  terms,  the  defendant  admit- 
ted and  agreed,  that  this  four-thousand-dollar  mortgage  was 
a  lien  upon  the  premises.  He  can  not  now  deny  it  If  the 
conveyance  had  contained  the  further  words,  *  which  the  said 
grantee  hereby  assumes  and  promises  to  pay,'  a  personal 
h'ability  would  also  have  existed,  by  which  he  could  have 
been  compelled  actually  to  pay  the  mortgage,  although  the 
deed  was  not  signed  by  him."  He  cites  Lawrence  v.  Fox^ 
20  N.  Y.  268,  and  Ricard  v.  Satylerson,  41  N.  Y.  179. 

Without  further  quotations,  we  cite,  as  supporting  this  doc- 
trine, Horton  v.  Davis,  26  N.  Y.  495,  and  Ferris  v.  Crawford, 
2  Denio,  595. 

In  our  opinion,  the  common  pleas  committed  no  error  m 
sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer. 

The  judgment  is  affirmed,  with  three  per  cent,  damages 
and  costs. 


■»♦*- 
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EvrosNCE. — Conflicting, — Supreme  Court. — A  judgment  wiU  not  be  Reversed 
00  the  ground  of  the  insufficiency  of  the  evidence  to  sustain  the  verdict,  whea 
the  evidence  is  conflictiog,  and  would  soppoit  a  verdict  for  either  party. 
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^KhnsuQKD.'^Negligince. — ^Under  a  general  chaige  of  negligence  in  the  running 
of  a  railway  train,  evidence  may  be  given  of  any  and  every  degree  of  negli- 
gence.  Negligence  must  be  charged  in  the  complaint,  but  it  is  the  province  of 
the  evidence  to  show  in  what  it  consisted. 

Same. — Crossing, — Rights  of  Railroad  Company  and  the  Public. — The  rights  of 
a  traveller  on  a  highway,  where  it  crosses  a  railroad,  are  not  subordinate  to  those 
of  the  railroad  company,  or  superior  to  them,  but  equal ;  and  both  parties  are 
bound  to  use  ordinary  care,  the  one  to  avoid  committing  injury,  and  the  other 
to  avoid  receiving  it. 

Same. — Signal  of  Approach  to  Crossing. — It  is  the  duty  of  the  engineer  to  give 
sufficient  signals  of  the  approach  of  a  train  to  a  road  crossing  by  ringing  the 
bell,  sounding  the  whistle,  ot  otherwise,  as  may  be  practicable,  where  the  cir- 
cnmstaaces  seem  to  require  n. 


From  the  Allen  Circuit  Court. 

y.  Bfockenridge,  W.  H.  Coomds,  W.  H.  H.  Miller,  and  R. 
C.  Bell^  for  appellant. 

M.  V.  B.  Spencer^  E.  L,  Brenton,  X  T.  Pool^  and  —  Hertig^ 
for  appellee. 

Pettit,  J. — This  suit  was  brought  by  Krick,  the  appellee, 
against  the  appellant,  the  Pennsylvania  Company,  lessee  of 
and  operating  the  Pittsburg,  Fort  Wayne,  and  Chicago  Rail- 
road, for  killing  his  horses  and  damaging  his  wagon  and 
harness,  at  the  town  of  Monroeville,  Allen  county,  Indiana. 
The  complaint,  so  far  as  it  relates  to  the  negligence  of  the 
^fcfendant  and  the  non-negligence  of  the  plaintiff,  is  this : 

"The  defendant  carelessly  and  negligently  caused  one  of 
Its  locomotives,  with  a  train  of  cars  thereto  attached,  to 
approach  said  crossing  from  the  west  side  thereof,  and  then 
and  there  to  pass  rapidly  over  the  track  of  said  railway,  and 
negligently  and  carelessly  omitted,  while  so  approaching  said 
crossing,  to  give  any  signal,  by  ringing  the  bell  or  sounding 
the  steam  whistle  of  said  locomotive,  of  the  approach  of 
said  locomotive  and  cars  thereto  attached,  until  the  plaintiff 
was  in  the  immediate  vicinity  and  within  twenty  feet  of  said 
track,  and  wholly  unable  to  check  his  team  and  avoid  a  col- 
lision with  said  locomotive  and  train ;  that  the  plaintiff  could 
not  see  said  train,  nor  the  track  of  said  railway  west  of  said 
Vol.  XLVII.— 24 
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•crossing,  while  he,  the  plaintiff)  was  approaching  said  cross- 
ing, on  account  of  buildings,  and  hoop-poles,  and  stave  stuf!^ 
which  said  hoop-poles  and  stave  stuflF  were  piled  upon  the 
j^rounds  of  said  railway,  with  the  knowledge  and  permission 
of  the  defendant,  on  the  west  side  of  said  crossing ;  that  by 
reason  of  said  defendant's  negligently  and  carelessly  causing 
said  locomotive  and  cars  to  approach  and  pass  over  said 
crossing  at  a  great  rate  of  speed,  and  without  making  any 
signals  as  aforesaid,  the  said  locomotive  and  cars  struck  the 
plaintiff's  horses,  killing  them  instantly,  and  greatly  injuring 
the  plaintiff's  harness  and  wagon  above  named; 'that  the 
injury  complained  of  was  caused  by  no  want  of  ordinary 
care  or  diligence  on  the  part  of  the  plaintiff,  and  that  he 
could  not  have  avoided  the  said  injury  by  the  exercise  of 
ordinary  care  and  prudence." 

There  was  an  answer  of  general  denial,  trial  by  jury,  verdict 
for  the  plaintiff,  motion  for  a  new  trial  overruled,  exceptions 
taken,  and  judgment  on  the  verdict. 

The  question  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  is  raised  by  the  assignment  for  error,  that 
the  court  overruled  the  motion  for  a  new  trial,  one  of  the 
causes  for  a  new  trial  being  that  the  evidence  was  insufficient 
to  sustain  the  verdict. 

The  counsel  for  both  parties  have  attempted  to  state  the 
substance  of  the  evidence,  but  they  differ  so  widely,  we  have 
been  compelled  to  carefully  read  and  consider  it  in  full,  and 
from  so  doing  we  are  able  to  say  that  it  is  somewhat  con- 
flicting, and  possibly  it  would  have  sustained  a  verdict  for  either 
party,  but  we  think  that  it  preponderates  in  favor  of  the  ver- 
dict found. 

Following  the  numerous  rulings  of  this  court,  we  can  not 
reverse  the  judgment  on  the  evidence. 

It  is  insisted  that  the  complaint  only  charges  ordinary  neg- 
ligence, and  that  evidence  can  not  be  given  under  it  of  gross 
negligence,  and  that  a  verdict  founded  or  found  on  such  evi- 
dence is  void,  or  wrong  and  vicious.  Wc  do  not  think  so. 
A  charge  of  negligence  by  the  plaintiff  against  the  defendant 
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is  broad  enough  to  admit  proof  of  any  and  all  degrees  of 
negligence,  if  any  such  degrees  of  negligence  in  law  exist. 
Negligence  must  be  charged  in  the  complaint,  but  it  is  the 
province  of  the  evidence  to  show  in  what  it  consists.  Tke 
I.,  C.  &  L,  R.  H.  Co.  V.  Hamilton,  44  Ind.  76;  The  Ohio  and 
Mississippi  R.  W.  Co.  v.  Selby^ post,^. /iyi,dJiA  cases  cited. 

The  court  below  overruled  the  motion  for  a  new  trial,  on 
the  ground  that  the  evidence  showed  gross  neglect  on  the 
part  of  the  defendant.  We  think  that  on  the  evidence  the 
jury  might  have  properly  found  that  the  plaintiff  was  not 
guilty  of  any  negligence,  and  that  the  defendant  was  guilty 
of  ordinary  negligence ;  and  that,  therefore,  the  defendant 
was  liable ;  or,  that  the  defendant  was  guilty  of  gross  neg- 
lect, and  that,  therefore,  the  defendant  was  liable,  though  the 
plaintiff  was  guilty  of  some,  or  ordinary  negligence. 

The  only  remaining  question  presented  by  the  record  or 
the  bnef  of  appellant's  counsel  is  as  to  the  correctness  of 
this  instruction : 

*'The  rights  of  a  traveller  on  the  highway,  where  it  is 
•  crossed  by  a  railroad,  are  not  subordinate  to  those  of  the 
railroad  company,  nor  superior  to  them,  but  equal ;  and  both 
parties  are  bound  to  use  ordinary  care,  the  one  to  avdid  com- 
mitting, and  the  other  to  avoid  receiving,  injury.  For  this 
purpose,  it  is  the  duty  of  the  engineer  to  give  sufficient  sig- 
nals of  the  approach  of  a  train,  by  ringing  his  bell,  sounding 
the  whistle,  or  otherwise,  as  may  be  practicable,  when  the 
circumstances  seem  to  require  it." 

The  train  was  running  through  a  town  of  five  hundred 
inhabitants  at  a  speed  of  thirty-five  or  forty  miles  an  hour, 
and  crossing  streets  in  the  town.  These  circumstances 
required  great  care  on  the  part  of  the  defendant.  This  charge 
was  clearly  right.  We  can  not  conceive  or  imagine  an 
instruction  more  clearly  within  the  law  or  the  reason  thereof 
Shearman  &  Redfield  Neg.,  sec.  481. 

*  We  have  no  law  giving  precedence  to  a  railroad  over  a 
:team  of  horses,  or  to  a  team  of  horses  over  a  railroad  train. 
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The  judgment  is  affirmed,  at  the  costs  of  the  appellant^ 
with  five  per  cent,  damages. 
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144    S41 

Insolvent  Debtoil — AssignmetU, — Mortgage. — An  instrument  not  sufficient 

under  the  statute  as  an  assignment  for  the  benefit  of  creditors  may  be  good  as 

a  mortgage  of  personal  property. 
GOMPLAINT. — Prayer  of. — Although  a   plaintiff  may  not  be  entitled  to  the 

specific  relief  demanded,  the  court  will  give  such  relief  tmder  the  general 

prayer  as  the  facts  alleged  show  him  entitled  to. 
DxMURRER. — yoint. — A  joint  demurrer  to  several  paragraphs  of  apleading  must 

be  overruled  if  either  paragraph  be  good. 

From  the  Fountain  Common  Pleas. 

T.  y,  Davidson  and  Z.  Nebeker,  for  appellants. 

Pettit,  J. — ^This  suit  was  brought  by  James  W.  King  and 
William  C.  Ward,  trustees  of  Joseph  W.  Newlin,  deceased, 
against  the  Wabash  Coal  and  Iron  Mining  Company  and 
David' Rawles,  administrator  of  the  estate  of  Joseph  W. 
Newlin,  deceased,  and  the  following  is  the  complaint : 

"  The  plaintiffs,  James  W.  King  and  William  C.  Ward, 
trustees  of  Joseph  W.  Newlin,  deceased^  complain  of  the 
Wabash  Coal  and  Iron  Mining  Company,  a  corporation  dul5r 
organized  under  the  laws  of  the  State  of  Indiana,  and  David 
Rawles,  administrator  of  the  estate  of  Joseph  W.  Newlin, 
and  say : 

"  That  the  said  Newlin,  In  his  lifetime,  was  the  owner  of  a 
one-twelfth  interest  in  the  capital  stock  of  said  company,  and 
that  said  stock  is  of  the  value  of  two  thousand  dollars,  and 
that  on  the  24th  day  of  November,  1868,  said  Newlin,  by  his 
instrument  in  writing  duly  acknowledged  and  recorded, 
assigned,  among  other  things,  his  interest  in  said  capital 
stock  to  these  plaintifls,  as  trustees ;  and  that  said  instrument 
reads  as  follows,  to  wit : 
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" '  Inasmuch  as  I  am  indebted  to  James  W.  King  some  six- 
teen or  seventeen  hundred  dollars,  evidenced  by  two  promis- 
sory notes,  and  inasmuch  as  the  said  James  W.  King,  Wil- 
liam C.  Ward,  and  Samuel  Carter  are  liable  for  me  as  sure- 
ties on  a  note  to  John  Purdue  for  about  twenty-two  hundred 
dollars ;  now,  therefore,  to  secure  the  said  James  W.  King 
the  money  so  due  him,  as  well  as  to  secure  my  said  sureties, 
I  hereby  mortgage  and  warrant  to  the  said  James  W.  King, 
William  C.  Ward,  and  Samuel  Carter  all  my  interest  in  the 
drug  store  at  Attica,  known  as  the  J.  O.  Reid  drug  store, 
and  also  all  my  interest  in  the  drug  store  at  Covington,  con- 
ducted in  the  name  of  Newlin  &  Ward ;  and  I  also  mortgage 
and  warrant  to  the  same  all  my  interest  in  the  Wabash  Coal 
and  Iron  Mining  Company,  and  by  this  instrument  I  also 
assign  and  transfer  to  said  James  W.  King,  Ward,  and  Carter 
all  my  interest  in  a  certain  judgment  in  the  Fountain  Circuit 
Court,  rendered  in  favor  of  myself  and  Ezekiel  M.  McDon- 
ald against  Henry  J.  Lyons  and  others ;  and  I  hereby  author- 
ize apd  empower  the  said  James  W.  King  and  William  C. 
Ward,  in  the  event  of  the  said  debts  not  being  paid  by  me, 
to  sell  and  dispose  of  said  property,  and  to  pay  and  discharge 
the  above  named  liabilities,  and  account  to  me  for  the  sur- 
plus ;  that  they  dispose  of  the  same  either  at  public  or  private 
sale,  in  such  manner,  and  on  such  terms  as  shall  be  most 
conducive  to  my  best  interests.     Nov.  24th,  1868.' 

**  And  by  the  instrument  above  set  forth,  said  Newlin  gave 
these  plaintiffs,  as  trustees,  power  to  sell  and  dispose  of  the 
same,  to  pay  and  satisfy  certain  indebtedness  due  from  him, 
the  said  Newlin,  to  James  W.  King  and  John  Purdue.  Aad 
plaintiffs  say  there  is  now  due  the  said  James  W.  King  the 
sum  of  two  thousand  and  eighty-eight  dollars  ani  eight 
cents,  and  that  there  is  now  due  the  said  Purdue  the  sum  of 
twenty-nine  hundred  and  thirty- three  dollars  and  thirty-three 
cents,  and  that  the  estate  of  said  Newlin  is  partially  insol- 
vent. And  plaintiffs  say  that  the  value  of  the  said  interest  of 
said  Newlin  in  said  stock,  as  nearly  as  can  be  estimated,  is 
two    thousand    dollars.      And  plaintifis    say   they    have 
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demanded  of  said  Wabash  Coal  and  Iron  Mining  Company^ 
the  transfer  of  said  stock  to  them  upon  the  company's  books^ 
as  trustees,  for  the  purpose  as  expressed  in  the  instrument 
as  above  set  forth,  and  that  said  stock  be  issued  to  them ;  and 
said  company  have  refused  to  transfer  the  same,  or  issue  to 
them  said  stock.  And  plaintiffs  therefore  ask  a  decree  of 
specific  performance  compelling  said  company  to  transfer 
said  Stock  to  these  plaintifls,  or  in  default  thereof  that  a  com- 
missioner be  appointed  by  the  court  to  make  such  transfer, 
and  that  by  order  of  this  court  they  may,  when  such  stock 
is  issued  to  them,  be  authorized,  as  such  trustees,  to  sell  and 
dispose  of  the  same,  and  pay  said  indebtedness  upon  such 
terms,  and  in  such  manner,  as  the  court  may  deem  right  and 
proper.  And  plaintiffs  further  say  that  the  defendant  David 
Rawles,  administrator  of  said  Newlin,  sets  up  a  pretended 
claim  to  said  stock,  and  threatens  to  sell  and  dispose  of  the 
same,  and  they  therefore  ask  that  he  may  be  enjoined  and 
restrained  from  interfering  with  the  same,  or  disposing  of  it^ 
until  a  final  hearing  of  this  cause,  and  that  then  he  may,  by 
order  of  the  court,  be  perpetually  enjoined  from  exercising 
or  interfering  with  the  same,  and  for  all  other  proper  relief.'* 

Thomas  F.  Davidson  and  six  others,  creditors  of  Newlin,  * 
on  their  application,  were  admitted  parties  defendants,  and 
stayed  in  the  case  until  the  end,  and  final  judgment  was  ren* 
dered  against  all  the  defendants.  Davidson  only  has 
appealed,  but  he  has  given  notice  to  his  co-defendants,  as 
required  by  sec.  551,  p.  270,  2  G.  &  H.,  all  of  whom  have 
appeared  and  refused  to  join  in  the  appeal,  and  their  names, 
on  motion  of  Davidson,  are  stricken  out. 

A  demurrer  by  all  the  defendants,  for  want  of  sufHcient 
facts,  was  filed  to  the  complaint,  and  overruled.  Exception 
was  properly  taken,  and  this  ruling  is  assigned  for  error. 

The  plaintiffs  treated  the  instrument,  on  which  the  suit 
was  brought,  in  the  court  below,  as  an  assignment  or  deed  of 
trust,  for  the  payment  of  creditors  of  an  insolvent  man,  or 
of  one  in  failing  circumstances,  and  themselves  as  trustees 
of  Newlin  and  the  property  for  that  purpose.    It  can  not  be- 


NOVEMBER  TERM,  1874.  375 

Davidson  etaL  v.  King  et  al. 

treated  or  held  as  such,  for  it  fails  in  almost  all  the  essential 
requirements  of  our  statute  authorizing  assignments  for  the 
benefit  of  creditors,  i  G.  &  H.  114,  et  seq.  Can  it  be 
treated  and  held  to  be  a  mortgage  of  personal  property  ?  It 
was  acknowledged  and  recorded  in  time,  as  required  by  our 
statute,  I  G.  &  H.  352,  sec.  10,  and  we  can  see  no  reason 
why  it  was  not  a  mortgage  of  personal  property ;  afid 
although  the  complaint  treats  it  as  an  assignment  in  trust, 
and  the  plaintiffs  as  trustees,  and  asks  for  specific  relief,  yet 
it  asks  "  for  all  other  proper  relief." 

We  hold  that  the  complaint  was  good,  as  a  complaint  to 
foreclose  a  chattel  mortgage,  and  that  the  dfemurrer  to  it  was 
properly  overruled. 

The  defendants  answered  in  three  paragraphs : 

1.  General  denial. 

2.  Weakness  and  incompetency  of  mind  of  Newlin  to 
make  the  assignment  of  the  property  described  in  the  article 
sued  on. 

3.  Former  adjudication  of  the  same  subject-matter  in  dis- 
pute between  the  same  parties 

The  plaintiffs  demurred  jointly  to  the  second  and  third 
paragraphs  of  the  answer.  The  court  overruled  the  demur* 
rer  to  the  second  paragraph  of  the  answer,  and  sustained  it 
to  the  third  paragraph  of  the  answer.  This  was  error. 
When  there  is  a  joint  demurrer  to  two  or  more  paragraphs 
of  an  answer,  if  one  paragraph  is  good,  the  demurrer  should 
be  overruled.  But  we  hold  that  the  third  paragraph  of  the 
answer,  which  sets  up  a  former  adjudication  of  the  same 
matter  in  controversy,  is  good. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees,  with 
instructions  to  overrule  the  demurrer  to  the  second  and  third 
paragraphs  of  the  answer. 
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148    689  "^ 

COVE&TURE. — Pleading, — Evidence. — Coverture  is  a  special  defence  that  must 
be  pleaded,  and  evidence  of  it  cannot  be  given  under  the  general  denial. 

Husband  AND  Wipe. — Conveyance  to  Husband. —  Widow  not  Estopped  by 
Destruction  of  Deed  with  Consent  of  Husband. — ^Where  real  estate  has  been 
conveyed  to  a  husband,  but  the  deed  has  afterward  been  destroyed  by  his  con- 
sent without  having  been  recorded,  his  widow  is  not  estopped  thereby  from 
setting  up  her  claim  to  one-third  of  the  real  estate. 

Vluxm,— Takes  Real  Estate  of  Husband  in  Virtue  of  Marital  Rights.^Thit 
third  that  a  widow  takes  of  the  lands  of  which  her  husband  was  seized  during 
coverture,  in  the  conveyance  of  which  she  did  not  join,  she  does  not  take  as 
lieir  to  her  husband,  but  by  virtue  of  her  marital  rights,  and  she  cannot  be 
-deprived  of  the  same  by  any  act  of  the  husband  alone. 

From  the  Madison  Circuit  Court. 

y.  T.  Smith,  C  D.  Thompson,  IV.  R.  Pierce,  and  H.  D. 

Thompson,  for  appellants. 
y.  Smith,  for  appellee. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appel- 
lants. The  defendants  were  Margaret  J.  Johnson,  James 
Johnson,  David  Fessler,  John  Little,  Sr.,  and  Sarah  J. 
Hobbs,  all  of  whom  join  in  this  appeal. 

The  complaint  alleges,  in  substance,  that  one  William 
Hobbs  was  the  equitable  owner  of  a  parcel  of  land  described, 
the  legal  title  to  which  was  in  Joseph  P.  Ring ;  that  Ring, 
at  the  request  of  Hobbs,  conveyed  the  land  to  the  defendant 
Margaret  J.  Johnson;  and  to  secure  a  part  of  the  purchase- 
money  the  said  Margaret  J.  Johnson,  together  with  Fessler 
and  Little,  executed  to  Ring  a  promissory  note,  a  copy  of 
which  is  set  out,  and  that  Ring,  by  direction  of  the  owner 
of  the  note  (Hobbs,  we  suppose),  assigned  the  note  to  the 
plaintiff,  which  remains  due  and  unpaid. 

It  is  alleged  that  Sarah  J.  Hobbs,  as  the  widow  of  William 
Hobbs,  claims  an  interest  in  the  land,  hence  she  is  made  a 
party,*  and  required  to  answer.  Prayer  for  judgment  on  the 
note  against  the  makers  thereof,  and  that  Mrs.  Hobbs  be 
enjoined  from  setting  up  or  asserting  any  claim  to  the  land. 

The  defendants  all  answered,  Mrs.   Hobbs  setting  up  a 
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claim  to  one-third  of  the  land  as  the  widow  of  her  deceased 
husband,  William  Hobbs,  and  Mrs.  Johnson  setting  up  a 
breach  of  the  covenants  in  her  deed,  by  reason  of  the  inter- 
est of  Mrs.  Hobbs  in  the  land,  but  averring  a  readiness  to 
pay  whatever  might  be  due  on  the  note  upon  receiving  a 
conveyance  of  that  interest. 

We  need  not  further  notice  the  pleadings,  though  error 
is  assigned  upon  some  rulings  on  demurrers,  because  the 
counsel  for  the  appellants  say  that  the  third  error  assigned 
really  presents  their  case,  and  we  agree  with  the  counsel  in 
that  respect. 

The  third  error  is  assigned  upon  the  overruling  of  the 
appellants'  motion  for  a  new  trial. 

Upon  issue  joined,  the  cause  was  tried  by  the  court,  who 
found  for  the  plaintiff  the  amount  remaining  due  on  the 
note  against  the  makers,  and  that  Mrs.  Hobbs  had  no  inter- 
est in  the  property,  and  rendered  judgment  for  the  recovery 
of  the  money,  and  that  Mrs.  Hobbs  be  forever  enjoined  from 
.setting  up  any  claim  to  the  land. 

One  of  the  reasons  assigned  for  a  new  trial  was  the  admis- 
sion of  the  note  sued  upon  in  evidence. 

The  ground  of  this  objection  was,  that  Mrs.  Johnson,  the 
principal  in  the  note,  was  a  married  woman,  and  therefore 
could  not  make  a  valid  note.  It  is  a  sufficient  answer  to 
this  objection  to  say,  that  her  coverture  was  not  pleaded 
either  by  Mrs.  Johnson  or  her  sureties,  Little  and  Fessler. 
Coverture  is  a  special  defence  that  must  be  pleaded,  and  evi- 
dence of  it  cannot  be  given  under  the  general  denial.  Had 
it  been  pleaded,  we  do  not  see  how  it  could  have  been  avail- 
4ible  to  discharge  Little  and  Fessler  from  their  obligation. 

The  next  ground  of  the  motion  was  the  exclusion  by  the 
court  of  certain  evidence  offered  by  the  defendants,  to  which 
exclusion  exception  was  taken. 

On  the  trial,  Joseph  P.  Ring  testified,  that  the  note  was 
given  for  the  land  described  in  the  pleadings.  He  further 
testified,  that  he  made  a  deed  to  William  Hobbs ;  that  this 
deed,  it  never  h^vipg  beea  recorded,  was  destroyed  by  the 
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direction  of  William  Hobbs ;  it  was  destroyed  in  the  pres- 
ence of  the  witness.  Ring,  and  William  Hobbs,  by  Barnabas 
Carver. 

The  defendants  then  offered  to  prove  by  the  witness,  that 
the  deed  mentioned  was  a  conveyance  of  the  land  described 
in  the  complaint,  and  the  contents  of  the  deed,  but  the  plain- 
tiff objected;  and  it  was  admitted  by  the  plaintiff  that  at  the 
time  of  the  execution  of  the  deed,  and  at  the  time  of  its 
destruction,  the  said  Sarah  J.  Hobbs  was  the  wife  of  said 
William  Hobbs,  and  had  no  knowledge  of  tlie  destruction  of 
the  deed ;  and  that  William  Hobbs  afterward  died,  leaving 
her  as  his  widow ;  that  William  and  Sarah  were  living  apart  at 
the  time  the  deed  was  destroyed.  And  thereupon  the  court 
excluded  the  evidence  offered,  and  the  defendants  excepted. 

We  are  of  opinion  that  the  court  erred  in  excluding  the 
evidence  offered.  A  sufficient  foundation  was  laid  for  the 
introduction  of  parol  evidence  of  the  contents  of  the  deed. 
If  the  deed  was  for  the  land  for  which  the  note  was  given, 
Mrs.  Hobbs  on  the  death  of  her  husband  became  entitled  to 
one-third  of  it,  and  the  covenants  in  Mrs.  Johnson's  deed 
became  broken.  We  suppose  the  court  below  excluded  the 
evidence  on  the  theory  that  William  Hobbs,  by  consenting- 
to  the  destruction  of  the  deed,  estopped  himself  to  set  up 
any  title  under  it,  and  that  Mrs.  Hobbs,  claiming  under  him 
as  his  heir,  is  also  estopped.  But  the  third  that  a  widow 
takes  in  such  case,  she  does  not  take  as  heir  to  her  husband, 
but  by  virtue  of  her  marital  rights.     Afay  v.  Fletcher,  40  Ind. 

575. 

Of  the  right  of  a  surviving  wife  to  one-third  of  the  land 

of  which  the  husband  was  seized  during  coverture,  she  can- 
not be  deprived  by  any  act  of  the  husband  alone ;  and  any 
attempt  to  defraud  her  of  her  marital  rights,  such  as  would 
seem  to  have  been  designed  in  this  case,  cannot  receive  the 
sanction  of  the  law.  For  the  error  in  rejecting  the  evidence 
offered,  the  judgment  must  be  reversed. 

The  appellee  makes  the  point,  that  the  covenants  in  Mrs.. 
Johnson's  deed  were  only  nominally  broken,  and  that  no 
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substantial  damages  were  sustained  until  she  was  evicted  of 
the  third  claimed  by  Mrs.  Hobbs.  But  the  plaintiff  saw 
proper  to  make  Mrs.  Hobbs  a  party  to  the  action,  and  he 
must,  of  course,  abide  by  the  legitimate  results.  By  making 
her  a  party,  and  seeking  to  have  the  whole  controversy  set- 
tied  in  one  suit,  he  must  be  deemed  to  have  consented  to. 
such  disposition  of  the  cause  as  the  rights  of  the  parties- 
might  require.  And  if  Mrs.  Hobbs  succeeds  in  establishing 
her  claim  to  a  part  of  the  land,  it  will  devolve  upon  the  court 
to  make  such  order  in  the  premises  as  may  be  just  and  equita* 
ble  under  the  circumstances. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


James  et  al.  v.  The  Greensboro  and  Newcastle  Junc- 
tion Turnpike  Company. 

TUKStvaiiE,-^Asses9ment, — Appeai.^^KvL  appeal  lies  to  the  Supreme  Court  firom 
die  judgment  of  a  circuit  court  rendered  on  an  appeal  from  the  order  of  the 
board  of  county  commissioners  directing  the  assessment  of  land  for  construct- 
ing a  turnpike  road. 

Same. — Description  of  Route, — Where  the  course  is  definite  and  certain,  and  the 
termini  can  be  ascertained  from  the  description  given,  the  route  is  sufficient!/ 
described.    That  which  can  be  rendered  certain  is  sufficiently  certain. 

Same^ — Pleading, — ^The  statute  does  not  contemplate  pleadings  in  such  a  case* 
The  defendants  have  the  benefit  of  all  legal  objections  they  can  urge  against 
the  making  of  the  assessment,  without  pleading  them. 

Same. — Articles  of  Association, — Evidence^-^Oti  the  trial  of  the  appeal  in  the 
circuit  court,  the  articles  of  association  of  the  company  are  admissible  in  evi- 
dence without  proof  of  their  execution,  it  being  shown  that  they  have  been 
duly  recorded  as  required  by  statute.  From  the  time  the  articles  of  associ::tion 
are  recorded  in  the  recorder's  office  of  the  proper  county,  the  association  is  to- 
be  deemed  a  corporation. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  E.  H.  Bundy,  for  appellants. 
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y,  71  Elliott,  for  appellee. 

WoRDEN,  J. — ^The  appellee  filed  a  petition  before  the  Board 
of  Commissioners  of  Henry  County  for  an  order  for  the 
assessment  of  benefits  to  lands  lying  within  the  required  dis- 
tance of  the  road  of  the  company.  The  petition  was  granted 
by  the  board,  and  the  assessment  ordered. 

The  appellants  herein  took  an  appeal  to  the  circuit  court, 
where  the  cause  was  tried,  with  the  same  result  as  before 
the  board. 

The  appellee  makes  the  point  in  this  court,  that  no  appeal 
lies  in  such  case  from  the  board  of  commissioners  to  the  cir- 
cuit court. 

It  was  decided,  however,  in  the  recent  case  of  Alexander 
V.  The  McCordsville  and  Clarksville  Gravel  Road  Co.,  44  Ind. 
436,  that  such  appeal  lies.  The  case  cited  disposes  of  this 
point. 

The  appellants  moved  in  the  court  below  to  dismiss  the 
petition,  because  the  course  and  termini  oi^^  road  were  too 
indefinite,  and  because  the  petition  did  not  show  that  the  pro- 
posed road  had  been  definitely  located,  so  that  it  might  be 
•ascertained  what   lands  lay  within  the   required  distance. 

This  motion  was  overruled,  and  exception  taken. 

The  termini  and  course  of  the  road,  as  described  in  the 
petition,  are  as  follows :  "  From  a  point  on  the  Newcastle 
and  Spiceland  turnpike,  about  forty  poles  south-east  from  the 
north-west  corner  of  section  four,  in  township  sixteen,  north 
of  range  ten  east,  and  four  and  one-half  rods  north  of  the 
bridge  near  Margaret  Hoover's ;  thence  west  to  the  pike 
leading  from  Greensboro  to  Spiceland,  in  said  county." 

We  are  of  opinion  that  the  description  is  sufficiently  defi- 
nite and  certain.  The  point  on  the  Newcastle  and  Spiceland 
turnpike,  **  about "  forty  poles  south-east  of  the  north-west 
corner  of  the  land  described,  standing  alone,  may  be  too 
uncertain;  for  "about"  gives  no  idea  of  a  definite  point. 
But  this  uncertainty  is  aided  by  another  description.  The 
starting  point  is  four  and  one-half  rods  north  of  the  bridg^e 
meniioned.     Then  the  course  is  to  be  west  to  the  pike  men* 
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tioned  in  the  description.  The  course  is  definite  and  certain ; 
and  the  termini  can  be  ascertained  from  the  description  given: 
There  is  nothing,  so  far  as  we  can  discover^  that  takes  the 
case  out  of  the  general  rule,  that  that  which  can  be  rendered 
certain  is  sufficiently  certain. 

We  think,  also,  that  the  petition  sufficiently  shows  the 
location  of  the  road,  assuming  that  it  is  necessary  for  the 
petition  to  show  it.  It  alleges  the  making  of  the  proper 
estimate  of  the  costs,  and  asks  that  the  lands  lying  within 
the  required  distance  of  the  road,  "  as  the  same  is  located," 
be  assessed.  We  think  it  may  be  safely  assumed  that  the 
location  was  made  upon  the  line  described  in  the  articles  of 
association,  unless  the  contrary  appear. 

The  appellants  filed  in  the  court  below  an  answer  of  sev- 
eral paragraphs,  but  this  was  struck  out  on  motion,  and  the 
appellants  excepted.  In  this  we  think  no  error  was  com- 
mitted. The  statute  does  not  contemplate  pleadings  in  such 
cases.  The  defendants  had,  as  they  were  entitled  to  have, 
the  benefit  of  all  legal  objections  which  they  could  urge 
against  the  making  of  the  assessment,  without  pleading 
them. 

The  appellants  moved  for  a  new  trial,  because, 

"  I.  The  finding  of  the  court  is  contrary  to  law,  and  not 
supported  by  sufficient  evidence. 

"  2.  The  finding  of  the  court  is  contrary  to  the  evidence." 

3.  (The  point  made  on  this  reason  in  the  court  below  is 
abandoned  here.) 

'*  4.  Error  of  law  committed  on  the  trial  in  admitting  as 
evidence  the  articles  of  association  of  the  appellee,  without 
proof  of  their  execution." 

The  evidence,  we  believe,  tended  to  establish  all  the  facts 
necessary  to  entitle  the  company  to  the  assessment. 

This  disposes  of  all  the  reasons  for  a  new  trial,  except  the 
last. 

A  bill  of  exceptions  shows,  that  on  the  trial  of  the  cause 
the  plaintiff  offered  in  evidence  the  articles  of  association  of 
the  company,  to  which  the  appellants  objected,  on  the  ground. 
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that  the  execution  of  the  articles  had  not  been  proved ;  but 
the  court  overruled  the  objection,  and  admitted  the  articles 
mthout  proof  of  their  execution.  The  articles  offered  were 
the  original  articles  of  association,  and  not  a  duly  certified 
copy  thereof,  but  they  had  been  duly  recorded  in  the  proper 
recorder's  office.  The  statute,  i  G.  &  H.  474,  sec.  i,  pro- 
vides for  the  recording  of  the  articles  in  the  recorder's  office 
of  the  proper  county,  and  from  that  time  the  association  is 
to  be  deemed  a  corporation.  Had  a  duly  certified  copy  of 
the  articles,  from  the  recorder,  been  offered,  there  can  be  no 
doubt  that  it  would  have  been  admissible  without  further 
proof,  under  sec.  283, 2  G.  &  H.  183.  Now,  as  a  mere  copy 
of  the  articles,  certified  to  be  a  copy  of  the  record,  would 
have  been  competent  without  proof  of  their  execution,  it 
seems  to  us  that  the  original,  it  having  been  duly  recorded, 
should  be  admitted  in  the  same  manner.  There  is  no  reasott 
for  requiring  proof  of  the  execution  of  the  articles  in  the  one 
case  that  does  not  prevail  in  the  other.  The  harmony  of  the 
law  and  public  convenience  require^^as  we  think,  that  the 
rule  should  be  the  same  in  both  cases. 

The  judgment  below  is  affirmed,  with  costs. 


Ferris  et  al.  z/.  Dichzrson  et  al. 

Paktibs. — Misjoinder  of  Parties* — Vendot^s  Lien. — ^Where  the  conditions  of  s 
bond  for  the  conveyance  of  real  estate  were  the  sale  of  property  to  the  obliQar 
and  a  third  person,  and  the  release  by  the  obligee  of  said  third  person  {rant 
liabilities  for  said  obligee  on  account  of  said  property,  said  third  person  was  not 
a  proper  party  plaintiff  to  an  action  to  foreclose  the  vei:dor*s  lien. 

From  the  Ripley  Common  Pleas. 

£.  P.  Ferris  and  5.  M.  Jones^  for  appellants. 

W.  D.  Ward,  y.  O.  Cravens,  and  7.  B.  Rebuck,  for  appellees^ 
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Pettit,  J. — ^This  suit  was  brought  by  James  B.  Dickerson 
and  Ephraim  Raney,  appellees,  against  William  O'Brien, 
Edwin  P.  Ferris,  Benjamin  F.  Bush,  and  John  M.  Albens. 
All  the  defendants  were  served  with*  process.  O'Brien  was 
defaulted.     The  other  defendants  appeared. 

The  complaint  was  for  a  foreclosure  of  a  vendor's  lien  on 
the  following  bond,  with  averments  that  O'Brien  had  assigned^ 
the  bond  to  Ferris,  and  that  Bush  and  Albens  claimed,  or 
were  thought  to  have,  some  interest  in  the  real  estate,  and 
hence  they  were  made  parties  to  the  suit.  There  was  prayer 
ibr  judgment  against  O'Brien,  and  for  a  vendor's  lien  for  the 
amount  on  the  real  estate.  The  bond  on  which  the  suit  was 
brought  was  this : 

"James  B.  Dickerson,  of  the  county  of  Ripley,  in  the 
State  of  Indiana,  is  hereby  held  and  bound  unto  William 
O'Brien,  of  the  said  county  and  State,  in  the  penal  sum  of 
two  thousand  dollars,  the  payment  whereof  well  and  truly 
to  be  made  and  done,  he  binds  himself,  his  heirs,  executors, 
and  administrators,  firmly  by  these  presents.  Scaled  and 
dated  this  25th  day  of  January,  1869.  The  condition  of  the 
above  obligation  is  such,  that  whereas  the  sdid  James  B. 
Dickerson  has  this  day  sold  to  the  said  William  O'Brien  the 
following  described  real  estate  in  Ripley  county.  State  of 
Indiana,  to  wit :  Lot  number  eight,  as  designated  on  the 
original  plat  of  said  town,  for  the  sum  of  one  thousand  dol- 
lars, to  be  paid  as  follows,  to  wit:  The  said  O'Brien  has  this 
day  sold  to  said  Dickerson  and  Ephraim  Raney,  a  certain 
steam  circular  saw-mill  and  boiler,  and  all  fixtures  for  run- 
ning the  same,  now  on  a  flatboat  at  Westport,  Oldham 
county,  in  the  State  of  Kentucky,  for  the  sum  of  twelve 
hundred  dollars,  to  be  paid  as  follows,  to  wit :  Two  hundred 
dollars  cash  in  hand,  and  one  thousand  dollars  in  a  certain 
lot,  and  all  the  buildings  and  appurtenances  thereto  belong- 
ing, to  wit,  lot  number  eight,  in  the  town  of  Versailles,  in 
Ripley  county,  State  of  Indiana.  And  the  said  O'Brien  is 
to  furnish  any  and  all  pieces  or  parts  of  said  machinery  and 
fixtures  that  may  be  necessaxy,  and  to  do  all  necessary  work 
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on  said  boiler  and  machinery  in  the  way  of  repairs,  to  put 
the  same  in  good  running  order;  but  the  said  Dickerson  and' 
Raney  are  to  put  up  said  mill  at  their  own  proper  expense. 
Now,  when  the  said  O'Brien  shall  have  fully  complied  with 
the  foregoing  stipulations  and  agreements,  and  shall  pay  off 
and  satisfy  all  incumbrances  and  liens  on  said  mill  and 
machinery,  and  shall  have  the  said  Raney  released  from  all  lia- 
bility on  his  bond  for  the  said  O'Brien  in  the  suit  of  replevin 
for  said  mill  and  machinery,  and  shall  also  repay  or  refund 
to  the  said  Dickerson  and  Raney  any  sum  they  shall  advance 
for  repairs,  etc. ;  then  the  said  James  B.  Dickerson  shall  make, 
execute,  and  deliver  to  said  O'Brien  a  good  and  sufficient 
deed  of  general  warranty,  free  from  all  incumbrances,  for 
said  lot ;  then  this  obligation  to  be  void ;  otherwise  to  be  in 
full  force  and  virtue  in  law. 

"William  O'Brien. 
"J.  B.  Dickerson.*' 

O'Brien,  as  we  have  above  stated,  was  defaulted,  and  the 
other  defendants  demurred  to  the  complaint  for  want  of  suffi- 
cient facts,  and  for  misjoinder  of  parties  plaintiffs.  The  demur- 
rer was  overruled,  and  exceptions  taken. 

This  ruling  was  so  plainly  and  palpably  erroneous,  that 
we  need  go  no  further. 

The  complaint  on  the  bond  showed  no  right  in  Raney  to 
join  Dickerson  in  bringing  a  suit  to  foreclose  a  vendor's  lien. 

We  will  not  notice  any  other  question,  as  the  foundation 
of  the  case  is  too  slim  to  support  the  superstructure 
attempted  to  be  built. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings. 
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P&INCIPAL  AND  Surety. — Payment, — A  surety  may,  without  the  request  of  his  IJft  ^ 
principal,  pay  the  debt  of  his  principal  before  its  maturity,  and  after  but  not  47  ^ 
before  maturity  sue  his  principal  for  the  money  thus  paid.  ■ ' — 

Same. — A  surety,  by  delivering  his  own  note  with  security  to  the  holder  of  the 
note  of  his  principal  and  receiving  the  latter  note,  does  not  thereby  make  such 
payment  or  satisfaction  as  to  enable  him  to  sue  his  principal  for  money 
paid. 

Same. — A  surety  who  gives  his  own  note  with  security  in  lieu  of  the  note  of  his 
principal  cannot  sue  his  principal  for  money  paid  until  he  has  paid  his  own 
note  so  held,  where  it  does  not  appear  that  the  holder  of  the  note  of  the  prin- 
cipal agreed  to  receive  the  note  of  the  surety  in  payment  or  discharge  of  the 
original  note. 

Same. — Interest — A  surety  on  a  note  who  has  given  his  own  note  with  security 
in  lieu  of  the  note  of  his  principal,  and  afterward  j^d  his  own  note,  may 
recover  of  his  principal  the  rate  of  interest  mentioned  in  the  original  note, 
to  the  time  when  he  paid  his  own  note. 

Pleading. — Costs, — Counter-Claim, — An  answer  in  bar  of  costs  only,  under 

section  60  of  the  code  (2  G.  &  H.  92),  must  show  that  the  daim  sued  on 
arose  out  of  or  was  connected  with  the  cause  of  action,  and  could  have  been 
used  as  a  counter-claim  in  the  former  action. 

From  the  Decatur  Common  Pleas. 

y.  Gavin  and  %  D.  Miller^  for  appellant. 

B.  W.  Wilson  and  J,  L.  Bracken^  fpr  appellee. 

Downey,  J. — ^The  complaint  in  this  action,  which  was  by 
the  appellee  against  the  appellant,  alleges  that  the  plaintiflf 
and  the  defendant  executed  a  note,  on  the  14th  day  of  January, 
1869,  to  one  Goff,  for  the  sum  of  eight  hundred  dollars,  pay- 
able in  one  year  after  date,  with  eight  per  cent,  interest,  the 
appellee  c  ::ccuting  the  note  as  the  surety  of  the  appellant ; 
that  afterward,  on  the  14th  day  of  January,  1870,  the  appel- 
lee paid  off  and  satisfied  the  note. 

A  copy  of  the  note  is  filed  with  and  made  part  of  the 
complaint. 

The  appellant  answered  in  several  paragraphs.  The  first 
paragraph  was  a  general  denial.  The  second  alleged,  that 
the  plaintiff,  on  the  15th  day  of  December,  1869,  before  the 
Vol.  XLVIL— 25 
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maturity  of  the  note,  without  the  knowledge  or  consent  of 
the  defendant,  and  against  his  known  desire,  paid  oiF  and 
discharged  the  said  note,  the  defendant  being  then  and  there 
solvent  and  abundantly  able  to  pay  the  note.  The  third 
states,  that  he  admits  the  making  of  the  note,  and  that 
the  plaintiff  was  his  surety,  and  alleges  that  it  was  given  for 
money  loaned  to  the  defendant ;  that  shortly  after  the  exe- 
cution of  the  same«  it  was  transferred  to  one  Jones ;  that 
Jones  had  the  money  to  loan  for  a  number  of  years  thereaf- 
ter and  that  the  defendant  had  (for  a  valuable  considera- 
tion) made  arrangements  with  Jones  to  become  the  borrower 
of  said  money  for  a  second  year,  and  had  his  promise  to 
loan  the  same  to  the  defendant  at  said  rate  of  interest  as  long 
as  he  wanted  to  borrow  of  him ;  that  afterward,  on  the  i8th 
day  of  October,  1869,  the  defendant  loaned  the  plaintiff  the 
sum  of  one  thousand  three  hundred  dollars  until  the  ist  day  of 
January,  1870;  that  afterward,  on  the  isth  day  of  December, 
1869,  the  plaintiff)  without  right  and  against  the  known  desire 
of  the  defendant,  with  a  full  knowledge  of  all  said  facts,  and 
with  the  intent  to  cheat  and  defraud  the  defendant  out  of 
his  right  and  privilege  of  becoming  the  borrower  of  said 
sum  of  eight  hundred  dollars  for  said  second  year,  and  of  his 
prospect  of  having  the  use  of  said  money  for  a  number  of 
jrears  thereafter,  and  to  procure  an  offset  to  the  defendant's 
claim  against  him  for  thirteen  hundred  dollars,  due  on  the 
1st  day  of  January,  1870,  and  to  make  himself  the  creditor 
of  the  defendant,  did,  on  said  iSth  day  of  December,  1869, 
and  before  the  maturity  of  said  note,  and  while  the  defend- 
ant was  abundantly  able  either  to  pay  or  secure  said  note, 
all  of  which  was  well  known  to  the  said  plaintiff  at  the  time, 
falsely  and  fraudulently  represent  to  said  Jones,  the  holder 
of  the  note,  that  the  defendant  did  not  any  longer  wish  to 
borrow  said  money,  having  obtained  from  other  sources  all 
he  needed,  and  that  it  was  the  defendant's  wish  that  the  said 
plaintiff  should  become  the  favored  borrower  of  said  sum  ; 
that  thereupon  the  holder  of  the  note,  being  ignorant  of  the 
said  &cts^  and  relying  upon  such  false  and  fraudulent  state- 
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ments  of  the  plaintifT,  did  on  said  day  deliver  over  to  said 
plaintiff  the  note  mentioned  in  the  complaint^  and  receive 
from  him  the  plaintiff's  note,  with  surety ;  and  thereupon 
said  plaintiff  did,  by  the  use  of  said  fraudulent  device  and 
practice,  become  the  borrower  of  said  money,  and  the  holder 
of  the  note  mentioned  in  the  complaint ;  that  the  current 
rate  of  interest  at  said  time  and  place,  £md  ever  since,  has 
1>een  ten  per  cent,  per  annum,  and  that  the  defendant  was 
by  said  means  compelled  to  and  did  borrow,  after  great 
trouble  and  difficulty,  a  sum  of  money  in  lieu  thereof,  for 
^hich  he  was  compelled  to  pay,  and  now  is  paying,  interest 
:at  the  rate  of  ten  per  cent,  per  annum ;  that  the  payment  by 
the  plaintiff  as  aforesaid  of  said  note  was  not  necessary  for 
his  (plaintiff's)  safety ;  wherefore  the'  defendant  says  that 
the  said  payment  was  the  voluntary  payment  of  the  plain- 
tiff, and  without  any  compulsion  or  obligation  on  his  part, 
etc. 

The  fourth  paragraph  alleges,  that  on  the  ist  day  of 
April,  1870,  after  the  payment  of  said  note,  the  defendant 
obtained  judgment  in  the  Marion  Common  Pleas,  against  the 
plaintiff,  for  the  sum  of  one  thousand  and  forty-seven  dol- 
lars and  twelve  and  one-half  cents,  in  Which  action  the  defend- 
ant was  personally  served  with  process,  and  appeared  to  the 
action,  a  transcript  of  which  is  filed  herewith,  and  made 
part  of  the  paragraph ;  that  the  claim  of  the  plaintiff  had  at 
said  time  fully  matured,  and  was  a  legitimate  subject  of 
counter-claim  in  said  action ;  all  of  which  was  known  at  the 
time  to  the  plaintiff.  This  paragraph  is  pleaded  in  bar  of 
costs  only. 

The  fifth  paragraph  was  an  answer  of  pa}anent  There 
was  no  sixth. 

The  seventh  paragraph  assumes  the  form  of  a  cross  com- 
plaint, sets  up  the  same  facts  contained  in  the  third  para- 
graph, and  claims  damages  in  the  sum  of  fifly  dollars  for 
expense  and  trouble  in  prosecuting  suits  against  the  plain-* 
tiff  for  said  sum  of  thirteen  hundred  dollars,  for  loss  of  ten 
days'  time  in  finding  money  to  replace  said  sum  of  eight 
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bundred  dollars,  and  for  two  per  cent,  interest  above  said 
rate,  at  which  he  was  borrowing  of  said  Jones,  for  two  years  ; 
which  amount  he  alleges  is  due  and  unpaid,  and  for  which 
he  demands  judgment. 

The  plaintiff  demurred  to  each  paragraph  of  the  answer^ 
for  the  reason  that  neither  stated  &cts  su£Scient  to  constitute 
a  defence  to  the  complaint,  nor  to  entitle  the  defendant  to 
other  relief  claimed. 

This  demurrer  was  sustained  to  the  second,  third,  fourth,, 
and  seventh  paragraphs  of  the  answer,  and  overruled  as  to 
the  others.    The  defendant  excepted. 

The  issues  were  closed  by  a  reply  in  denial  of  the  para- 
graphs of  the  answer  which  were  held  to  be  good. 

The  cause  was  then  tried  by  the  court,  without  the  inter- 
vention of  a  jury,  and  there  was  a  finding  for  the  plaintiff)  a 
motion  made  by  the  defendant  for  a  new  trial  overruled,  and 
judgment  rendered  on  the  finding. 

The  first,  second,  third,  and  fourth  assignments  of  error 
allege,  that  the  court  improperly  sustained  the  demurrer  to 
the  second,  third,  fourth,  and  seventh  paragraphs  of  the 
answer. 

The  fiflh  is,  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

We  will  refer  to  these  alleged  errors  in  their  order. 

The  second  paragraph  of  the  answer  alleges,  that  the 
plaintiff  "paid  off  and  discharged  the  note,"  which  hadbeea 
executed  to  Goff  on  the  15  th  day  of  December,  1869,  before 
it  was  due.  We  think  we  must  hold  that  this  allegatiott 
shows  a  payment  and  satisfaction  of  the  note  at  that  date, 
whatever  may  be  the  conclusion  as  to  the  law  which  may 
follow.  When  the  surety  pays  the  debt  of  his  principal  after 
its  maturity,  whether  a  suit  has  been  commenced  for  its  col- 
lection or  not,  he  may  unquestionably  have  his  action  to 
recover  the  amount  which  he  has  so  paid  from  his  principal* 
Mr.  Burge,  in  his  work  on  Suretyship,  page  359,  says :  "As 
soon  as  the  principal  has  made  default  in  the  fulfilment  of 
the  obligation,  for  the  fulfilment  of  which  the  surety  under- 
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took,  the  latter  may  discharge  the  obligation,  and  relieve 
himself  of  his  liability.  If  the  obligation  for  which  the  surety 
engaged,  was  the  payment  by  the  principal  of  a  sum  of  money 
and  the  money  is  due  to  the  creditor  under  the  obligation 
or  contract,  the  surety  may  pay  the  creditor  the  money  due 
to  him,  even  though  he  did  not  pay  the  debt  by  the  desire  of 
the  creditor,  the  authority  or  consent  of  the  principal  to  the 
payment  is  proved  by  the  joint  obligation  of  himself  and 
flurety  to  the  creditor." 

"  The  surety  is  permitted  to  recover  by  an  action  of 
assumpsit  against  the  principal,  the  money  so  paid  by  him, 
upon  the  ground  that  as  there  is  nb  express  stipulation 
between  the  parties  there  is  a  promise  implied  by  law  on 
the  part  of  the  principal  to  reimburse  him  the  money  so  paid 
by  him  for  the  principal;  but  if  the  surety  take  from  his 
principal  any  security  upon  which  he  may  proceed  for  the 
recovery  of  the  money  paid  by  him,  he  must  resort  to  the 
remedy  adapted  to  the  security  which  he  has  taken  and  can- 
not maintain  an  action  of  assumpsit,''  etc.  Burge  Surety- 
ship, 360. 

The  material  question  here  is,  can  the  surety  voluntarily, 
and  without  the  request  of  his  principal,  pay  off  and  dis- 
charge the  debt  of  his  principal,  before  it  has  matured,  and, 
after  the  lapse  of  the  time  which  the  obligation  had  to  run, 
sue  the  principal  for  the  money  thus  paid  ?  The  case  of 
yackson  V.  Adamson,  7  Blackf.  597,  justifies  an  affirmative 
answer  to  this  question.  This  is  elsewhere  decided  to  be 
the  law.  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424,  and  Craig 
v.  Craig,  5  Rawle,  91.  But  clearly  the  principal  cannot  be 
made  to  pay  the  debt  until  it  has  matured. 

The  third  paragraph  of  the  answer  stands  on  different 
ground.  The  payment  of  the  note  by  the  surety  before  its 
maturity  is  not  shown.  It  is  simply  alleged  in  that  para- 
graph, that  Jones  "  did  deliver  over  to  the  plaintiff  the  note 
mentioned  in  the  complaint,  and  receive  from  him  the  plain- 
tiff's note,  with  security."  This  does  not  show  such  a  pay- 
ment or  satisfaction  of  the  note  as  would  enable  the  sure^ 
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to  sue  for  money  paid.  Pitzerv.  Harmon^  8  Blackf.  112; 
Stevens  v.  Anderson,  30  Ind.  391.  The  giving  of  security 
for  the  payment  of  the  substituted  note  does  not  change  the 
rule.*  Bennett  v.  Buchanan^  3  Ind.  47. 

If  we  are  right  in  this  view,  then  the  note  of  White,  the 
principal^  was  not  paid  before  its  maturity;  and,  conceding^ 
the  position  of  the  appellant  to  be  legally  correct,  this  para- 
graph of  the  answer  was  properly  held  bad. 

The  fourth  paragraph  of  the  answer  does  not  show  that 
the  claim  now  sued  upon  could  have  been  used  as  a  coun- 
ter-claim in  the  action  by  the  defendant  against  the  plaintifl^ 
referred  to  in  the  paragraph.  It  is  not  shown  that  it  arose 
out  of  or  was  connected  with  the  cause  of  action  in  that  case. 
Section  60  of  the  code,  with  reference  to  costs  in  such  cases^ 
is  not  applicable. 

The  seventh  paragraph  is  defective,  we  think,  for  the  reason 
mentioned  in  passing  upon  the  third  paragraph.  It  is  doubt* 
ful,  also,  whether  either  this  or  the  third  paragraph  suffi- 
ciently shows  that  the  defendant  had  any  valid  arrangement 
with  Jones  for  a  further  loan  of  the  money  mentioned  in  the 
note  held  by  Jones* 

The  remaining  questions  grow  out  of  the  overruling  of  the 
motion  for  a  new  trial.  It  was  urged  in  the  motion  that  the 
finding  of  the  court  was  contrary  to  the  law,  was  not  sup- 
ported by  the  evidence,  and  was  e^ccessive  in  amount. 

The  note  to  Goff,  on  which  Miller  was  surety  for  White^ 
was  put  in  evidence,  the  suretyship  was  proved,  and  it  was 
proved  that  Miller  had  paid  the  note,  by  first  giving  his  own 
note,  and  afterward  paying  that  note  off.  These  were  the 
essential  facts  of  the  plaintiff's  case.  As  to  the  amount  of 
the  judgment,  it  is  claimed  that  it  is  too  large  by  about 
twenty  dollars.  This  excess  is  found  by  computing  interest 
at  six  per  cent,  on  the  amount  paid  by  the  plaintiff.  We 
think,  however,  that  as  there  was  no  actual  payment  of  the 
note  so  as  to  authorize  the  plaintiff  to  sue  until  he  discharged 
the  note  which  he  gave  to  Goff  in  lieu  of  the  note  of  White 
and  himself,  he  could  recover  the  rate  of  interest  men- 
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tioned  in  the  original  note,  until  the  debt  was  actually  dis- 
charged.   It  does  not  appear  from  the  evidence  that  Goff 
agreed  tp  receive  the  note  of  Miller  in  payment  and  dis- 
charge of  the  original  note. 
The  judgment  is  affirmed,  with  costs* 
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Negligence. — Pleading. — Injury  to  Person, — In  an  action  for  damages  for 
injuiy  to  the  person,  the  averment  in  the  complaint,  denying  contributory  neg- 
ligence, that  the  injury  occurred  without  the  fault  or  negligence  of  plainti£^ 
is  sufficient,  unless  it  clearly  appears  from  other  facts  alleged  that  such  was  not 
the  case. 

Same. — Evidence. — Where  the  liability  of  defendant  depends  upon  negligence^ 
the  existence  of  such  negligence  must  be  averred ;  but  it  is  not  necessary  to 
set  out  the  facts  constituting  such  negligence.  It  is  sufficient,  when  the  act 
complained  of  as  the  cause  of  personal  injury  is  properly  stated,  to  aver  gen- 
erally that  such  act  was  negligently  done,  and  under  that  general  averment 
proof  of  any  and  every  degree  of  negligence  is  admissible. 

Same. — City, "^Notice, — Street, — A  city  is  not  liable  for  an  injury  to  a  person 
caused  by  falling  into  an  excavation  in  a  sidewalk  made  by  the  owner  of  an 
adjoining  lot,  and  not  by  the  officers  or  agents  of  the  city,  left  open,  unguarded, 
without  barriers  or  lights  in  the  night  time,  where  no  notice  of  the  condition 
of  such  excavation  was  had  by  the  city,  and  no  facts  existed  from  which 
notice  to  the  city  might  reasonably  be  inferred. 

From  the  Allen  Common  Pleas, 

A,  ZoUars^  for  appellant. 

y.  A.  Fay  and  Z.  M,  Ninde,  for  appellee. 

BusKiRK,  C.  J. — ^This  was  an  action  by  the  appellee  to 
recover  damages  resulting  from  injuries  alleged  to  have  been 
received  by  her  by  falling  into  a  cellar,  which  had  been 
excavated  by  property  holders  for  the  purpose  of  erecting  a 
building,  and  by  them  and  their  employees  left  open  and 
unprotected.  The  action  was  originally  brought  against  the 
appellant  and  Byrum  D.  Minor  and  William  A.  Ewing^  as 
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executors  of  George  W.  Ewing,  deceased,  to  whose  estate 
the  lots  adjoining  the  sidewalk  belonged,  and  Kanna  and 
Ropa,  as  contractors  for  the  excavation  of  said  cellar ;  but 
after  the  submission  of  the  cause  to  the  jury,  the  action  was 
dismissed  as  to  all  the  defendants,  except  the  appellant. 

The  appellant  demurred  separately  to  the  complaint,  upon 
the  graund  that  it  did  not  contain  facts  sufficient  to  consti* 
tute  a  cause  of  action  against  her.  The  demurrer  was  over- 
ruled, and  the  appellant  excepted. 

The  appellant  answered  by  the  general  denial.  The  cause 
was  tried  by  a  jury,  and  resulted  in  a  general  verdict  for  the 
appellee.  The  jury  also  returned  answers  to  special  inter- 
rogatories submitted  to  them. 

The  appellant  moved  for  judgment  on  the  special  findings, 
for  a  new -trial,  and  in  arrest  of  judgment;  but  all  of  her 
motions  were  overruled,  and  proper  exceptions  taken. 

The  errors  assigned  are  the  overruling  of  the  appellant's 
demurrer  to  the  complaint,  and  her  motions  for  a  new  trial, 
for  judgment  on  the  special  findings,  and  in  arrest  of  judg- 
ment. 

The  first  error  assigned  calls  in  question  the  sufficiency  of 
the  complaint.  The  complaint  alleges  that  the  estate  of 
George  W.  Ewing  owned  certain  described  lots  in  said  city, 
and  that  his  executors  were  engaged  in  the  erection  of  a 
building  thereon,  in  pursuance  of  the  will  of  said  decedent, 
and  then  proceeds  as  follows : 

"  That  in  the  execution  of  their  said  trust,  they  employed 
the  said  Kanna  and  Ropa  to  make  an  excavation  on  said 
lots  for  a  cellar  under  said  building,  of  the  entire  size  of  said 
lots  on  said  streets,  and  also  to  make  certain  excavations  in  the 
sidewalks  adjoining  said  lots  on  said  streets  and  opening  into 
said  cellar,  in  pursuance  of  which  employment  said  Kanna 
and  Ropa  proceeded  to  make  an  excavation  on  said  lots  for 
said  cellar,  of  the  full  size  of  said  lots,  and  to  make  certain 
excavations  in  the  sidewalks  in  the  said  streets  adjoining 
said  lots  on  the  south  and  west,  the  said  last  excavation 
extending  into  said  cellar ;  that  said  city  suffered  said  exca- 
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vations  in  said  sidewalks  to  be  made  and  to  remain  open, 
and  the  passage  of  said  sidewalks  to  be  obstructed  and  ren- 
dered dangerous  to  persons  passing  along  said  lots ;  that  said 
sidewalks  were  constantly  frequented  by  persons  passing  to 
and  fro  by  said  lots  in  said  city ;  that  the  defendants,  Ewing 
and    Minor,  Kanna   and  Ropa,  left  the  said  excavations, 
including  said  cellar  and  said  excavations  in  said  sidewalks, 
uncovered  and  unprotected,  and  without  any  barriers  or 
guards  to  prevent  persons,  passing  along  said  sidewalks  and 
lots,  from  falling  into  said  cellar  or  into  said  excavations  in 
the  said  sidewalk ;  and  the  plaintiff  avers  that  afterward,  to 
wit,  on  the  —  day  of ,  1868,  the  said  defendants  neg- 
ligently left  said  excavations  in  said  sidewalk  uncovered  and 
without  any  guards  or  lights  to  prevent  persons  from  falling 
into  said  excavations  and  into  said  cellar,  while  passing  along 
said  sidewalks;  and  the  plaintif!)  while  passing  with  due 
caution  along  the  said  sidewalks,  on  the  evening  of  said  day^ 
without  any  feult  on  her  part,  fell  into  one  of  said  excava- 
tions in  the  sidewalk,  and  thence  into  said  cellar;  that  the  said 
excavations  and  said  cellar  were  at  the  time  uncovered;  and 
without  any  guards  or  lights  to  protect  persons,  passing  along 
said  sidewalk,  from  falling  into  said  excavations  and  being 
injured  thereby." 

We  omit  the  residue  of  the  complaint,  as  it  consists  of  a 
description  of  the  plaintiff's  injuries  and  prayer  for  judg- 
ment. 

Four  objections  are  urged  to  the  complaint: 

1.  That  it  appears  from  the  face  of  the  complaint  that  the 
appellee  was  guilty  of  contributory  negligence.  • 

2.  That  it  does  not  allege  that  the  city  was  guilty  of  neg- 
ligence. 

3.  That  it  does  not  aver  that  the  appellant  had  notice 
of  the  wrongful  acts  of  Ewing  and  Minor,  and  Kanna  and 
Ropa. 

4«  That  the  appellant  is  not  liable  in  damages,  at  the  suit 
of  an  individual,  in  a  case  like  the  one  made  in  the  com- 
plaint. 
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The  first  objection  is  not  well  taken.  It  is  averred  that 
"  the  plaintiff,  while  passing  with  due  caution  along  the  said 
sidewalks,  on  the  evening  of  said  day,  without  any  fault  on 
her  part,  fell  into  one  of  said  excavations  in  the  sidewalk^ 
and  thence  into  said  cellar/' 

It  is  the  settled  rule  in  this  court  that  the  averment  must  be 
either  expressly  made  in  the  complaint,  that  the  injury 
occurred  without  the  fault  or  negligence  of  the  plaintiff,  or 
it  must  clearly  appear,  from  the  facts  which  are  alleged,  that 
such  must  have  been  the  case ;  and  if  it  be  alleged  that  the 
injury  occurred  without  the  fault  or  negligence  of  the  plain- 
tiff, this  averment  will  be  sufficient,  unless  it  plainly  and 
clearly  appear,  from  the  other  facts  stated,  that  the  injury  was 
produced  by  the  fault  or  negligence  of  the  plaintiff.  Riest 
V.  The  City  of  Goshetiy  42  Ind.  339 ;  The  yeffersonville^  etc,^ 
R.  R.  Co.  v.  Hendricks,  41  Ind.  48 ;  Maxfield  v.  The  Cincin- 
nati, etc.,  R.  R.  Co,,  41  Ind.  269. 

The  complaint  contains  the  affirmative  allegation  that  the 
injury  resulted  without  the  fault  of  plaintifi)  and  it  does  not 
plainly  and  clearly  appear  from  the  facts  stated  that  the  injury 
was  produced  by  the  fault  or  negligence  of  the  plaintiff. 

We  next  inquire  whether  the  complaint  alleges  that  the 
city  was  guilty  of  negligence.  The  only  averment  on  that 
subject  is,  **  that  said  city  suffered  said  excavations  in  said 
sidewalks  to  be  made  and  to  remain  open,  and  the  passage  of 
said  sidewalk  to  be  obstructed  and  rendered  dangerous  to 
persons  passing  along  said  lots." 

It  is  insisted  that  the  word  "  suflfered "  has  a  negative 
meaning,  and  is  not  the  equivalent  of  the  word  "  permitted,"^ 
which  has  an  affirmative  meaning  and  implies  action. 
Worcester  defines  the  word  ** suffer"  as  follows:  ''3.  To 
allow;  to  admit;  to  permit;"  and  illustrates  its  meaning 
thus :  "  God  is  faithful,  who  will  not  suffer  you  to  be  tempted 
above  that  ye  are  able,  i  Cor.  x.  13."  The  same  author 
defines  and  illustrates  the  word  '*  permit "  thus :  "2.  To  grant 
permission,  liberty  or  leave;  to  allow;  to  suffer;  to  tolerate; 
to  empower;  to  license;  to  authorize.    Thou  art  permitted 
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to  speak  for  thyself.  Acts  xxvi.  i."  The  two  words  are 
pseudo-synonymes ;  there  is  a  shade  of  difference  between 
their  meanings.  The  word  "  permit "  seems  to  convey  the 
idea  of  affirmative  action  more  than  the  word  "suffer."  But 
regarding  the  word  "suffered  "  as  the  equivalent  of  "permitted/' 
the  question  returns  whether  the  use  of  that  word  charges 
the  appellant  with  negligence.  It  is  not  charged  that  the 
city  by  any  affirmative  act  authorized  the  making  of  such 
excavations,  but  it  is  fair  to  presume  that  it  had  notice  thereof, 
and  suffered  the  work  to  progress  without  objection.  The 
act  itself  was  necessary  and  lawful.  The  public  have  a  right 
to  the  free  passage  of  the  streets,  including  the  sidewalks, 
and  yet  that  right  can  not  always  be  enjoyed.  Improve- 
ments could  not  be  made  in  cities  and  large  towns,  houses 
could  not  be  built,  or  repaired  even,  without  the  streets  being 
at  some  time  obstructed.  These  are  not  invasions  of,>but 
simply  incidents  to,  or  rather  qualifications  of,  the  right  of 
travel ;  and  the  limitations  upon  them  are,  that  they  must  not 
be  unreasonably  and  unnecessarily  interposed  or  prolonged, 
and  must  be  properly  guarded  and  protected.  Chicago  City 
V.  Robbins^  2  Black,  418;  Clark  v.  Fry^  8  Ohio  St.  359; 
Commonwealth  v.  Passmore,  i  S.  &  R.  217;  Bush  v. 
Steinman^  i  B.  &  P.  404;  Ellis  v.  Sheffield,  etc.,  Co,,  2  Ellis 
&  B.  (75  Eng.  C.  L.)  767. 

It  being  lawful  for  the  persons  engaged  in  the  erection  of 
such  building  to  make  such  excavations,  the  city  is  not  liable 
for  permitting  them  to  be  made. 

But  it  is  also  alleged  that'  the  city  suflered  such  excava- 
tions to  remain  open,  and  the  passage  of  said  sidewalks  to 
be  obstructed,  and  dangerous  to  passengers.  The  liability 
of  the  city  may  be  based  upon  two  grounds : 

1.  For  the  acts  of  the  corporation,  its  officers,  or  servants, 
or  others  acting  by  its  authority. 

2.  For  the  wrongful  acts  of  third  persons. 

We  are,  at  present,  considering  its  liability  upon  the  first 
ground  stated,  and  will  consider  the  other  proposition  pres- 
ently.   In  such  case  the  ground  of  the  action  is  positive 
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misfeasance  on  the  part  of  the  corporation,  its  officers,  or 
servants,  or  by  others  under  its  authority,  in  doing  acts 
which  caused  the  injury.  It  is  not  pretended  that  the  appel- 
lant was  guilty  of  any  positive  misfeasance;  consequently, 
there  can  be  no  liability  against  the  appellant  upon  that 
ground. 

We  turn,  then,  to  the  examination  of  the  question  whether 
the  averments  of  the  complaint  are  sufficient  to  create  a  lia- 
bility against  the  appellant  for  the  wrongful  acts  of  third  per- 
sons. In  such  case  the  ground  of  the  action  is  the  neglect 
of  the  corporation  to  remove  obstructions  from  the  streets, 
or  to  remedy  causes  of  danger  occasioned  by  the  wrongful 
acts  of  others.  Higert  v.  The  City  of  Greencastle,  43  Ind. 
574,  and  authorities  cited. 

The  ground  of  the  liability  being  negligence,  it  is  neces- 
sary that  the  complaint  should  have  alleged  that  the  appel- 
lant negligently  suffered  the  excavations  to  remain  open,  and 
the  passage  of  the  sidewalks  to  be  obstructed  and  rendered 
dangerous  to  passengers.  Where  the  liability  depends  upon 
negligence,  the  existence  of  such  negligence  must  be  averred. 
But  it  is  not  necessary  to  set  out  the  facts  constituting  such 
negligence.  It  is  sufficient,  when  the  act  complained  of  is 
properly  stated,  to  aver  generally  that  such  act  was  negli- 
gently done;  and  under  this  general  averment,  proof  of  any 
and  every  degree  of  negligence  is  admissible.  The  Ohio,  etc,. 
Railway  Co,  v.  Selby^  fiost,p,  471. 

In  our  opinion,  the  complaint  was  fatally  defective  for  foil- 
ing to  charge  the  appellant  with  negligence. 

We  proceed  to  inquire  whether  the  facts  stated  in  the  com* 
plaint  are  sufficient  to  create  a  liability  against  the  appellant 
for  the  wrongful  acts  of  Ewing  and  Minor  and  their 
employees,  and  this  involves  an  inquiry  into  the  question  of 
whether  it  was  necessary  to  allege  that  the  appellant  had 
notice  of  such  wrongful  acts. 

It  was  unquestionably  the  duty  of  Ewing  and  Minor  and 
their  employees  to  use  every  possible  precaution  to  prevent 
injury,  and  it  was  their  duty,  while  the  excavations  were 
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open,  to  protect  the  public  by  barriers  and  lights.  Dygert\. 
Sckenck^  23  Wend.  446;  Congrevev.  Morgan,  18  N.  Y.  84; 
Starrs  v.  The  City  of  Utica,  17  N.  Y.  104;  Couplandv,  Hard- 
tngfiam,  3  Camp.  398. 

Without  express  permission  from  the  city,  but  under  an 
implied  license,  they  made  the  excavations  necessary  to  the 
erection  of  their  building.  The  privilege  extended  to  them 
was  for  their  benefit  alone ;  the  city  derived  no  benefit  from 
it,  except  incidentally.  No  license  can  be  presumed  from 
the  city  to  leave  the  area  open  and  unguarded  for  a  single 
day  or  night.  The  city  gave  them  permission  to  do  a  law- 
ful and  necessary  work  for  their  own  convenience  and  bene^ 
fit,  and  not  to  create  a  nuisance.  It  was  not  the  duty  of  the 
city  to  supervise  the  erection  of  buildings  by  private  per- 
sons.    Chicago  City  v.  Robbins^  supra. 

It  was,  however,  the  duty  of  the  appellant  to  see  that  the 
streets,  including  the  sidewalks,  were  in  a  reasonably  safe 
condition  for  travel  in  the  ordinary  modes,  by  night  as  well 
as  by  day.  Where  an  obstruction  is  caused  by  the  direct 
act  of  the  corporation  or  its  agents,  no  notice  to  the  corpo- 
ration, of  the  condition  of  the  street,  is  essential  to  its  liability, 
but  where  the  obstructions  are  caused  by  the  wrongful  act 
of  others,  notice  of  the  condition  of  the  street,  or  what  is 
equivalent  to  notice,  is  necessary.  The  law  upon  this  sub- 
ject is  stated  with  great  accuracy  by  Judge  Dillon,  in  sec- 
tions 789  and«790,  where  he  says : 

"  The  ground  of  the  action  is  either  positive  misfeasance  on 
the  part  of  the  corporation,  its  officers,  or  servants,  or  by  others 
under  its  authority,  in  doing  acts  which  cause  the  street  to 
be  out  of  repair,  in  which  case  no  other  notice  to  the  cor* 
poration  of  the  condition  of  the  street  is  essential  to  its  lia- 
bility ;  or  the  ground  of  action  is  the  neglect  of  the  corpora- 
tion to  put  the  streets  in  repair,  or  to  remove  obstructions 
therefrom,  or  to  remedy  causes  of  danger  occasioned  by  the 
wrongful  acts  of  others,  in  which  cases  notice  of  the  condi- 
tion of  the  street,  or  what  is  equivalent  to  notice,  is  neces- 
<saty,  as  will  presently  be  stated,  to  give  to  the  person  injured 
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a  right  of  action  against  the  corporation,  unless,  indeed,  the 
matter  be  otherwise  regulated  by  statute." 

The  same  author,  in  section  790,  says : 

"  Where  the  duty  to  keep  its  streets  in  safe  condition  rests 
upon  the  corporation,  it  is  liable  for  injuries  caused  by  its  neglect 
or  omission  to  keep  the  streets  in  repair,  as  well  as  for  those 
caused  by  defects  occasioned  by  the  wrongful  acts  of  others ; 
but,  as  in  such  case,  the  basis  of  the  action  is  negligence, 
notice  to  the  corporation  of  the  defect  which  caused  the 
injury,  or  facts  from  which  notice  thereof  may  reasonably  be 
inferred,  or  proof  of  circumstances  from  which  it  appears 
that  the  defect  ought  to  have  been  known  and  remedied  by 
it^  is  essential  to  liability;  for  in  such  cases  the  corporation, 
in  the  absence  of  a  controlling  enactment,  is  responsible  only 
for  a  reasonable  diligence  to  repair  the  defect  or  prevent  acci- 
dents after  the  unsafe  condition  of  the  street  is  known,  or 
ought  to  have  been  known,  to  it,  or  its  officers  having 
authority  to  act  respecting  it." 

See,  also,  Higert  v.  The  City  of  Greencastle^  supra,  and 
authorities  cited. 

The  complaint  alleges  that  Ewing  and  Minor,  and  tfaeir 
employees,  ''  negligently  left  said  excavations  in  said  side- 
walk uncovered  and  without  any  guards  or  lights  to  prevent 
persons  from  falling  into  said  excavations  and  into  said  cel- 
lar, while  passing  along  said  sidewalks."  But  it  is  not  alleged 
that  the  city  or  its  officers  had  any  notice  of  the  condition 
of  said  excavations ;  nor  are  any  facts  stated  from  which 
notice  might  reasonably  be  inferred.  There  is  no  averment 
as  to  the  length  of  time  such  excavations  were  left  open  and 
unprotected.  For  aught  that  appears  in  the  complaint,  it 
may  have  been  only  for  a  single  hour  or  day. 

In  our  opinion,  the  complaint  should  have  alleged  that  the 
appellant  had  notice,  or  such  facts  should  have  been  stated, 
from  which  notice  might  have  been  reasonably  inferred. 

We  do  not  deem  it  necessary  to  consider  at  any  length 
the  fourth  objection.  The  position  assumed  by  counsel  \s^ 
that  in  this  State  there  is  no  common  law  liability  against 
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municipal  corporations,  that  there  is  no  liability  against  them 
unless  it  is  expressly  given  by  a  positive  statute.  The  posi- 
tion is  wholly  untenable.  The  rule  contended  for  exists  in 
the  New  England  states,  but  nowhere  else.  The  whole  sub- 
ject underwent  a  careful  and  thorough  examination  in  Higert 
V.  The  City  of  Greencastle^  supra^  and  was  decided  adversely 
to  appellant. 

Having  reached  the  conclusion  that  the  complaint  is  fatally 
defective  for  the  reasons  stated,  the  judgment  must  be 
reversed;  and  as  the  other  questions  discussed  may  not  arise 
upon  another  trial,  with  an  amended  complaint,  we  will  not 
now  consider  them. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  of  the  appellant  to  the  complaint. 


Hildebrand,  Adm'r,  v.  The  Toledo,  Wabash,  and  West- 
ern Railway  Co.  ,  ^  ^ 


Pleading. — Negligencew — Railroad, — Master  and  Servant. — Injury  to  Person* 
A  complaint  against  a  railroad  company,  in  an  action  for  damages  for  injury 
to  the  person  of  an  employee,  causing  death,  which  charges  that  the  companj 
itseli  by  its  negligence  and  unskiliulness  in  the  management,  etc.,  of  its 
engines  and  cars,  etc,  caused  the  injury  complained  of,  without  any  fault  of 
the  deceased,  does  not  raise  the  question  of  the  liability  of  the  company  for 
the  negligence  of  its  servants  by  which  a  fellow-servant  is  killed  or  injured, 
and  is  good  on  demurrer. 

Same. — A  complaint  in  such  an  action  which  fails  to  allege  that  there  was  no 
negligence  on  the  part  of  the  deceased  is  bad  on  demurrer. 

From  the  Carroll  Circuit  Court. 

R:  C.   Gregory,  W.  B.   Gregory,  and  F.  W.  Coombs,  for 
appellant. 

W.  Z.  Stuart,  for  appellee. 
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Pettit,  J. — This  suit  was  brought  by  the  appellant  against 
the  appellee,  to  recover  damages  for  negligently  killing  and 
causing  the  death  of  one  Graves,  of  whose  estate  the  appel- 
lant is  administrator.  The  complaint  is  in  three  paragraphs, 
to  each  of  which  there  was  a  separate  demurrer,  for  want  of 
sufficient  facts,  filed  and  sustained,  and  this  ruling  presents 
the  only  question  in  the  case.  If  all  or  either  of  the  para- 
graphs are  or  is  good,  the  judgment  of  the  court  below  must 
be  reversed. 

In  view  of  the  question  presented,  and  the  earnestness 
with  which  it  is  urged  on  both  sides,  though  the  complaint 
is  very  long,  we  have  felt  it  our  duty  to  set  it  out  at  full 
length,  which  is  as  follows : 

'.'  Theodore  Hildebrand,  administrator  of  the  estate  of 
Calvin  Graves,  Jr.,  deceased,  plaintiff,  complains  of  the  Toledo, 
Wabash,  and  Western  Railway  Company,  defendant,  and 
says  that  heretofore,  to  wit,  on  the  27th  day  of  October,  A, 
D.  1870,  at  said  county  and  State,  said  Calvin  Graves,  Jr., 
was  in  the  employ  of  the  said  defendant  as  carpenter,  and 
upon  the  day  aforesaid,  while  engaged  in  repairing  one  of 
the  cars  belonging  to  said  defendant,  upon  one  of  their  side 
tracks  in  the  city  of  Lafayette,  in  Tippecanoe  county,  State 
of  Indiana,  was,  while  in  the  exercise  of  proper  and  reason* 
able  care  on  his  part,  run  over,  crushed,  and  wounded  by  an 
engine  and  cars  belonging  to  said  defendant,  and  in  charge 
of  their  servants,  so  that  he  died  of  said  injuries  so  received 
in  said  county  and  State  on  the  28th  day  of  October,  A.  D. 
1870 ;  that  the  servants  in  charge  of  said  engine  and  cars,  by 
which  the  said  injuries  were  inflicted,  were  fellow-servants 
of  the  said  Graves,  and  were  acting  conformably  to  all  the 
rules  of  the  said  company  at  the  time  the  said  injuries  were 
inflicted  ;  that  it  was  the  duty  of  the  said  defendant  to  estab- 
lish, provide,  and  promulgate  rules  and  regulation?  in  the 
management  of  their  engines  and  cars,  so  as  to  insure  the 
safety  of  the  company's  employees. while  in  the  discharge  of 
the  company's  business  while  upon  the  tracks  of  said  com- 
pany repairing  their  said  cars ;  yet  the  plaintiff  avers  that  the 
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defendant,  by  its  negligence,  carelessness,  and  unskilfulness 
in  the  management  of  its  said  engine  and  cars,  and  by  its 
failure  to  provide  such  rules  and  regulations  in  running  its 
said  engines  and  cars  upon  the  said  side  tracks,  so  negli- 
gently permitted  its  said  engines  and  cars  to  be  run  upon  the 
said  side  tracks,  where  its  said  employees  were  working,  with- 
out rules  and  regulations  for  their  management,  that  the  said 
Graves  by  reason  thereof  received  the  injuries  so  complained 
of,  resulting  in  the  death  of  the  said  Graves,  as  aforesaid  ; 
that  said  Graves  left  as  his  heirs  at  law  and  children  the  fol- 
lowing named  persons,  to  wit :  Mary  E.  Graves,  his  late  wife, 

Sarah  Graves,  of  the  age  of years,  Emma  Graves,  of 

the  age  of years,  Susan  Graves,  of  the  age  of 

years,  and  Eva  Graves,  of  the  age  of years,  his  children, 

who  have  sustained  damages  in  a  great  sum,  to  wit,  five 
thousand  dollars ;  that  the  plaintiff  has  been  duly  appointed 
administrator  of  the  estate  of  the  decedent  Graves,  in  said 
county  of  Tippecanoe,  where  said  Graves  died,  and  has  sus- 
tained damages  in  a  great  sum,  to  wit,  five  thousand  dollars ; 
wherefore  he  claims  damages  in  the  sum  of  five  thousand 
dollars,  and  other  and  proper  relief. 

"  2d.  The  administrator  aforesaid  further  complains  of  said 
defendant,  and  says  that  heretofore,  to  wit,  on  the  27th  day  of 
October,  A.  D.  1870,  the  defendant  was  possessed  of  a  cer- 
tain locomotive  steam  engine,  which  was  then  upon  a  certain 
station,  to  wit,  Lafayette,  in  the  county  of  Tippecanoe,  State 
of  Indiana,  in  which  and  in  a  certain  siding  thereon  the  said 
Calvin  Graves,  Jr.,  was  lawfully  employed  in  mending  certain 
cars,  which  said  steam  engine  was  being  moved  about,  and 
drawing  certain  cars,  under  the  care,  management,  and  con- 
trol of  the  defendant's  servants ;  that  it  was  the  duty  of  the 
defendant  and  their  servants  to  use  due  and  proper  care,  skill,  ' 
and  diligence  in  and  about  the  management  of  the  said  s^eam 
engine  and  cars ;  yet  the  said  defendant  so  carelessly,  improp- 
erly, negligently,  and  unskilfully  managed  the  said  steam 
engine,  and  took  such  little  care  in  the  management  of  said 
Vol,  XLVIL— 26 
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engine  and  cars,  that  by  the  wrongful  act,  neglect,  unskil- 
fulness,  and  carelessness  of  the  defendant  and  its  servants, 
the  said  steam  engine  and  cars  were  driven  against  the  said 
cars,  one  of  which  the  said  Graves  was  engaged  in  mending; 
and  thereby  the  said  Graves  was  violently  struck,  run  over, 
crushed,  and  wounded,  so  that  he  died  of  said  injuries,  so 
received,  at  said  Lafayette,  on  the  28th  day  of  October,  A. 
D.  1 870 ;  that  said  Graves  left  as  his  heirs  at  law  and  children 
the  following  named  persons,  to  wit :  Mary  E.  Graves,  his 

late  wife,  Sarah  Graves,  of  the  age  of years,  Emma 

Graves,  of  the  age  of years,  Susan  Graves,  of  the  age 

of years,  and  Eva  Graves,  of  the  age  of years,  his 

children,  who  have  sustained  damage  in  a  great  sum,  to  wit, 
in  the  sum  of  five  thousand  dollars ;  that  the  plaintiff  has 
been  duly  appointed  administrator  of  the  decedent,  Graves, 
in  the  county  aforesaid,  where  said  Graves  died,  and  has  sus- 
tained damage  in  a  great  sum,  to  wit,  five  thousand  dollars ; 
wherefore  he  claims  damages  in  the  sum  of  five  thousand 
dollars,  and  other  proper  relief. 

''  3d.  The  plaintiff,  as  administrator  aforesaid,  further  com- 
plains of  the  defendant,  and  says  that  the  defendant  is  a  rail- 
/  road  corporation,  owning,  running,  and  operating  a  line  of 

railroad  from  the  city  of  Toledo,  in  the  State  of  Ohio,  through 
the  city  of  Lafayette,  Tippecanoe  county.  State  of  Indiana, 
to  the  city  of  St.  Louis,  in  the  State  of  Missouri,  a  distance 
of  about  six  hundred  miles ;  that  in  the  transportation  of 
freight  it  becomes  necessary  for  the  defendant  to  use,  and 
they  do  use  and  employ,  a  large  number,  to  wit,  two  thousand 
freight  cars ;  that  the  said  city  of  Lafayette  is  a  large  and 
important  station  upon  the  defendant's  railroad,  and  said 
defendant  has  constructed  and  necessarily  uses  a  large  num- 
ber, to  wit,  six  side  tracks  in  said  city  of  Lafayette  of  great 
length,  to  wit,  five  hundred  feet  each,  all  connected  with  the 
main  line  or  track  of  said  defendant's  railroad  by  means  of 
switches ;  that  in  the  transportation  of  freight  on  defendant's 
road,  it  frequently  becomes  necessary,  after  the  cars  reach 
the  city  of  Lafayette,  to  put  them,  whether  empty  or  laden^ 
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upon  said  side  tracks,  so  that  slight  but  needed  repairs  to  their 
brakes,  bumpers,  and  other  parts  can  be  made  without  their 
going  into  the  shops  of  the  company  for  that  purpose ';  and 
when  said  repairs  ate  made,  it  becomes  necessary  for  the 
employees  of  said  company  to  go  under  and  between  said 
cars  and  make  said  repairs  in  such  a  way  as  to  be  greatly 
exposed  to  personal  injuries  without  any  negligence  on  their 
part,  if  locomotives  or  other  cars  are  run  upon  the  side  tracks 
where  such  repairs  are  going  on  so  as  to  collide  with  or 
jostle  against  the  cars  being  repaired,  or  the  trains  in  which 
they  are  situated ;  and  the  plaintiff  further  avers  that  for 
many  years,  to  wit,  five  years  last  past,  the  defendant  has 
been  accustomed  repeatedly  and  almost  daily,  and  as  often 
as  the  exigencies  have  required,  to  place  upon  said  side  tracks 
trains  of  cars,  many  of  which  needed  repairs  to  their  brakes, 
bumpers,  and  other  parts,  and  she  has  caused  carpenters  and 
other  persons  to  go  under  and  between  the  said  cars,  so  that 
it  became  and  was  necessary  to  have  rules  and  regulations 
for  the  government  of  her  employees  and  agents  at  Lafayette, 
to  the  end  that  none  of  the  persons  so  employed  or  engaged 
in  such  repairs  should  be  unnecessarily  exposed  to  injuiy 
while  engaged  in  such  work ;  and  the  plaintiff  further  avers 
that  in  the  keeping  up  and  operating  of  said  railroad  the 
•defendant  necessarily  employs,  and  for  many  years  has 
employed,  a  large  number  of  locomotives  and  cars  upon  con- 
struction and  repair  trains,  and  that  the  defendant  has  been 
long  accustomed  to  have  such  construction  and  repair  trains 
switched  off  upon  the  said  side  tracks  in  Lafayette,  upon 
which  there  have  been  and  are  cars  needing  repairs  as  afore- 
said ;  and  the  plaintiff  avers  that  a  reasonable  regard  and  care 
for  the  safety  of  the  employees  and  servants  of  the  defend- 
ant required,  and  it  was  the  duty  of  the  defendant  that  it 
should  have  made,  rules  and  regulations  for  the  government 
of  her  agents  and  servants  at  said  Lafayette  station,  that 
whenever  cars  were  actually  undergoing  repairs,  and  men  and 
employees  were  under  and  between  them,  and  so  exposed  to 
injury  from  their  being  jostled  or  moved  by  trains  or  locomo« 
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tives  being  placed  upon  the  same  side  track,  the  switches^ 
leading  thereto  should  be  kept  closed,  or  other  rules  or  pre- 
cautionary measures  adopted,  so  that  trains  could  not  enter 
upon  said  side  tracks  to  collide  with  or  jostle  against 
such  cars  undergoing  repairs  in  such  a  manner  as  to  expose 
the  parties  so  employed  to  injury ;  yet  the  plaintiff  avers  and 
says  that  the  defendant  did  not  make  or  provide  any  such 
rule  or  regulation  to  have  such  switches  closed  at  such  times 
,  aforesaid,  or  make  any  other  rules,  or  take  any  other  pre- 
cautionary measures,  so  as  to  provide  against  the  said  cars 
being  so  jostled  against  or  moved  by  trains  coming  upoa 
said  sidetracks  where  the  said  defendant's  servants   were 

repairing  the  said  cars ;  that  heretofore,  to  wit,  on  the 

day  of  October,  A.  D.  1870,  at  said  Lafayette,  the  said  Graves 
was  in  the  employ  of  said  defendant  as  carpenter,  and  upon 
the  day  aforesaid,  while  engaged  in  repairing  one  of  the  cars 
of  the  said  defendant  upon  one  of  the  said  side  tracks  in 
said  city  of  Lafayette,  and  while  in  the  exercise  of  proper 
and  reasonable  care  on  his  part,  owing  to  the  said 
switch  being  left  open,  and  no  other  rules  or  precautions 
being  made  by  said  defendant  to  warn  him  of  its  approach^ 
or  to  notify  the  person  in  charge  of  a  certain  steam  engine 
and  cars  then  coming  upon  said  side  track,  where  the  said 
Graves  was  engaged  in  repairing  said  cars,  of  the  said  situa- 
tion and  exposure  of  said  Graves,  and  by  reason  of  there 
being  no  such  rules  or  regulations,  and  by  reason  of  the  said 
switch  being  left  open,  and  by  reason  of  the  said  steam 
engine  and  cars  coming  upon  said  side  track,  where  the  said 
Graves  was  engaged  in  repairing  said  car,  the  said  engine  and 
cars  were  driven  against  the  said  cars  upon  said  side  tracks 
one  of  which  the  said  Graves  was  repairing,  and  thereby  the 
said  Graves  was  violently  struck,  run  over,  crushed,  and 
wounded,  so  that  he  died  of  said  injuries  so  received  on  the 

day  of ,  A.  D.  1 870 ;  that  *  at  the  time  he  was 

so  struck'  the  said  Graves,  owing  to  his  said  position  between 
the  said  cars,  could  not  see,  *  hear,  or  know  that '  the  said 
engine  and  cars  were  so  coming  upon  the  said  side  track^  and 
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the  said  parties  in  charge  of  the  said  engine  and  cars  could 
not,  owing  to  the  said  cars  being  between  them  and  the  said 
Graves,  see  Graves  or  know  that  he  was  engaged  in  mending 
said  car  and  so  exposed ;  that  said  Graves  left  as  his  heirs  at 
law  and  children  the  following  named  persons,  to  wit :  Mary 

E.  Graves,  his  late  wife,  Sarah  Graves,  of  the  age  of 

years,  Emma  Graves,  of  the  age  of years,  Susan  Graves, 

of  the  age  of years,  and  Eva  Graves,  of  the  age  of 

years,  his  children,  who  have  sustained  damage  in  a  great 
sum,  to  wit,  five  thousand  dollars ;  that  the  plaintiff  has  been 
appointed  administrator  of  the  estate  of  the  decedent.  Graves, 
in  the  said  county  of  Tippecanoe,  where  the  said  Graves 
<lied ;  that  he  has  sustained  damage  in  a  great  sum,  to  wit, 
five  thousand  dollars ;  wherefore  he  claims  damages  in  the 
sum  of  five  thousand  dollars,  and  other  and  proper  relief." 

It  will  be  seen  that  the  charge  of  negligence  is  not  con- 
fined to  or  made  against  the  servants  or  employees  of  the 
company  alone,  but  the  first  and  third  paragraphs  of  the  com- 
plaint specifically  charge  negligence  against  the  defendant 
itself.     It  is  charged  in  the  first  paragraph  in  these  words : 

"  Yet  the  plaintiff  avers  that  the  defendant,  by  its  negligence, 
carelessness,  and  unskilfulness  in  the  management  of  its  said 
engine  and  cars,  and  by  its  failure  to  provide  such  rules  and 
regulations  in  running  its  said  engine  and  cars  upon  the  said 
side  tracks,  so  negligently  permitted  its  said  engines  and 
cars  to  be  run  upon  the  said  side  tracks,  where  its  said 
employees  were  working,  without  rules  and  regulations  for 
their  management,  that  the  said  Graves,  by  reason  thereof, 
received  the  injuries  so  complained  of,  resulting  in  the  death 
of  the  said  Graves,  as  aforesaid." 

In  the  third  paragraph  of  the  complaint,  the  charge  of 
negligence  against  the  defendant  itself  is  thus  stated : 

'*  Yet  the  plaintiff  avers  and  says  that  the  defendant  did 
not  niake  or  provide  any  such  rule  or  regulation  to  have  such 
switches  closed  at  such  times  aforesaid,  or  make  any  other 
rules,  or  take  any  other  precautionary  measures,  so  as  to  pro- 
vide against  the  said  cars  being  so  jostled  against  or  moved 
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by  trains  coining  upon  said  side  tracks,  where  said  defend* 
ant's  servants  were  repairing  the  said  cars." 

These  are  direct  charges  of  negh'gence  against  the  defend- 
ant itself,  and  are  not  confined  to  the  negh'gence  of  its  ser- 
vants in  killing  a  co-servant,  and  are  broad  enough  to  admit 
evidence  of  all  kinds  and  grades  of  negligence  on  the  part 
of  the  defendant.  The  complaint  must,  in  such  a  case,  charge 
negligence  against  the  defendant  and  allege  non-negh'gence 
on  the  part  of  the  plaintiff  or  injured  person,  but  it  is  the 
province  of  the  evidence  to  show  in  what  the  negligence  con- 
sisted. The  Pennsylvania  Company  v.  Krick,  ante^  p.  368,  and 
authorities  cited. 

The  counsel  on  both  sides  have  filed  long,  able,  and 
searching  briefs.  The  brief  on  behalf  of  the  appellee  is 
chiefly  confined  to  the  question  of  the  liability  of  the  com- 
pany for  the  negligence  of  its  servants,  by  which  a  co-ser- 
vant was  injured  or  killed  \  but  we  think  this  is  not  the  case 
made  by  the  first  and  third  paragraphs  of  the  complaint,  as 
they  directly  charge  negligence  against  the  defendant  itself. 
This  is  admitted  by  the  demurrer,  and  we  think  that  no 
authority  can  be  found  where  negligence  has  been  directly 
charged  against  the  defendant,  that  a  demurrer,  for  want  of 
sufiicient  facts,  has  been  sustained.  How  this  charge  may 
be  avoided  by  an  answer  or  the  evidence  is  not  before  us, 
but  only  as  to  whether  these  paragraphs  of  the  complaint, 
all  allegations  therein  being  admitted  by  the  demurrer, 
required  an  answer.  We  hold  that  these  paragraphs  of  the 
complaint  required  an  answer. 

We  hold  the  second  paragraph  of  the  complaint  bad,  if 
for  no  other  reason,  because  it  does  not  show  the  non-negli- 
gence of  deceased. 

The  judgment  is  reversed,  at  the  costs  pf  the  appellee^ 
with  instructions  to  the  court  below  to  overrule  the  demur- 
rer to  each  paragraph  of  the  complaint,  and  for  further  pro* 
ceedings. 
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Corporation.— Gwi/rtf^/.—W/ra  ?^r«r.— It  is  the  general  doctrine  thatcorpoia-  IWO^JH 

tions  possess  the  powers  expressly  conferred  by  law,  and  such  implied  powers  as 
are  necessary  to  enable  them  to  exercise  the  powers  expressly  granted,  and  no 
others ;  yet,  although  there  may  be  a  defect  of  power  in  a  corporation  to  make 
a  contract,  if  a  contract  made  by  it  is  not  in  violation  of  the  charter  of  the 
corporation,  or  of  any  statute  prohibiting  it,  and  the  corporation  has  by  its 
promise  induced  a  party,  relying  upon  such  promise  and  in  execution  of  the  ■ 
contract,  to  expend  money  and  perform  his  part  of  the  contract,  the  corpora* 
tion  is  liable  on  the  contract. 

«. 

From  the  Marion  Common  Fleas. 

5.  E.  Perkins^  O.  F.  Baker,  and  S.  E.  Perkins,  yr.,  for 
appellant. 

71  A.  Hendricks,  O,  B.  Hard,  and  A.  W.  Hendricks,  for 
appellee. 

Downey,  J. — ^The  question  presented  for  our  consideration         •  ^ 
and  decision  in  this  case  is  whether  the  complaint,  to  which 
a  demurrer  was  sustained  in  the  court   below,  is   sufficient 
or  not.    The  action  was  commenced  November  21st,  1868. 

The  complaint  alleges  that  the  Citizens  Street  Railway 
Company  was,  and  is,  a  corporation,  owning  and  running  a 
street  railway  in  the  city  of  Indianapolis,  Indiana,  and  to 
Crown  Hill,  etc.f  that  two  of  the  streets  on  which  cars  are 
run  extend  to  near  the  north  boundary  of  the  city,  and  one 
of  the  routes  three  miles  beyond  and  near  the  grounds  set 
apart  for  the  holding  of  state  fairs  by  the  said  State  Board 
of  Agriculture,  a  corporation  having  its  principal  office  in 
Indianapolis;  that  the  holding  of  said  fairs  is  a  source  of 
great  profit  to  the  said  street  railway  company,  to  wit,  to 
the  amount  of  six  thousand  dollars  at  each  fair,  etc.^  that, 
for  the  purpose  of  increasing  the  profits  of  said  street  rail- 
way company,  and  to  further  its  interests,  the  said  company 
desired  to  procure  the  said  State  Board  of  Agriculture  to 
hold  state  fairs  upon  the  ground  near  the  northern  boundary 
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of  the  said  city,  although  it  would  occasion  expense  to  the 
said  Board  of  Agriculture;  and  for  that  purpose  the  said 
company,  with  the  approval  of  the  stockholders,  in  March, 
1868,  entered  into  an  agreement  with  the  plaintiffs,  in  writing, 
etc.,  as  follows : 

"  As  an  induceme»it  to  the  Indiana  State  Board  of  Agri- 
culture to  locate  the  Annual  State  Fair  upon  the  State  Board 
of  Agriculture's  fair  ground,  north  of  the  city  of  Indianapo- 
lis (Camp  Morton)  for  each  of  the  years  1868,  1869,  1870, 
each  of  the  undersigned  hereby  agrees  to  pay  to  the  said 
State  Board  of  Agriculture  the  amount  set  opposite  his 
name,  to  be  paid  in  three  equal  annual  payments,  on  the  ist 
day  of  September,  1868,  1869,  1870,  each  of  the  subscribers 
to  be  responsible  to  the  amount  of  his  own  subscription,  but 
no  further ;  and  subscriptions  are  upon  the  express  condition 
that  the  State  fairs  shall  be  located  and  held  for  the  three 
years  above  stated.  Said  amounts  to  be  paid  without  benefit, 
from  valuation  laws. 

"March  i8th.  1868.'' 

Signed :  ''  Citizens  Street  Railway  Company,  one  thou- 
sand dollars." 

The  said  plaintiff,  not  doubting  the  power  of  said  railway 
company  to  make  said  subscription  and  contract,  has  per- 
formed all  the  conditions  in  said  contract  to  be  performed  by 
her  up  to  this  time,  and  on  the  faith  of  said  subscription  by 
said  company  and  others,  expended  twenty  thousand  dollars 
in  fitting  up  said  grounds.  Yet  the  defendant  has  not  paid, 
but  wholly  refuses  to  pay,  her  one-third  of  one  thousand 
dollars  due  September  1st,  1868,  by  the  terms  of  said  agree- 
ment, although  demanded,  etc.,  to  the  plaintiff's  damage  six 
hundred  dollars;  wherefore,  etc. 

There  are  three  acts  relating  to  street  railways.  The  act 
of  June  4th,  1861,  Acts  Special  Session  1861,  p.  75,  the  act 
of  March  6th.  1865,  Acts  1865,  p.  63,  and  the  act  of  Feb- 
ruary 28th,  1867,  Acts  1867,  p.  162. 

To  these  acts  we  must  look  to  ascertain  the  extent  of  the 
powers  and  capacities  of  the  appellee. 


NOVEMBER  TERM,  1874.  409 

The  State  Board  of  Agricultore  v.  Tbe  Citizens  Street  R.  W.  Co. 

The  first  section  of  the  act  of  June  4th,  1861,  authorizes 
the  formatit>n  of»a  corporation  of  this  character,  "for  the 
purpose  of  constructing,  owning,  and  maintaining  street  or 
horse  railroads,  switches,  or  side  tracks,  upon  and  through  the 
streets  of  the  cities  or  towns  within  the  State." 

The  third  section  provides : 

"  The  said  company  shall  be  capable  of  purchasing,  hold- 
ing, and  conveying  any  real  or  personal  property  whatever 
necessary  for  the  construction  and  equipment  of  the  road, 
switches,  and  side  tracks,  and  for  the  erection  of  all  necessary 
buildings  and  yards,  and  may  buy,  own,  and  sell  any  kind  of 
property  that  may  be  necessary  to  properly  conduct  or  carry 
on  the  business  of  such  road." 

Section  6  of  the  same  act  authorizes  the  company  to 
**  borrow  such  sums  of  money  as  may  be  necessary  for  com- 
pleting or  operating  their  railroad,"  and  authorizes  the 
^corporation  to  raise  the  money  by  issuing  bonds  secured  by 
a  mortgage  of  its  corporate  property  and  franchises. 

The  act  of  March  6th,  1865,  authorizes  such  companies  to 
extend  their  roads  beyond  town  and  city  limits,  and  author- 
izes them  to  use  public  highways,  upon  the  conditions  and 
ybject  to  the  regulations  therein  prescribed. 

The  act  of  February  28th,  1867,  authorizes  such  compa- 
nies to  raise  funds  to  discharge  the  indebtedness  of  such 
companies,  by  making  a  pro  rata  assessment  against  stock- 
holders, and  to  make  needful  rules  in  relation  thereto,  etc. 

The  objection  to  the  complaint  urged  by  counsel  for  the 
appell^  is,  that  the  contract  on  which  the  action  is  founded 
is  void  for  the  want  of  power  in  the  street  railway  company 
to  make  the  same. 

The  modern  doctrine  is  to  regard  corporations  as  possess- 
ing the  powers  expressly  conferred  upon  them  by  law,  and 
such  implied  powers  as  are  necessary  to  enable  them  to 
exercise  the  powers  expressly  granted,  and  no  others. 

The  state  fair  has  generally  been  held  at  Indianapolis, 
though  not  always.  The  State  Board  of  Agriculture  owned 
the  ground  on  which  the  fair  was  afterward  located  under 
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the  contract  in  question.  If  that  place  was  made  the  loca> 
tion  for  the  fairs,  it  was  so  near  to  .the  city  thtit  the  street 
railway  company,  by  making  a  short  additional  line  of  road» 
could  connect  the  fair  ground  with  its  whole  system  of  roads 
in  the  city,  could  obtain  the  carrying  of  passengers  from  all 
parts  of  the  city  into  which  its  road  extended,  convey 
them  to  the  fairs,  and  return  them  to  the  city  again,  thus 
making  the  arrangement  one  of  great  profit  to  the  company. 

Counsel  say:  "There  is  nothing  in  the  charter  of  the 
appellee  that  warrants  the  assumption  that  it  is  authorized  ta 
embark  in  the  enterprise,  however  praiseworthy  it  may  be, 
of  developing  the  agricultural  and  mechanical  interests  of 
the  State,  by  aiding  in  establishing  and  maintaining  state 
and  county  fairs,  or  any  of  the  other  plans  that  may  be  sug- 
gested by  the  ingenious  and  public  spirited.  It  will  be  diflK 
cult  to  imagine  anything  more  foreign  to  the  objects  for 
which  the  appellee  was  incorporated,  than  the  exhibition  of 
live  stock,  agricultural  productions,  and  mechanical  imple- 
ments, and  the  giving  of  premiums  to  successful  competi- 
tors for  excellence." 

We  hardly  think  the  moti\fe  with  the  street  railway  com^ 
pany  was  the  development  of  the  agricultural  and  mechani- 
cal interests  of  the  State,  so  much  as  it  was  to  build  up^ 
increase,  and  make  more  profitable  the  business  in  which  it 
was  engaged.  That  this  latter  was  the  object  which  it  had  f 
in  view,  we  think,  is  quite  clear. 

Counsel  for  the  appellant  submit : 

That  the  contract  on  which  the  action  is  predicated  is 
within  theincidental  powers'bf  the  corporation;  that  it  has 
the  power  to  make  all  contracts  that  are  necessary  and  usual 
as  means  to  carry  out  the  objects  of  its  creation,  unless  pro- 
hibited by  law ;  that  with  this  limitation  it  may  deal  precisely 
as  if  it  were  a  natural  person,  to  promote  its  legitimate 
objects.  It  is  urged  that  it  is  usual  for  railroad  companies  to 
aid  in  establishing  picnic  and  camp-meeting  grounds,  etc., 
on  their  lines,  as  means  of  increasing  the  business  of  their 
roads,  and  makii^  money*  for  the  company ;   and,  that  a 
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corporation  is  estopped  to  plead  ultra  vires  when  money  has  '' 
been  invested  on  the  faith  of  its  contract. 

Without  deciding  the  law  of  the  first  position  assumed  by 
<;ounseI  for  the  appellant,  we  have  examined  more  particu- 
larly the  law  with  reference  to  the  second. 

A  distinction  may,  perhaps,  be  well  made  between  the   I 
case  where  an  act  of  a  corporation  is  done  in  violation  of  an 
express  prohibition  in  its  charter,   or  in  some  other  law    { 
relating  thereto,  and  the  case  where  there  is  simply  a  defect 
of  power 'in  the  corporation  to  do  the  act.     So  it  appears" 
that  there  are  acts  of  corporations  which  strictly  are  ultra 
vires^  and  for  the  doing  of  which  the  State  may  proceed 
against  the  corporation,  and  yet  the  acts  of  the  corporation, 
under  the  particular   circumstances,  be  binding  upon  the^ 
corporation. 

There  appears  also  to  be  a  distinction  between  the  rights 
of  the  parties  to  a  contract  which  remains  wholly  executory,^ 
and  the  rights  of  parties  to  a  contract  when  it  has  been 
wholly  executed  by  the  party  dealing  with  the  corporation. 

In  Angell  &  Ames  Corp.  240,  note  a,  9th  ed.,  it  is  said : 

*'  The  courts  of  New  York  have  gone  very  far  in  enforcing 
contracts  made  by  corporations,  although  they  are  not  justi- 
fied by  their  charters ;  and  the  law  in  that  State  now  appears 
to  be  that  such  a  contract,  which  is  purely  executory  on  both 
sides,  and  where  no  wrong  will  be  done  if  the  parties  are 
left  in  their  previous  situation,  should  not  be  enforced,  but 
that  the  executed  dealings  of  corporations  must  be  allowed 
to  stand  for  and  against  both  parties,  when  the  plainest  rules 
of  good  faith  so  require.  Parish  v.  Wheeler,  22  N.  Y.  494 ; 
Bissellv.  The  Michigan^  etc.,  R.  R.  Co,,  22  N.  Y.  258 ;  De  Groff 
V.  Amer.  L.  Thread  Co.,  21  N.  Y.  124." 

In  Sedgw.  Stat.  &  Const.  Law,  73,  2d  ed.,  it  is  said: 

"  It  must  be  further  borne  in  mind,  that  the  invalidity  of 
contracts  made  in  violation  of  statutes,  is  subject  to  the 
equitable  exception  that,  although  a  corporation,  in  making 
a  contract,  acts  in  disagreement  with  its  charter,  where  it  is 
a  simple  question  of  capacity  or  authority  to  contract,  arising 
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'  either  on  a  question  of  regularity  of  organization  or  of 
power  conferred  by  the  charter,  a  party  who  has  had  the 
benefit  of  the  agreement  can  not  be  permitted,  in  an  action 
founded  on  it,  to  question  its  validity.  It  would  be  in  the 
I  highest  degree  inequitable  and  unjust,  to  permit  the  defend- 
\  ant  to  repudiate  a  contract  the  fruits  of  which  he  retains* 
And  the  principle  of  this  exception  has  been  extended  to 
other  cases.  So,  a  person  who  has  borrowed  money  of  a 
savings  institution  upon  his  promissory  note,  secured  by  a 
pledge  of  bank-stock,  is  not  entitled  to  an  injunction  to  pre- 
vent the  prosecution  of  the  note,  upon  the  ground  that  the 
savings  bank  was  prohibited  by  its  charter  from  making  loans 
of  that  description." 

In  Township  of  Pine  Grove  v.  Talcotty  19  Wal.  666,  this 

^statement  of  the  law  is  copied  into  his  opinion  by  Swayne, 

J.,  and,  although  the  case  was  decided  upon  another  point, 

it  was  stated  by  the  learned  judge,  that  "  the  authorities 

referred  to  sustain  the  text.*' 

The  Steam  Navigation  Company  v.  Weed,  17  Barb.  378,  was 
an  action  to  recover  money  loaned,  and  the  defence  was,  that 
the  corporation  had  no  power  to  loan  the  money,  and  it  was 
held  that  the  defendant  was  not  at  liberty  to  avail  himself  of 
the  defence.  The  court  drew  a  distinction  between  the  vio- 
lation of  an  express  statute,  and  the  mere  want  of  power  to 
make  the  contract.  The  doctrine  was  stated  as  laid  down 
by  Mr.  Sedgwick  above.  The  learned  j  udge,  after  examining 
a  number  of  authorities,  concludes  his  opinion  as  follows : 

"  I  am  happy  to  come  to  the  conclusion  that  the  law  will 
not  sustain  this  most  unconscionable  defence.  It  ill  becomes 
the  defendants  to  borrow  from  the  plaintiif  one  thousand 
dollars  for  a  single  day,  to  relieve  their  immediate  necessi- 
ties, and  then  to  turnaround  and  say,  *  I  will  not  return  you 
this  money,  because  you  had  no  power,  by  your  charter,  to 
lend  it.'  Let  them  first  restore  the  money,  and  then  it  will 
be  time  enough  for  them  to  discuss  with  the  sovereign  power 
of  the  State  of  Connecticut  the  extent  of  the  plaintifTs 
chartered  privileges.    We  shall  lose  our  respect  for  the  law. 
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when  it  so  far  loses  its  character  for  justice  as  to  sanction 
the  defeace  here  attempted." 

The  following  cases  are  cited  and  examined  in  the  opinion, 
and  relied  upon  in  support  of  the  ruling:  Silver  Lake  Bank 
V.  Norths  4  Johns.  Ch.  370 ;  The  State  of  Indiana  v.  Woram^ 
6  Hill  N.  Y.  33 ;  The  Chester  Glass  Co.  v.  Dewey ^  16  Mass. 
94;  Steam  Boat  Co.  v.  McCutcheon,  13  Penn.  St.  13 ;  Palmer 
V.  Lawrence^  3  Sandf.  161 ;  Potter  v.  The  Bank  of  Ithaca^  5 
Hill  N.  Y.  490 ;  Suydam  v.  The  Morris  Canal  and  Banking 
Co.y  5  Hill  N.  Y.  491,  note  a;  Tlie  Sackefs  Harbor  Bank  v. 
The  Lewis  County  Bank^  11  Barb.  213. 

We  refer,  in  support  of  the  rule,  to  the  following  additional 
authorities,  which  we  have  examined :  Mott  v.  The  U.  S, 
Trust  Co,,  19  Barb.  568;  Bank  v.  Hammond,  i  Rich.  281 ; 
Southern,  etc.,  Co.  v.  Lanier,  5  Fla.  1 10 ;  The  San  Francisco  Gas 
Co.  V.  736^  City  of  San  Francisco,  9  Cal.  453 ;  Argenti  v.  City 
of  San  Francisco,  16  Cal.  255  ;  Little  v.  O'Brien,  9  Mass.  403. 

It  is  not  claimed  in  the  case  under  consideration  that  there 
was  any  statute  by  which  the  street  railway  company  was 
prohibited  from  entering  into  the  contract  in  question,  or  in 
other  words,  that  in  making  the  contract  that  company  vio* 
lated  any  statute  by  which  the  act  was  prohibited.  All  that 
is  claimed  is,  that  there  was  a  want  of  power  on  the  part  of 
the  corporation  to  bind  itself  by  the  contract.  It  is  fully 
shown  on  the  part  of  the  plaintiff,  that  the  State  Board  of 
Agriculture  performed  the  contract  on  its  part.  The  street  . 
railway  company  has  thus  received  the  benefits  and  advan*  | 
tages  of  the  contract,  but  seeks  to  avoid  paying  the  consid-  ' 
eration  promised,  because  it  had  not  the  legal  power  to 
contract  for  the  benefits  which  it  has  actually  received.  In 
our  opinion,  the  street  railway  company  is  not  at  liberty  to 
assume  this  position.  It  has  received  the  profits  resulting 
from  the  compliance  of  the  plaintiff  with  the  contract. 
IfThese  profits,  we  are  at  liberty  to  presume,  have  gone  to  swell 
the  dividends  of  the  stockholders  in  that  corporation.  It 
would  be  unjust  for  their  company  now  to  escape  perform- 
ance of  the  contract  by  which  these  profits  have  been  real* 
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ized.  We  have  not  examined  to  see  what  the  present  state 
of  the  law  is  on  this  subject  in  the  English  courts.  We 
have  considered  the  case  without  reference  to  the  allegation 
in  the  complaint  that  the  contract  was  made  with  the  assent 
of  the  stockholders  of  the  street  railway  company.  If  the 
street  railway  company  has  incurred  a  forfeiture  of  its  char- 
tered rights  by  the  act  done,  that  is  a  question  for  it  to  set- 
tle with  the  State. 

No  question  is  discussed  or  decided  relating  to  the  validity 
of  the  contract,  except  so  far  as  relates  to  the  power  of  the 
street  railway  company  to  bind  itself  thereby,  under  the  cir- 
cumstances. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remaod^d,  for  further  proceedings. 

iflRiRK,  C.  J.,  dissents. 
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"®^    ^  RoxjSH  V.  Morrison. 

Repeal  of  Laws. — Saving  Clause* — ^A  repealing  act  with  a  saving  danse  caii 
not  revive  a  liability  that  has  been  extingaished  by  a  repealing  act  without 
saving  clause. 

Same. — Ditching  Company. — By  the  act  approved  March  nth,  1867  (3  Ind. 
Stat  228),  to  enable  the  owners  of  wet  lands  to  drain  and  reclaim  them,  etc, 
the  act  of  June  4th,  1861  (Acts  Special  Session  1861,  p.  83),  and  the  act  of 
March  7th,  1863  (Acts  1863,  p.  30),  on  the  same  subject,  were  absolutely 
repealed;  and  all  rights  of  action,  under  said  acts,  upon  any  assessment  of 
benefits,  were  taken  away,  and  were  not  revived  by  the  subsequent  repeal  of 
the  act  of  1867  by  the  act  of  1869  (3  Ind.  Stat.  222). 

From  the  Wells  Common  Pleas. 

5.  Claypool,  y.  L.  Mitchell^  and  W.  A.  Keicham^  for  appel- 
lant 

R.  S.  Taylor,  for  appellee. 

BusKiRK,  C.  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee,  upon  an  assessment  of  benefits  for  the  con- 
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struction  of  a  ditch,  under  the  act  of  March  7th,  1863.  See 
Acts  1863,  p.  30. 

The  errors  assigned  by  the  appellant  call  in  question  the 
correctness  of  the  ruling  of  the  court  below  in  overruling 
demurrers  to  the  seoond  and  fourth  paragraphs  of  the 
answer. 

The  cross  error  assigned  by  appellee  is  based  upon  the 
action  of  the  court  below  in  overruling  a  demurrer  to  the 
complaint;  and  under  this  assignment  counsel  for  appel* 
lee  has  discussed  the  constitutionality  of  the  act  under  which 
the  proceedings  in  this  case  were  had. 

The  conclusion  at  which  we  have  arrived  renders  it  unnec- 
essary for  us  to  consider  or  decide  any  of  the  questions  dis 
cussed  by  counsel. 

The  act  of  June  12th,  1852,  entitled  ^'an  act  to  authorize 
the  construction  of  levees  and  drains,"  provided  for  the  cre- 
ation of  an  asi^ciation  or  corporation  for  the  purpose  indi- 
-cated  in  the  title  of  the  act     i  G.  &  H.  303. 

The  act  of  June  4th,  1861  (see  Acts  Special  Session,  p.  83), 
authorized  any  person  or  persons  owning  any  swamp  or  wet 
lands  to  drain  the  same,  in  the  manner  therein  prescribed. 

The  act  of  March  7th,  1863  (see  Acts  1863,  p.  30),  pro- 
vided that  any  person,  not  a  body  corporate,  who  may  be 
interested  in  constructing  any  l^vee,  drain,  etc.,  which  affected 
the  lands  of  others,  might  proceed  in  the  manner  therein 
pointed  out 

The  first  section  of  the  act  of  March  nth,  1867,  3,  Ind. 
Stat.  228,  is  an  exact  copy  of  the  first  section  of  the  act  of 
March  7th,  1863 ;  but  the  other  sections  provide  quite  a  dif- 
ferent mode  of  proceeding  to  accomplish  the  purpose  indi- 
cated in  the  first  section.  The  fifteenth  section  of  the  act 
of  March  nth,  1867,  provides,  that  "all  laws  or  parts  of  laws 
coming  in  conflict  with  any  of  the  provisions  of  this  act  be 
and  the  same  are  hereby  repealed."     3  Ind.  Stat  231. 

The  act  of  1869,  3  Ind.  Stat  222,  entitled  "an  act  to 
authorize  and  encourage  the  construction  of  levees,  dikes 
and  drains,  and  the  reclamation  of  wet  and  overflowed  lands 
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by  incorporated  companies,  and  to  repeal  all  former  laws 
relating  to  the  same  subject/'  has  a  saving  clause  in  the  sec- 
tion repealing  conflicting  and  former  laws  on  the  same  sub- 
ject   Section  17  of  such  act  is  as  follows : 

"Sec.  17.  All  laws  contravening  or  conflicting  with  any 
of  the  provisions  of  this  act,  and  all  laws  now  or  at  any 
time  heretofore  in  force  relating  to  incorporated  com- 
panies or  associations  for  constructing  levees  and  drains^ 
are  hereby  repealed ;  but  all  actions  now  pending,  and  all 
rights  of  action  which  have  accrued  under  any  law  hereby 
repealed,  may  be  prosecuted  to  final  judgment  in  the  same 
manner  as  if  such  law  had  not  been  repealed;  and  all  cor- 
porations heretofore  organized,  and  now  existing  under  any 
law  hereby  repealed,  and  the  several  members  thereof  shall 
be  entitled  to  the  benefits  and  privileges  conferred,  and  sub- 
ject to  the  liabilities  and  restrictions  imposed  by  this  act  r 
Provided^  that  npthing  in  this  act  contained  shall  be  held  or 
construed  to  modify  or  repeal  in  whole  or  in  part,  an  act 
entitled,  '  an  act  to  enable  the  owners  of  wet  lands  to  draia 
and  reclaim  them,  when  the  same  can  not  be  done  without 
affecting  the  lands  of  others,  prescribing  the  powers  and 
duties  of  county  boards  and  county  auditors  in  the  premises^ 
and  repealing  all  Jaws  inconsistent  therewith,'  approved 
March  nth,  1867." 

The  statute  of  1867  covers  the  whole  subject-matter  of  the 
acts  of  1 861  and  1863,  and  makes  different  provisions,  and 
such  acts,  being  inconsistent  with  the  provisions  of  the  act 
of  1867,  were  included  within  the  repealing  clause  of  such 
act,  and  were,  repealed  thereby. 

There  was  no  clause  in  the  act  of  1867  saving  pending^ 
suits  or  rights  which  had  accrued,  or  which  might  thereafter 
accrue,  under  such  statute.  The  repeal  was  absolute.  As 
the  plaintiff^'s  right  to  recover  depended  entirely  upon  the 
statute,  its  absolute  repeal  took  away  all  right  to  proceed 
thereunder,  and  deprived  the  court  below  of  all  jurisdiction 
of  the  subject-matter  of  the  action.  Norris  v.  Crocker^  13 
How.  U.  S.  429 ;  Insurance  Comp€Piy  v.  RUchie,  5  Wal.  541 ; 
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Taylor  v.  The  State^  7  Blackf.  93 ;  The  State  v.  Loydf  2  Ind. 
659 ;  Stephenson  v.  Doe,  8  Blackf.  508 ;  The  State  v.  Youmans,  5 
Ind.  280;  Thompson  w.  Bassett,  5«Ind.  535;  Caspar  v.  The 
State,  II  Ind.  548. 

The  statute  of  1863  having  been  repealed  in  1867,  without 
any  saving  clause,  all  right  of  action  was  taken  away,  and  it 
was  not  competent  for  the  legislature  of  1869  to  revive  such 
right  of  action  by  the  saving  clause  in  the  section  repealing 
all  conflicting  and  former  legislation  on  the  subject.  The 
saving  clause  can  only  operate  upon  existing  rights.  The 
saving  clause  in  such  act  only  applied  to  such  acts  as  were 
then  repealed.  And  such  act  only  repealed  such  laws  as 
provided  for  the  organization  of  associations  and  corpora- 
tionSi  and  did  not  repeal  laws  authorizing  individuals  to 
drain,  etc.  The  acts  of  186 1  and  1863,  having  been  repealed 
by  the  act  of  1867,  the  repealing  and  saving  clause  in  the 
act  of  1869  had  no  application  to  such  acts.  The  entire  act 
of  1867  is  continued  in  force  by  the  act  of  1869,  and  this 
included  the  section  repealing  all  laws  inconsistent  there- 
with. It  has  been  expressly  decided  by  this  court  that  a 
repealing  act  can  not  renew  a  liability  that  has  already  been 
extinguished.  Stipp  v.  Broivn,  2  Ind.  647 ;  Right  v.  Martin, 
II  Ind.  123. 

In  our  opinion,  all  the  proceedings  taken  under  the  act  of 
1863,  subsequent  to  the  taking  effect  of  the  act  of  1867, 
were  null  and  void,  and  that  the  court  below  possessed  no 
jurisdiction  of  the  subject-matter  of  the  action,  as  it  was 
expressly  alleged  in  the  complaint  that  the  suit  was  being 
prosecuted  under  and  in  pursuance  of  the  act  of  1863,  and 
the  court  was  bound  to  know  that  such  act  had  been  repealed. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 
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BURKHOLDER  £T  AL.  V.  CaSAD  ET  AL. 

Real  Property,  Action  to  Recover. — Complaint, — Copy  of  Written  lustru' 
ment, — Evidence. — In  an  action  for  the  recovery  of  real  property,  the  deed 
of  conveyance  to  plaintiff  under  which  he  claims  title  is  not  the  foundation  of 
the  action ;  and  if  it  is  set  out  by  copy  and  made  part  of  the  complaint,  the 
plaintiff  is  not  thereby  relieved  from  proving  its  delivery. 

£VIDE^'CE. — Hearsay. '^Declarations  of  Grantor. — The  declarations  of  a  grantor 
of  real  property  to  his  grantee  concerning  the  delivery  of  a  deed  of  convey- 
ance by  him  to  third  persons  of  the  same  property,  made  long  after  the  con- 
veyance purported  to  have  been  made  to  such  third  persons,  are  not  admissible 
as  evidence  against  such  third  persons. 

Same. — Burden  of  Proof — The  burden  of  proof  is  on  the  party  claiming  title 
under  a  deed  to  show  the  delivery  of  the  deed,  either  by  evidence  of  actual 
delivery  or  of  circumstances  from  which  it  may  be  inferred. 

Same. — ^Tit/^m/.— -Whether  the  grantee  be  an  infant  or  adult,  there  must  be  some 
act  or  declaration,  though  no  particular  act  or  form  of  words  is  necessary,  by 
the  grantor  of  a  deed  of  conveyance,  from  which  it  may  be  inferred  that  he 
intended  to  part  with  his  title  to  the  property  granted,  to  constitute  a  delivery 
of  the  deed. 

From  the  Carroll  Circuit  Court. 

y.  Applegate  and  jF.  H.  Gould^  for  appellants. 
S.  A.  Huff,  y,  W.  Nichol,  L.  A  Sims,  y.  H.  Stewart,  and 
A,  H.  Evans,  for  appellees. 

Downey,  J. — ^This  action  was  commenced  by  the  appel- 
lants against  Samuel  Casad,  to  recover  the  possession  of 
certain  real  estate  described  in  the  complaint.  After  final 
judgment  in  the  circuit  court,  Samuel  Casad  departed  this 
life.  His  widow  and  children  are  the  appellees.  The  com- 
plaint is  in  the  usual  form  of  complaints  for  the  recovery  of 
the  possession  of  real  estate,  except  that  the  deed  under 
which  the  appellants  claim  title  is  made  part  of  it,  and  a 
copy  thereof  filed  with  the  complaint.  The  defendant 
answered  by  a  general  denial.  Upon  a  trial  by  jury,  there 
was  a  verdict  for  the  defendant,  with  answers  to  numerous 
interrogatories  which  had  been  propounded  to  them.  A 
motion  by  the  plaintiffs  for  a  new  trial,  and  also  a  motion 
for  judgment  on  the  special  findings  of  the  jury,  were  over- 
ruled by  the  court,  and  there  was  final  judgment  for  the 
defendant.    The  errors  assigned  are  the  refusal  to  grant  a 


NOVEMBER  TERM,  1874,  419 

Burkholder  et  al,  v.  Casad  et  al, 

new  trial,  and  overruling  the  motion  for  judgment  on  the 
special  findings  of  the  jury.  The  material  facts  of  the  case, 
as  disclosed  by  the  evidence,  are  the  following : 

John  Burkholder,  the  grandfather  of  the  appellants,  pur- 
chased, in  the  years  1830  and  1833,  from  the  United  States, 
some  six  hundred  and  ninety-eight  acres,  and  the  lands  in 
controversy  were  included  in  those  purchases.  The  grand- 
father died  in  1835  or  1836,  intestate,  and  seized  of  the  lands 
so  purchased  by  him,  leaving  a  widow  and  two  children, 
Christian  and  John,  the  father  of  the  appellants.  The 
•dower  interest  of  the  widow  in  said  lands  was  extinguished 
by  proceedings  in  the  Carroll  Circuit  Court,  in  the  year  1838, 
and  other  lands  set  apart  for  her.  John  and  Christian  Burk- 
holder continued  to  hold  the  lands  so  descended  to  them,  as 
tenants  in  common,  until  October  27th,  1852,  when  John  and 
his  wife  executed  a  deed  in  severalty  to  Christian'  for  the 
north  half  of  the  premises,  and  Christian,  at  the  request  of 
John,  joined  with  him  and  his  wifef  in  a  deed  for  the  other 
half  to  the  appellants. 

This  last  named  deed  remained  in  the  possession  of  John 
Burkholder  until  his  death,  April  3d,  1857.  O*^  ^^^  2ist 
<lay  of  February,  1853,  John  Burkholder  and  his  wife  exe- 
cuted a  deed  for  the  land  to  Samuel  Casad,  which  was 
recorded  on  the  24th  day  of  the  same  month.  The  deed 
from  Christian  and  John  Burkholder  to  the  appellants,  hav- 
ing been  acknowledged  on  the  day  after  its  date,  was 
recorded,  at  the  instance  of  John  Burkholder,  on  the  30th 
day  of  September,  1853.  -^.t  the  date  of  this  deed  the 
appellant  John  A.  Burkholder  was  less  than  three  years  old, 
-and  Christopher  C.  Burkholder,  the  other  appellant,  was  less 
than  one  year  old.  The  appellants  are  the  children  of  John 
Burkholder. 

The  material  question  of  fact  in  the  case  vas,  whether  a 
delivery  of  the  deed  had  been  made  by  Christian  and  John 
Burkholder  to  the  children,  the  appellants,  before  the  date  at 
ivhich  John  and  his  wife  executed  the  deed  to  Samuel  Casad. 

The  first  question  made  by  counsel  for  the  appellants  is. 
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that  the  court  erred  in  refusing  to  give  the  following  instruc* 
tion  to  the  jury  at  the  instance  of  the  appellants : 

"The  court  further  instructs  you,  that  you  must  find 
that  the  deed,  a  copy  of  which  is  made  a  part  of  the  com* 
plaint,  was  executed  and  delivered  upon  the  day  it  was 
acknowledged." 

This  instruction  was  moved,  we  presume,  upon  the  theory^ 
that  as  the  deed  was  referred  to  in  the  complaint,  and  as  the 
pleader  professed  to  make  it  a  part  of  that  pleading,  the- 
party  thus  pleading  it  was  not  bound  to  prove  its  delivery^ 
which  was  a  part  of  the  act  of  execution,  unless  it  had  been 
denied  by  a  pleading  under  oath  or  by  affidavit.  If  there  is- 
no  other  reason  why  this  rule  should  not  be  applied  in  this 
case,  it  is  enough  to  say  that  the  action  was  not,  in  any  legal 
sense,  founded  on  the  deed,  and  the  deed  is  not,  and  does  not 
purport  to  have  been,  executed  by  one  of  the  parties  to  the 
action.     2  G.  &  H.  104,  sec.  78,  and  105,  sec.  80. 

In  this  kind  of  actions,  it  is  not  a  proper  practice  in  pleading^ 
to  set  out,  in  extenso,  the  deeds  upon  which  the  parties  rely» 
on  each  side,  to  make  out  their  titles.  In  our  judgment,  the 
charge  asked  was  properly  refused  for  the  reasons  stated. 

On  the  trial  of  the  cause,  the  defendant  Samuel  Casad 
was  allowed,  over  the  objection  of  the  plaintiffs,  to  testify 
that  in  a  conversation  with  John  Burkholder,  a  few  days 
before  the  date  of  Burkholder's  deed  to  him,  Burkholder 
said  that  he  had  made  a  deed  for  the  lands  in  controversy  to 
the  plaintiffs,  but  the  deed  was  still  under  his  control  and 
had  not  been  delivered  to  the  children ;  that  he  still  consid* 
ered  the  land  his,  for  he  had  full  control  over  the  deed ;  and 
that  he,  John  Burkholder,  would  make  him  a  warranty  deed^ 
and  give  him  a  good  title,  etc.  This  ruling  was  made  a 
ground  of  the  motion  for  a  new  trial.  There  is  no  principle 
of  law,  we  think,  on  which  the  ruling  of  the  court  in  admit- 
ting this  evidence  can  be  sustained. 

Upon  the  question  as  to  the  non-delivery  of  the  deed,  the 
declarations  of  John  Burkholder,  made  long  afterward,  were 
mere  hearsay,  and  should  not  have  been  received  against  the 
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plaintiffs.  If  the  deed  had  been  delivered,  his  declarations^ 
tending  to  disparage  or  destroy  the  title  which  he  had  made 
after  he  had  parted  with  it,  were  inadmissible  as  against  his 
grantees.  KietA  v.  Kerr,  17  Ind.  284.  In  any  view  of  the 
question,  as  between  the  parties  to  this  suit,  relating  to  the 
<ielivery  or  non- delivery  of  the  deed,  we  think  this  evidence 
was  wrongly  admitted. 

A  question  is  made  as  to  what  is  or  is  not  sufficient  evi« 
'dence  of  the  delivery  of  the  deed  by  John  Burkholder  to 
his  children,  the  appellants.  Counsel  for  the  appellants  asked 
this  instruction,  which  was  refused : 

"The  burden  of  proving  a  delivery  of  the  deed  under 
-which  plaintiffs  claim  does  not  rest  on  the  plaintiffs,  but  you 
-are  at  liberty  to  find  a  delivery,  unless  the  evidence  intro- 
duced by  the  defendant  overthrows  the  presumption  of  such 
•delivery,  and  convinces  you  that  no  such  delivery  was  ever 
made  or  intended." 

We  do  not  think  this  is  the  law  of  the  case.  We  think 
it  is  for  the  party  claiming  under  a  deed  to  show  that  the 
deed  has  been  delivered.  This  may  appear  from  evidence 
of  an  actual  delivery,  or  it  may  be  inferred  from  the  attend- 
ing circumstances. 

The  court  gave  the  following  instructions  on  the  subject 
•of  the  delivery: 

"  To  constitute  a  valid  deed  for  the  conveyance  of  land, 
the  instrument  must  not  only  be  signed  by  the  grantor,  but 
must  also  be  delivered. 

"  While  the  deed  of  a  grantor  may  have  been  signed  and 
acknowledged,  yet  if  it  remains  in  the  control  of  the  gfrantor 
and  undelivered,  it  is  no  deed,  and  no  title  can  pass  thereby 
until  a  delivery  takes  place. 

•'  To  constitute  a  delivery  of  a  deed,  there  must  be  some 
affirmative  acts  or  words  on  the  part  of  the  grantor,  showing 
that  he  intended  to  part  with  his  title  to  the  property 
described  in  the  deed. 

"There  must  be  a  delivery  of  a  deed  to  make  it  valid. 
In  this  case,  however,  if  you  find  that  the  plaintifis  were  of 
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tender  years,  the  delivery  need  not  be  to  the  plaintiffs  ia 
person.  It  is  sufficient  if  you  find  from  the  evidence,  taking^ 
into  consideration  all  the  circumstances  proved  as  surround- 
ing the  transaction,  that  John  Burkholder  either  delivered  it 
to  some  one  for  them,  or  intended  to  or  did  hold  said  deed 
for  the  benefit  of  his  children." 

In  view  of  the  authorities  cited  by  counsel,  on  both  sides^ 
and  which  we  have  examined,  we  can  not  say  that  the  rules 
here  given  were  not  as  favorable  to  the  appellants  as  they 
should  have  been.  We  think  there  must  be  some  act  or 
declaration  on  the  part  of  the  grantor,  from  which  it  may  be 
inferred  that  he  intended  to  part  with  the  title  to  the  prop- 
erty, and  this  whether  the  grantees  be  infants  or  adults. 
The  deed  may  be  delivered  to  the  grantee,  or  to  some  other 
person  for  him.  The  delivery  may  therefore  be  by  leaving' 
the  deed  with  the  proper  officer  to  be  recorded  with  intent 
to  deliver  it.  Its  delivery  may  be  inferred  from  the  fact  that 
it  is  found  in  the  possession  of  the  grantee,  unattended  by 
any  controlling  circumstances  to  the  contrary.  It  may  be 
delivered  without  being  actually  handed  over,  and  if  once 
delivered  its  retention  by  the  grantor  does  not  afTect  the  title 
of  the  grantee. 

It  is  clear,  however,  that  a  deed  may  be  written,  signed, 
acknowledged,  and  certified,  and  still  be  inoperative  for  want 
of  delivery.  No  particular  act  or  form  of  words  is  neces- 
sary to  constitute  a  delivery  of  a  deed.  Anything  done  by 
the  grantor,  from  which  it  is  apparent  that  a  delivery  was 
intended,  either  by  words  or^ts,  or  both  combined,  is  suf- 
ficient. See  Sonters  v.  Pumphrey^  24  Ind.  231,  and  cases 
cited. 

The  evidence  in  the  case  under  consideration  showed  that 
the  deed  of  John  Burkholder  and  his  brother  to  the  children 
was  not  recorded  until  after  the  lapse  of  six  months  and 
more  from  the  time  of  the  making  and  recording  of  the 
deed  to  Casad,  and  consequently  the  recording  of  the  deed 
could  not  be  successfully  relied  upon  as  an  act  of  delivery 
as  against  the  deed  to  Casad. 
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As  the  case  will  have  to  undergo  another  trial,  we  deem  it 
best  that  we  should  not  say  anything  more  about  the  facts 
of  the  case. 

The  answers  to  the  interrogatories  propounded  to  the  jury 
are  such  that  we  can  not  say  that  the  plaintiffs  were  entitled 
to  a  judgment  in  their  favor  upon  them^  notwithstanding  the 
general  verdict. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Dunning  et  ux.  v.  Vandusen  et  al. 

Wnx. — Cofutructicn  of, — Power, — ^A  testator  devised  all  his  property  to  his 
wife,  the  interest  given  being  described  as  follows :  "  All  my  real  estate  and 
personal  property,  to  settle  all  debts,  and  expenses,  and  claims,  collect  all 
debts ;  to  have  and  to  hold  her  life,  and  to  dispose  of  at  her  death  at  her 
pleasure." 

ffeldf  that  the  will  gave  to  the  devisee  an  estate  for  life  only,  with  a  power  of  dis- 
position of  the  fee. 

Sams. — ^Whether  such  power  of  disposition  co\ild  be  executed  by  deed,  or  whether 
it  must  be  by  will,  not  decided ;  but, 

Heldy  that  an  ordinary  warranty  deed,  in  fee  simple,  executed  by  the  dbvisee, 
which  made  no  reference  to  the  will  by  which  the  power  of  disposition  was 
given,  and  contained  no  evidence  of  an  intention  to  execute  the  power,  con- 
veyed only  the  life  estate  of  the  devisee. 

Same. — The  circumstance  that  the  will  charged  the  payment  of  debts  on  the 
devisee  did  not  enlarge  the  life  estate  to  a  fee  simple. 

From  the  Ohio  Circuit  Court. 

y.  A.  Works  and  y.  D.  Works,  for  appellants. 
W.  R.  yohnston,  H.  A.  Downey,  and  G.  W.  Mendell,  for 
appellees. 

Worden,  J. — ^This  was  an  action  by  Lucy  J.  Vandusen 
and  Conrad,  her  husband,  and  John  Craig,  against  James 
Dunning  and  Nancy,  his  wife,  to  recover  certain  real  estate. 
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There  were  four  paragraphs  in  the  complaint,  but  they 
were  all  finally  withdrawn^  except  the  first,  to  which  a  demur- 
rer was  filed  by  the  defendants,  for  want  of  sufficient  facts ; 
but  it  was  overruled,  and  exception  taken.  Final  judgment 
was  rendered  for  the  plaintiffs. 

The  only  error  assigned  is  based  upon  the  ruling  of  the 
court  in  overruling  the  demurrer. 

The  following  is  the  case  made  by  the  first  paragraph  of 
the  complaint : 

Robert  Craig  died  seized  of  the  lands  in  controversy.  He 
left  the  following  will,  viz. : 

State  of  Indiana,  Switzerland  County,  August  26th,  1866. 
The  last  will  and  testament  of  Robert  Craig :  I  give 
and  bequeath  unto  my  wife,  Mary  Craig,  all  my  real  estate 
and  personal  property,  to  settle  all  debts  and  expenses  and 
claims,  collect  all  debts ;  to  have  and  to  hold  her  life,  and  to 
dispose  of  it  at  her  death  at  her  pleasure.  As  witness  my 
hand  and  seal,  this  26th  day  of  August,  1866. 

"  Robert  Craig.  [Seal.] 

''  Witness,"  etc. 

This  will,  after  the  decease  of  the  testator,  was  duly  admit- 
ted to  probate,  and  the  widow,  Mary  Craig,  she  having  survived 
her  husband,  elected  to  take  under  the  will.  After  the  death 
of  the  testator,  viz.,  on  the  15  th  of  May,  1868,  Mary  Craig 
executed  to  James  Dunning  an  ordinary  statutory  warranty 
deed  for  a  tract  of  a  little  over  forty  acres  of  the  land  in 
controversy,  for  the  expressed  consideration  of  five  hundred 
dollars;  and  on  the  14th  of  January,  1869,  she  executed  a 
like  deed  to  Nancy  Dunning  for  a  little  over  thirty  acres  of 
the  land,  for  the  expressed  consideration  of  two  hundred 
and  seventy  dollars.  In  neither  of  these  deeds  is  any  refer- 
ence made  to  the  will  of  Robert  Craig,  or  the  power  con- 
tained therein,  or  the  source  from  which  the  said  Mary 
derived  her  title. 

The  grantees  of  these  deeds  have  possession  of  the  land 
granted  them. 

Mary  Craig  died  in  1871,  and  before  the  commencement 
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of  this  suit.    The  plaintiffs  are  the  only  heirs  at  law  of  Rob- 
ert Craig,  and  as  such  claim  the  land  in  controversy. 

If  the  will  only  gave  Mary  Craig  a  life  estate,  with  a  power 
of  alienating  the  fee,  and  the  power  has  not  been  executed, 
the  plaintiffs  were  doubtless  entitled  to  recover,  as  the  rever- 
sion would  descend  to  them  from  Robert  Craig.  It  is,  how- 
ever, contended  by  counsel  for  appellants,  that  by  the  terms 
of  the  will  the  fee  vested  in  the  widow,  Mary  Craig.  If  so, 
there  can  be  no  further  question  in  the  case,  and  the  appel- 
lants are  entitled  to  the  land.  But  we  are  of  a  different 
opinion  in  respect  to  the  will.  It  seems  to  us  to  be  pretty 
clear  from  the  terms  of  the  will,  that  the  testator  intended 
that  his  widow  should  take  a  life  estate  only,  with  a  power 
of  disposition  of  the  fee  at  her  death.  The  language  is,  "  to 
have  and  to  hold  her  life,  and  to  dispose  of  it  at  her  death 
at  her  pleasure."  There  is  an  omission  of  a  word  which 
may  be  supplied  without  altering  in  the  least  the  sense,  and 
then  the  sentence  will  read,  "  to  have  and  to  hold  during 
her  life,  and  to  dispose  of  it  at  her  death  at  her  pleasure." 
Here  is  an  express  limitation  of  the  estate  devised  to  the  life  of 
the  devisee.  The  case  is  much  like  that  of  Fraizer  v.  Hassey, 
43  Ind.  310,  where  the  will  of  the  testator  gave  his  wife  cer- 
tain real  estate  "  during  her  natursJ  life  to  her,  and  dispose 
of  the  same  as  she  may  think  best  for  the  interest  and  com- 
fort of  herself  and  my  children."  It  was  held,  that  the 
devisee  took  only  a  life  estate. 

There  are  numerous  authorities  which  make  it  clear,  that 
the  devisee,  Mary  Craig,  took  only  a  life  estate  under  the 
will.  An  old  case  is  that  of  Lief  v.  Saltingstone,  i  Mod. 
189.  There  the  will  contained  the  following  clause :  "  Item. 
For  Rees-Farm  (in  such  a  place),  I  will  and  bequeath  it  to 
my  wife,  during  her  natural  life ;  and  by  her  to  be  disposed 
of  to  such  of  my  children  as  she  shall  think  fit."  It  was 
held,  "that  the  wife  took  by  the  will  an  estate  for  her  own 
life,  with  a  power  to  dispose  of  the  fee.  She  cannot  take  a 
larger  estate  to  herself  by  implication  than  an  estate  for  life; 
because  an  estate  for  life  is  given  to  her  by  express  limitation." 
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The  case  of  Tomlinson  v.  Dighton^  i  Peere  Wms.  149,  S. 
C,  I  Salk.  239,  is  much  in  point.  There  the  devise  was  to 
the  wife  of  the  testator  for  life,  and  then  to  be  at  her  dis- 
posali  provided  it  be  to  any  of  his  children,  if  living,  if  not^ 
to  any  of  his  kindred  that  his  wife  shall  please.  It  was  held» 
that  the  wife  took  an  estate  for  life,  with  a  power  of  dispos- 
ing of  the  inheritance. 

•  Coming  down  about  a  century  later,  we  find  the  case  of 
Doe  v.  TTtorley,  10  East,  438.  In  this  case  the  testator 
devised  to  his  wife  **  all  his  personal  estate,  and  likewise  all 
his  freehold  estate,  during  her  natural  life,  and  also  at  her 
disposal  afterward,  to  leave  it  to  whomsoever  she  pleased." 
This  was  held  to  confer  only  a  life  estate  upon  the  devisee^ 
with  a  power  of  disposition  of  the  fee ;  and  it  was  also  held, 
that  the  fee  could  only  be  disposed  of  by  will.  The  latter 
branch  of  the  decision  was  made  to  turn  upon  the  word 
**  leave/'  used  in  the  will,  as  implying  a  disposition  by  will 
and  not  by  other  conveyance.  We  are  now,  however,  con- 
sidering what  estate  the  devisee  took  under  the  will,  and  not 
the  time  or  manner  of  the  execution  of  the  power. 

In  Henderson  v.  Vaulx^  10  Yerg.  30,  the  testator  devised 
to  his  wife  personal  and  real  property,  "during  her  natural 
life ;"  adding,  that  ''at  her  death,  it  is  my  will  and  desire  she 
should  have  the  disposal  of  one-half  the  property  to  whom- 
soever she  thinks  proper,  the  other  half  of  my  property, 
both  real  and  personal,  to  be  divided  among  my  brothers 
and  sisters,  or  their  heirs." 

It  was  held,  that  the  wife  took  only  a  life  estate  in  any  of 
the  property,  with  a  power  of  disposition  at  her  death  of  a 
moiety. 

The  case  of  Denson  v.  Mitchell,  26  Ala.  360,  is  clearly  in 
point.  There  the  testator  devised  to  his  wife  certain  prop- 
erty, concluding  as  follows :  "  All  of  which  she  is  to  have 
and  hold  during  her  natural  life,  and  at  her  death  to  dispose 
of  at  her  own  will  and  pleasure."  It  was  held,  that  she 
took  only  a  life  estate,  with  authority  to  dispose  of  the 
remainder. 
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We  make  the  following  extracts  from  the  opinion  of  the 
court  in  that  case:  ''The  authorities^  both  English  and 
American,  seem  generally  agreed  in  the  position,  that  an 
express  estate  for  life,  given  by  will,  negatives  the  intention 
to  give  the  absolute  property,  and  converts  words  conferring 
a  right  of  disposition  into  words  of  mere  power.  *  *  * 
Thdir  effect  is  npt,  therefore,  to  enlarge  by  implication  the 
previous  estate ;  but,  upon  the  death  of  the  life  tenant,  and 
in  default  of  appointment,  a  quasi  reversion  results  to  the 
representatives  of  the  testator,  or  it  falls  into  the  residuum, 
according  as  the  will  may  direct." 

A  passage  from  Kent  will  close  our  citations  of  authorities 
upon  this  point : 

**  A  devise  of  an  estate  generally,  or  indefinitely,  with  a 
power  of  disposition  over  it,  carries  a  fee.  But  where  the 
estate  is  given  for  life  only,  the  devisee  takes  only  an  estate 
for  life,  though  a  power  of  disposition,  or  to  appoint  the  fee 
by  deed  or  will,  be  annexed ;  unless  there  should  be  some 
manifest  general  intent  of  the  testator,  which  would  be 
defeated  by  adhering  to  this  particular  intent.''  4  Kent 
Com.  319. 

In  the  will  before  us,  there  is  nothing  to  show  any  gen- 
eral intent  on  the  part  of  the  testator,  that  the  devisee  should 
take  more  than  a  life  estate,  or  that  controls  the  express  lim- 
itation of  the  estate  toher  for  life. 

The  counsel  for  the  appellants  assume  the  position,  that 
"  where  real  estate  is  devised  to  the  wife  during  her  natural 
life,  with  power  to  dispose  of  the  same  as  she  sees  proper, 
she  tak^s  a  fee  simple,"  and  to  this  proposition  they  cite  the 
cases  of  Waring  v.  Waring^  17  Barb.  552;  Lillardv,  Rolh 
inson,  3Litt.4i5;  yarrotv,  Vaug/m,  2  G\lm3in,  132.  We  have 
examined  these  cases,  and  are  clearly  of  the  opinion  that 
neither  one  of  them  sustains  the  proposition.  In  the  case 
in  Barbour,  a  husband  devised  to  his  wife  certain  property 
for  life.  He  afterward  executed  a  codicil  by  which  he 
empowered  her  to  sell  the  same  property.     But  the  testator 
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survived  the  wife.  Hence,  the  question  here  involved  did 
not  and  could  not  arise. 

In  the  case  in  Gilman,  the  material  clause  in  the  will  reads 
as  follows:  "I  name  for  my  executrix  testamentary  the 
person  of  Julie  Beauvais,  my  wife,  to  whom  I  give  the  enjoy- 
ment of  all  my  property,  as  well  real  as  personal,  that  I  may 
have  after  my  death,  and  at  the  moment  of  my  dying,  for 
her  to  enjoy  peaceably  during  her  life."  There  was  a  sub- 
sequent clause  in  the  will  that  empowered  her  to  sell  such 
of  the  property  as  she  thought  proper,  if  she  did  not  derive 
sufficient  from  the  revenue  of  the  property  to  enable  her  to 
live  with  independence.  It  was  decided,  that  she  took  only 
a  life  estate,  with  a  power  to  dispose  of  the  reversion,  if 
necessary  for  the  purpose  specified. 

This  case  is  in  entire  harmony  with  the  conclusion  at 
which  we  have  arrived.  The  same  may  be  said  of  the  case  in 
Littell.  The  terms  of  the  will  in  that  case  were :  "  I  lend 
all  my  estate,  of  all  kind,  to  my  wife  during  her  natural 
life ;  and  I  give  all  the  said  estate  to  be  divided  equally 
between  the  children  of  Thomas  Prather,  deceased,  at  his 
death,  unless  my  said  wife  shall  order  it  to  the  contrary." 
It  was  held,  that  the  wife  took  a  life  estate  only,  and  that 
the  words  "unless  my  said  wife  shall  order  it  to  the  con- 
trary" gave  her  a  power  to  dispose  of  the  fee. 

The  counsel  for  the  appellants  assume  another  position, 
viz.,  that  "  a  devise  of  an  estate  generally,  with  a  power  to 
convey  the  same,  creates  a  fee."  This  proposition  may  be 
conceded.  It  is  in  accordance  with  the  paragraph  above 
quoted  from  Kent,  and,  we  believe,  with  the  general  current 
of  authorities.  But  it  has  no  application  to  the  case  here* 
Here  there  is  not  a  devise  generally,  but  the  estate  is 
expressly  limited  to  the  life  of  the  devisee. 

The  appellants  also  urge,  that  "  where  words  of  inheri- 
tance are  not  used,  but  a  charge  is  fastened  upon  the  estate 
and  the  person  of  the  devisee,  as  the  payment  of  debts,  it 
raises  it  to  a  fee." 

This  proposition  has  reference  to  the  clause  in  the  will  by 
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which  the  devisee  is  required  ''to  settle  all  debts  and 
expenses  and  claims. 

In  2  Jarman  on  Wills,  171,  the  law  on  this  subject  is  stated 
as  follows  :  '*  It  has  been  long  settled  that  where  a  devisee, 
whose  estate  is  undefined,  is  directed  to  pay  the  testator's 
debts  or  legacies,  or  a  specific  sum  in  gross,  he  takes  an 
estate  in  fee,  on  the  ground  that  if  he  took  an  estate  for  life 
only,  he  might  be  damnified  by  the  determination  of  his 
interest  before  reimbursement  of  his  expenditure.  *  *  * 
The  rule  under  consideration,  however,  is  confined  to  indefi- 
nite devises ;  for  where  the  direction  to  pay  is  imposed  on 
a  person  to  whom  there  is  given  an  express  estate  for  life, 
or  an  estate  tail  (whether  limited  in  express  terms,  or 
arising  constructively  by  implication  from  words  introducing 
the  devise  over),  the  charge  is  inoperative  to  enlarge  such 
estate  for  life  or  estate  tail,  to  a  fee  simple."  See,  also, 
upon  this  point,  Tanner  \.  Livingston^  I2  Wend.  83,  Fox  v. 
Phelps,  17  Wend.  393,  and  Tutor  v.  Tator^  4  Barb.  431. 
Here  the  estate  of  the  devisee  is  expressly  limited  to  the 
term  of  her  life,  and  cannot  be  enlarged  to  a  fee  by  the 
charge  imposed  upon  her. 

We  now  proceed  to  inquire  whether  the  power  created  by 
the  will  has  been  validly  executed. 

It  is  claimed  by  the  counsel  for  the  appellees,  that  the  lan- 
guage of  the  will  is  such  as  to  limit  the  time  of  the  exe- 
cution of  the  power  to  the  period  of  the  death  of  Mary 
Craig,  and  hence,  that  it  could  only  be  executed  by  will. 
Doubtless  a  general  power  to  dispose  of  real  estate,  no  par- 
ticular mode  of  execution  being  provided  for,  may  be  exe- 
cuted either  by  deed  or  will.  Perhaps  if  Mary  Craig  could 
not  execute  the  power  until  the  time  of  her  death,  it  could 
only  be  executed  by  will ;  but  the  question  is  one  regarding 
the  time  more  than  the  manner  of  the  execution  of  the 
power.  If  she  could  not  execute  the  power  until  the  period 
of  her  death,  and  if,  therefore,  no  instrument  but  a  will  could 
be  made  effectual  for  that  purpose,  it  follows  that  the  power 
must  have  been  executed  by  will  or  not  at  all. 
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The  will,  as  we  have  seen,  gives  Mary  Craig^  an  estate  for 
life, '*  to  dispose  of  it  at  her  death  at  her  pleasure."  This 
language  is,  perhaps,  susceptible  of  two  constructions :  First, 
as  authorizing  the  devisee  at  any  time  to  cispos;:  of  the 
reversion,  her  life  estate  being  carved  out  of  the  property, 
which  reversion  or  estate  so  to  be  disposed  of  wa^;  to  com- 
mence "at  her  death  ;"  or,  second,  as  authorizing  her  "at 
her  death  "  to  dispose  of  the  reversion.  In  other  words,  the 
terms  "  at  her  death  "  have  reference  to  the  time  of  the  com- 
mencement of  the  estate  to  be  disposed  of  under  the  power, 
or  they  have  reference  to  the  time  when  the  disposition  may 
be  made. 

If  the  former  construction  is  to  prevail,  then  M^ry  Craig 
could  at  once,  upon  the  death  of  the  testator,  have  disposed 
of  the  entire  property,  and  invested  the  purchaser  with  the 
fee  simple,  by  the  conveyance  of  her  life  estate  and  the  exe- 
cution of  the  power  to  dispose  of  the  reversion.  Both  these 
purposes  could  doubtless  be  effected  by  the  same  instru- 
ment, sufficient  language  being  used  to  show  a  purpose  and 
intent  to  execute  the  power.  Or  she  might  convey  her  life 
estate  to  one,  and  by  a  proper  execution  of  the  power,  vest 
the  reversion  in  another,  inasmuch  as  by  statute  freehold 
estates  may  be  created  to  commence  at  a  future  day.  i  G. 
&  H.  266,  sec.  37.  With  this  construction,  the  cevisee, 
immediately  upon  the  death  of  the  testator,  had,  including 
her  life  estate  and  the  beneficial  power  of  di  '>posiLic»n  of  the 
reversion,  an  interest  equivalent  to  a  fee  simplj  for  all  the 
purposes  of  alienation.  To  be  sure,  if  she  did  not  execute 
the  power,  the  reversion  would  descend  to  the  heirs  of  the 
testator,  but  she  might  in  her  lifetime  have  disponed  of  the 
entire  estate. 

The  latter  interpretation,  viz.,  that  the  words  *•  at  her 
death  "  have    reference  to  the  time  when  the  disposition 

* 

might  be  made,  seems  to  us  to  be  the  true  one,  .md  the  one 
that  most  certainly  reflects  the  real  intention  of  llvj  te  tator. 
But  on  this  point  wc  make  no  decision,  inasmuch  as  we  have 
concluded  that  the  power  was  not  well  executed  on  grounds 
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hereinafter  stated.  It  may  be  remarked,  before  leaving  this 
point,  that  it  would  seem  that  if  the  power  was  to  be  exe- 
cuted at  the  death  of  the  devisee,  it  could  not  have  been 
executed  before  that  time.  '*  It  is  the  general  rule,"  says 
Chancellor  Kent,  "  that  a  power  cannot  be  exercised  before 
the  lime  in  which  it  was  the  intention  of  the  grantor  of  the 
power  that  it  should  be  exercised."     4  Kent  Com.  334. 

The  following  authorities  bear  more  or  less  upon  the 
point  above  stated:  Tomlinson  v.  Dighton^  supra;  Coxe  w. 
Day,  13  East,  118;  Gastw.  Porter^  13  Penn.  St.  533 ;  Fainnan 
v.  Bcal,  14111.  244;  Christy  v.  Pulliatn,  17  111.  59;  S.  C, 
19  1^1-  33 1 J   I  Sugden  Powers,  3  Am.  ed.,  side  p.  334. 

We  think  it  clear,  whether  Mary  Craig  could  have  executed 
the  power  in  her  lifetime  or  otherwise,  that  the  deeds  exe- 
cuted by  her,  respectively,  to  James  and  Nancy  Dunning, 
cannot  be  regarded  as  such  execution.  They  were,  as  we  have 
seen,  simple  conveyances  in  the  statutory  form,  by  which 
the  grantor  for  the  consideration  named  conveyed  and  war* 
ranted  the  land  to  the  grantees  respectively.  There  is  no 
allusion  in  them  to  the  will,  nor  is  there  any  circumstance 
tending  to  show  an  intention  to  execute  the  power.  She 
had  «!  life  estate  which  she  could  convey,  and  upon  which 
her  deeds  could  operate.  The  deeds  executed  by  her  speak 
only  the  language  of  ordinary  conveyances,  and  there  is 
nothing  in  them  from  which  it  can  be  inferred  that  she 
intended  to  do  more  than  convey  the  estate  which  was  vested, 
or  which  she  supposed  was  vested  in  her.  She  doubtless 
supposed  that  the  fee  was  vested  in  her,  and  executed  the 
conveyances,  with  a  warranty,  but  the  language  of  her  con- 
veyances implies  that  she  intended  to  convey  only  what  she 
supposed  was  her  own,  and  not  that  she  intended  to  exe- 
cute the  power  contained  in  the  will,  by  which  she  was 
authorized  to  vest  in  the  purchasers  a  title  which  hitherto 
had  been  in  others. 

This  case  differs  from  that  of  Fraizer  v.  Hassey^  supra,  as 
here  there  were  warranties  in  the  deeds.  But  the  circum* 
stance  that  the  deeds  here  contain  warranties  cannot  be 
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regarded  as  showing  an  intent  to  execute  the  power.  It 
rather  shows  that  the  grantor  supposed  she  owned  the  fee, 
and  was  willing  to  warrant  her  supposed  title.  Here  the 
deeds  executed  by  Mary  Craig  can  attach  to  the  estate  vested 
in  her;  and  that  being  the  case,  and  there  being  no  intention 
shown  to  execute  the  power,  they  cannot  be  deemed  as  such 
execution. 

We  quote  the  following  passages  from  Chancellor '  Kent 
on  this  subject :  "  The  power  may  be  executed  without 
reciting  it,  or  even  referring  to  it,  provided  the  act  shows 
that  the  donee  had  in  view  the  subject  of  the  power.  In 
the  case  of  wills,  it  has  been  repeatedly  declared,  and  is  now 
the  settled  rule,  that  in  respect  to  the  execution  of  a  power, 
there  must  be  a  reference  to  the  subject  of  it,  or  to  the  power 
itself;  unless  it  be  in  a  case  in  which  the  will  would  be  inop- 
erative, without  the  aid  of  the  power,  and  the  intention  to 
execute  the  power  became  clear  and  manifest.  The  gen- 
eral rule  of  construction,  both  as  to  deeds  and  wills,  is,  that 
if  there  be  an  interest  and  a  power  existing  together  in  the 
same  person,  over  the  same  subject,  and  an  act  be  done  with- 
out a  particular  reference  to  the  power,  it  will  be  applied  ta 
the  interest,  and  not  to  the  power.  If  there  be  any  legal 
interest  on  which  the  deed  can  attach,  it  will  not  execute 
a  power.  If  an  act  will  work  two  ways,  the  one  by  an 
interest  and  the  other  by  a  power,  and  the  act  be  indifier- 
ent,  the  law  will  attribute  it  to  the  interest  and  not  to  the 
authority.  *  *  *  The  intent  must  be  so  clear  that  no 
other  reasonable  intent  can  be  imputed  to  the  will ;  and  if 
the  will  does  not  refer  to  the  power,  or  the  subject  of  it,  and 
if  the  words  of  the  will  may  be  satisfied  without  supposing 
an  intention  to  execute  the  power,  then,  unless  the  intent  to 
execute  the  power  be  clearly  expressed,  it  is  no  execution 
of  it."    4  Kent  Com.  334,  335. 

Turning  to  some  of  the  adjudged  cases  on  the  subject, 
that  oiDenn  v.  Roake,  5  B.  &  C.  720,  is  found  to  be  much  in 
point.  There  A.  B.  was  seized  in  fee  of  one  moiety  of  cer- 
tain premises  in  the  county  of  S.^  and  tenant  for  life,  with 
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power  of  appointment  by  deed  or  will,  of  the  other  moiety. 
She  made  a  will,  devising  as  follows :  "  I  give  and  devise 
all  my  freehold  estates  in  L.  and  county  of  S.,  or  elsewhere, 
to  my  nephew,**  etc.  It  was  held,  that  the  devise  did  not 
operate  as  an  execution  of  the  power,  and  passed  that  moiety 
only  of  which  the  testator  was  seized  in  fee.  Abbott,  C.  J., 
in  delivering  the  opinion  of  the  court,  said :  "  The  rule  or 
principle  of  decision  applicable  to  this  case  has  its  origin 
in  the  case  of  Sir  E.  C/ere,  6  Co.  1 7.  The  best  exposition 
of  it  seems  to  be  that  given  by  Lord  Chief  Justice  HoBARTin 
the  Commendam  case,  Hob.  159,  160,  'If  an  act  will  work 
two  ways,  the  one  by  an  interest,  the  other  by  an  author- 
ity or  power,  and  the*  act  be  indifferent,  the  law  will 
attribute  it  to  the  interest,  and  not  to  the  authority ;  and  so 
you  must  take  it,  for  JicHo  cedit  veritatu  *  *  Where  an 
interest  and  authority  meet,  if  the  party  declare  clearly  that 
his  will  is  that  this  act  shall  take  effect  by  his  authority  or 
power,  there  it  shall  prevail  against  the  interest;  ioxmodtiset 
conventio  vincunt  legem.  *  *  Nay  more,  though  the  party 
do  not  make  an  express  declaration,  yet  if  his  act  do  import 
a  necessity  to  work  by  his  power,  or  else  to  be  wholly  void, 
the  benignity  of  the  law  will  give  way  to  effect  the  meaning 
of  the  party.'  *  *  In  the  case  now  before  the  court  the 
testatrix  has  not  referred  to  her  power,  and  she  had  lands 
in  the  county  of  Surrey,  upon  which  the  will  may  work  by 
her  interest,  viz.;  the  other  moiety  of  the  tenements  in  ques- 
tion ;  and  therefore  if  there  were  nothing  more  in  the  case, 
it  seems  very  clear  that  the  law  could  not  attribute  the  will 
to  the  power,  nor  infer  that  she  intended  to  execute  the 
power." 

The  case  of  Blagge  v.  Miles^  i  Story,  426,  may  be 
regarded  as  the  leading  American  case  on  the  subject./"  In 
this  case,  about  all  the  authorities  on  the  point  seem  to  be 
collected.  Mr.  Justice  Story,  in  speaking  of  Sir  Edwufd 
Clere's  Case  (p.  449),  said,  it  "  is  not  only  unquestionable 
law,  and  has  so  been  always  held ;  but  it  affords  a  strong  illus* 
Vol.  XLVII.— 28 
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tration  of  the  true  doctrine.  In  that  case,  it  was  held,  that 
the  power  was  well  executed,  notwithstanding  it  was  not 
referred  to,  because  otherwise  the  devise  in  the  will  would 
be  inoperative  and  void.  The  testator  had  no  estate  in  the 
property  devised,  but  only  a  power  over  it ;  and  so,  ut  res 
magis  valeat,  quam  percat,  it  was  held,  that  he  intended  to 
execute  the  power/'  He  further  says,  that  there  is  no  objec- 
tion to  the  doctrine  of  Lord  Chief  Justice  Hobart,  as  stated 
in  the  Comntendam  Case,  He  says,  it  "  proceeds  upon  the 
plain  ground,  that  there  is  nothing  in  the  will,  which  shows 
any  intention  to  execute  the  power ;  and  in  cases  of  doubt 
the  court  cannot  deem  it  a  good  execution  of  the  power." 

In  yones  v.  Wood^  i6  Penn.  St.  25, 42,  the  court  hold,  that 
''when  the  donee  of  a  power  to  sell  land  possesses,  also,  an 
interest  in  the  subject  of  the  power,  a  conveyance  by  him,  with- 
out actual  reference  to  the  power,  will  not  be  deemed  an 
execution  of  it,  except  there  be  evidence  of  an  intention  to 
execute  it,  or,  at  least,  in  the  face  of  evidence  disproving 
such  intention ;  but  where  the  donee  has  no  estate  in  the 
premises,  and  his  conveyance  can  only  be  made  operative 
by  treating  it  as  an  exertion  of  the  power  to  sell,  it  will  be 
so  considered." 

In  I  Sug.  Powers,  side  p.  232,  it  is  said:  ''It  will  be 
collected  from  the  precedent  in  a  preceding  page,  first,  that  the 
deed  executing  the  power  should  be  expressed  to  be  in  exer- 
cise of  it ;  secondly,  of  every  other  authority  enabling  the 
donee  in  that  behalf;  and,  thirdly,  that  it  should  be  shown  in 
the  body  of  the  deed  that  the  formalities  required  to  the 
execution  of  the  power  are  complied  with.  Every  well 
drawn  deed  of  appointment  embraces  these  three  points; 
the  first  clearly  evinces  the  intention  of  the  person  executing 
the  power,  which  is  particularly  necessary  where  he  has  an 
interest  as  well  as  a  power,"  etc. 

It  may  be  observed,  that  the  case  before  cited  from  14  III, 
which  is  in  some  respects  like  the  one  in  judgment,  is  dis- 
tinguishable from  it  in  this,  that  in  that  case  the  deed  which 
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was  held  to  execute  the  power,  contained  a  reference  to  the 
will  creating  the  power. 

'  We  are  of  opinion  that  the  deeds  of  Mary  Craig  did  not 
execute  the  power  vested  in  her  by  the  will,  and  hence  that 
the  judgment  below  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 


Brown  v.  Byroads.  1 47  ^ 

CoNTiUBUTORY  Negugence. — Master  and  Servant. — ^An  emplofee  in  a  stave 
factory,  in  the  absence  and  in  violation  of  the  directions  of  his  emplojreri^ 
exchanged  his  usual  and  proper  place  of  work,  for  which  he  was  employed^  as 
a  catcher — a  place  of  little  or  no  danger — ^for  that  of  sawyer,  a  much  more 
dangerous  position ;  and,  while  he  was  so  acting  as  sawyer,  a  band  wheel 
broke,  and  one  of  the  pieces  hit  and  injured  the  employee. 

Htld^  that  the  employee,  by  going  from  his  proper  place  into  one  of  greater  dan- 
ger, contributed  to  his  injury,  and  was  not  entitled  to  recover  damages  for  his 
injury. 

PLEADIN& — Datnaga* — ^A  complaint  for  damages,  for  injuries  to  a  person  caused 
by  negligence,  is  not  bad  on  demurrer,  merely  because  it  does  not  allege  the 
amount  of  special  damage  to  the  plaintiff,  or  of  expenses  alleged  to  have  been 
laid  outy  or  of  services  lost. 

From  the  Boone  Circuit  Court 

A.  %  Boone  and  R,  JV,  Harrison,  for  appellant* 

Downey,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant  and  another,  who  was  not  served  with 
process.  Brown  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  his  demurrer  was  overruled.  He  then  answered 
in  two  paragraphs,  to  the  second  of  which  there  was  a  gen- 
eral denial.  The  cause  was  tried  by  a  jury,  and  there  was  a 
general  verdict  for  the  plaintiff,  with  answers  to  certain  inter- 
rogatories propounded  to  the  jury.  A  motion  for  a  new  trial 
was  made  by  the  defendant  and  overruled  by  the  court.  Final 
judgment  was  rendered  on  the  verdict  for  the  plaintiff. 

The  errors  assigned  call  in  question  the  rulings  of  the 
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court  in  overruling  the  demurrer  to  the  complaint,  and  ia 
refusing  to  grant  a  new  trial. 

The  complaint  states  that  the  defendants  owned  a  stave 
factory ;  that  the  plaintiff,  for  hire,  agreed  to  work  for  the 
defendants  in  and  about  the  factory,  at  their  request  and 
under  their  direction  and  control ;  that  the  machinery  was 
defective  and  unsafe,  and  was  run  in  a  careless,  negligent^ 
and  unskilful  manner  by  the  defendants,  of  which  the  plain- 
tiff was  ignorant;  that  while  the  plaintiff  was  at  his  usual 
and  proper  place  at  work  in  said  factory,  he  not  being  an 
engineer,  nor  having  any  direction  or  control  over  said 
machinery,  and  under  the  direction  and  control  of  the  defend- 
ants, he  received  certain  injuries  to  his  person  by  the  break- 
ing of  said  defective  machinery,  while  running  at  an  unusual, 
dangerous,  and  high  rate  of  speed  under  the  direction  of  the 
defendants,  of  so  serious  a  nature  as  to  endanger  his  life  ; 
that  he  did  not,  by  his  own  fault  or  negligence,  contribute  ta 
his  injuries ;  that  by  means  of  his  injuries  he  became  sick^ 
sore,  lame,  and  disordered,  and  so  continued  for  a  long  time, 
and  suffered  and  underwent  great  pain,  and  was  hindered  and 
prevented  from  transacting  and  attending  to  his  lawful  and 
necessary  affairs,  and  lost  and  was  deprived  of  divers  great 
gains,  profits,  and  advantages,  which  he  might  and  would 
otherwise  have  derived  and  acquired,  expended  large  sums 
of  money  for  nursing,  care,  and  medical  attendance,  etc. ; 
that  by  reason  of  said  injuries  he  has  been  and  is  rendered 
a  cripple  for  life ;  wherefore  he  demands  judgment  for  five 
thousand  dollars,  and  other  proper  relief. 

The  first  paragraph  of  the  answer  was  a  general  denials 
The  second  paragraph  amounted  to  a  general  denial. 

The  objections  urged  against  the  complaint  are,  that  there 
is  no  allegation  of  the  amount  of  special  damages  to  the 
plaintiff,  nor  of  the  amount  of  expenses  or  the  value  of  ser- 
vices lost.  We  regard  the  complaint  as  containing  a  good 
cause  of  action.  The  defects  mentioned  might  probably  be 
a  reason  for  excluding  evidence  of  any  damages  of  the  kinds 
mentioned. 
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Among  the  reasons  for  a  new  trial,  it  was  urged  that  the 
verdict  of  the  jury  was  not  sustained  by  sufficient  evidence. 
We  are  clearly  of  the  opinion  that,  on  this  ground,  the  new 
trial  should  have  been  granted.  The  part  of  the  machinery, 
which  it  is  contended  was  defective,  was  a  wheel  or  pulley 
which  carried  a  band,  and  the  alleged  defect  was,  that  it  had 
once  before  been  broken,  and  was  mended  by  riveting  pieces 
-of  iron  upon  it  in  such  a  manner  as  to  hold  the  parts  together 
as  they  were  before  it  was  broken.  The  evidence  tended  to 
show  that  the  wheel  was  safe  if  run  at  an  ordinary  speed,  and 
with  reasonable  care ;  and  it  had  been  used  in  this  condition 
for  several  years.  The  plaintiff  knew  of  this  condition  of 
the  wheel ;  the  injury  resulted  from  the  bursting  or  breaking 
of  this  wheel,  and  from  the  plaintiff's  being  struck  by  one  of 
the  pieces. 

Several  hands  were  employed  at  the  factory,  each  having 
lis  own  department  of  the  work  to  do.  Preserve  Brown 
was  cutter,  Peter  Byroads,  the  plaintiff)  was  catcher,  Scott 
Millett  was  sawyer,  John  Garner  bolt-puller.  Kersey  and 
Wiltshire  pilers,  and  Ben  and  James  Monroe  engineers.  It 
was  the  duty  of  the  catcher  to  catch  the  staves  as  they  were 
cut,  and  this  position  was  one  of  little  or  no  danger.  In  front 
of  the  sawyer  were  two  buzz  saws,  and  at  a  greater  distance 
the  wheel  which  broke.  The  sawyer  placed  the  staves,  sev- 
eral at  a  time,  upon  the  frame  in  front  of  the  saws,  and  moved 
them  against  the  saws,  cutting  them  in  the  same  lengths,  the 
pieces,  which  were  cut  off  at  each  end,  falling  down  so  as  to 
accumulate  and  interfere  with  the  saws,  if  not  removed.  This 
position  was  one  of  much  greater  danger  than  that  of  catcher. 
The  plaintiff  had  been  employed  to  serve  as  catcher,  but  at 
the  time  of  the  injury  had  exchanged  places  with  MiUett, 
the  sawyer,  and  was  himself  acting  as  sawyer,  while  Millett 
was  acting  as  catcher. 

The  evidence  is  quite  satis&ctory  that  this  change  of 
places  was  not  only  without  the  sanction  of  the  defendants^ 
but  was  in  direct  violation  and  disregard  of  their  directions 
and  instructions.    The  tendency  of  the  evidence,  so  far  as  it 
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tends  to  disclose  a  cause  for  the  breaking  of  the  wheel,  is 
to  show,  that  it  may  have  resulted  from  a  want  of  proper 
care  in  freeing  the  saws  from  the  blocks  or  pieces  which 
were  cut  off  the  staves.  The  injury  was  received  on  Satur- 
day,  in  the  forenoon,  and  the  evidence  shows  that  while  the 
engine  was  probably  not  running  any  more  rapidly  than  usual, 
the  timber  and  the  staves  were  being  handled  more  rapidly, 
in  order  to  get  through  with  the  usual  amount  of  work  at  an 
earlier  hour.  But  the  evidence  shows  that  the  plaintiff 
assented  to  this,  and  was  equally  desirous  with  the  others  to 
get  through  with  the  day's  work.  Neither  of  the  defendants 
was  present. 

The  complaint  alleges  that  the  injury  occurred  while  the 
plaintiff  was  at  his  usual  and  proper  place.  This  is  untrue. 
It  also  states  that  the  plaintiff  did  not,  by  his  own  fault  or 
negligence,  contribute  to  his  injury.  This,  too,  is  untrue. 
On  the  contrary,  he  went  out  of  his  proper  place,  and,  by 
going  into  one  of  greater  danger,  did  contribute  to  his  injury, 
and  for  that  reason  was  not  entitled  to  recover.  2  Davis  Ind«. 
Digest,  title  Negligence. 

Questions  are  made  as  to  the  correctness  of  rulings  of  the 
court  in  giving  certain  instructions,  and  in  refusing  to  give 
others,  but  in  the  present  state  of  the  evidence  in  the  case^ 
we  do  not  deem  it  necessary  to  consider  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 


Alx£n  v.  Jones. 

Eminent  Domain. — ^The  right  of  eminent  domain  lies  donnant  in  tJie  State  until 
legislative  action  is  had  pointing  out  the  occasion,  mode,  conditions,  and  a^^en-^ 
cies  for  its  exercise ;  and  it  should  never  be  exercised  except  when  *he  public 
interest  clearly  demands  it,  and  then  cautiously  and  in  accordance  wilih  law. 
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Same. — Construction  of  Statute. — Cities. — Power  to  Appropriate  Private  Prop- 
erty to  Construct  Sewers. — Under  the  act  of  1867  for  the  incorporation  of 
cities,  a  city  does  not  possess  the  power  to  condemn  and  appropriate  private 
property  for  the  construction  of  sewers. 

Same. — ^The  forty- third  subdivision  of  the  fifty- third  section  of  the  act  of  1867 
for  the  incorporation  of  cities,  which  provides  that  the  common  council  may 
enforce  ordinances  **  to  construct  and  regulate  sewers,  drains,  and  cisterns,  and 
provide  for  the  payment  of  the  cost  of  constructing  the  same,"  does  not  confer 
the  power  to  condemn  and  appropriate  private  property  for  the  construction  of 
sewers. 

Same. — The  fifty-first  subdivision  of  section  53  of  the  act  of  1867  for  the  incor- 
poration of  cities,  which  provides  that  the  common  council  may  enforce  ordi- 
nances "  to  provide  on  what  terms  real  estate  in  such  city  may  be  drained  by 
means  of  surface  or  underdrains  over  and  across  other  real  estate  therein/' 
relates  to  the  construction  of  drains  by  one  land-owner  over  and  across  the 
lands  of  another,  and  not  to  the  construction  of  public  sewers. 

From  the  Tippecanoe  Circuit  Court. 

F.  B.  Everett,  for  appellant. 

y.  R.  Coffroth  and  T.  B.  Ward,  for  appellee. 

Downey,  J. — ^This  was  an  appeal  from  a  precept  issued  by 
authority  of  the  city  council  of  the  city  of  Lafayette  for  the 
collection  of  an  assessment  made  upon  the  real  estate  of  the 
appellee  in  favor  of  the  appellant,  who  was  the  contractor  in 
the  construction  of  a  sewer.  The  sewer  was  not  constructed 
on  or  along  any  public  street  or  alley  of  the  city,  except  at 
the  north  end  where  it  is  located  across  Columbia  street^ 
but  is  located  and  constructed  on  and  across  private  property^ 
where  there  is  no  street  or  alley.  The  city  council  passed 
a  general  ordinance  providing  for  the  construction  of  sewers 
on  and  across  private  property,  the  assessment  of  the  dam- 
ages to  the  property  owners,  etc.,  the  sections  of  the  ordi- 
nance corresponding  substantially  with  the  sections  of  the 
act  relating  to  the  incorporation  of  cities,  which  provide  for 
the  assessment  of  damages  and  benefits  in  the  opening  and 
improvements  of  streets.  It  is  not  deemed  necessary  to  set 
out  the  ordinance  here,  as  its  exact  provisions  do  not  become 
material  in  the  decision  of  the  case.  The  city  also  passed 
another  ordinance  providing  for  the  construction  of  this 
particular  sewer. 
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A  demurrer  to  the  transcript  was  filed  by  the  appellee 
herein,  in  the  circuit  court,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the 
demurrer  was  sustained  by  the  court.  This  ruling  is  the 
error  assigned. 

Two  questions  are  presented  and  argued : 

I.  Has  the  city  the  power  to  condemn  and  appropriate 
private  property  for  the  construction  of  the  sewer?  and,  2. 
If  it  has  the  power,  did  it  exercise  it  according  to  law  in 
this  case? 

As  was  said  in  The  City  of  Columbus  v.  Storey,  35  Ind.  97, 
the  law  of  1867,  on  the  subject  of  the  incorporation  of  cities, 
with  reference  to  sewers,  is  different  from  the  law  as  origfi- 
nally  enacted  on  that  subject,  and  so  does  it  differ  from  the 
act  of  1857.  In  the  original  act  in  section  57,  and  in  the 
act  of  1857  in  section  59,  express  power  was  conferred  upon 
the  city  council  "  to  construct  and  establish  sidewalks,  cross- 
ings, drains,  and  sewers."  But  in  the  act  of  1867  the  words 
''drains  and  sewers  "  are  omitted  in  that  connection.  3  Ind. 
Stat.  94,  sec.  61. 

Section  53  of  that  act,  in  enumerating  the  powers  of  the 
common  council  to  enforce  ordinances,  contains  the  follow- 
ing: 

"  43d.  To  construct  and  regulate  sewers,  drains,  and  cis- 
terns, and  provide  for  the  payment  of  the  cost  of  construct- 
ing the  same ;  to  cause  the  same  to  be  done  by  contracts, 
given  to  the  best  bidder,  after  advertising  to  receive  propo- 
sals therefor;  to  provide  for  the  estimate  of  the  cost  thereof, 
and  the  assessment  of  the  same  upon  the  owners  of  such  lots 
and  lands  as  may  be  benefited  thereby,  in  such  equitable 
proportion  as  the  common  council  may  deem  just,  which 
estimate  shall  be  a  lien  upon  such  lots  and  lands,  and  may 
be  enforced  by  sale  of  the  same,  in  such  manner  as  the 
common  council  may  provide." 

Counsel  for  appellant  say :  "  If  this  subdivision  relates  to 
the  construction  of  sewers  through  private  property,  then  we 
respectfully  submit  that  it  is  complete  authority  to  sustain 
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the  acts  of  the  city  council ;  for  although  the  right  to  con- 
demn property  for  the  use  of  a  sewer  is  not  expressly  con- 
ferred, yet  it  is  necessarily  incident  to  the  powers  granted, 
and  therefore  must  be  implied. 

Counsel  also  say :  "  If  this  subdivision  does  not  contemplate 
the  construction  of  sewers  through  private  property,  then  is 
not  the  power  conferred  by  subdivision  fifty-one  fo  the  same 
section,  which  reads  as  follows : 

"*5ist.  To  provide  on  what  terms  real  estate  in  such  city 
may  be  drained  by  means  of  surface  or  underdrains  over 
and  across  other  real  estate  therein  ?' 

"And  if  this  fifty-first  subdivision  does  confer  the  power, 
then  does  not  the  forty-third  subdivision  prescribe  the  mode 
of  exercising  such  power,  and  do  not  the  two  provisions  war- 
rant the  city  in  doing  what  was  done  in  this  case?** 

No  objection  is  made  to  the  form  of  the  ordinance  passed 
by  the  common  council,  but  the  question  is,  had  it  the  right 
to  exercise  the  power  of  taking  private  property  by  and  in 
pursuance  of  the  ordinance  ?  The  forty-third  subdivision 
gives  power  to  the  council,  by  ordinance,  to  construct  and 
regulate  sewers,  drains,  and  cisterns,  and  provide  for  payment 
of  the  cost  of  constructing  the  same.  This  language  does  not 
seem  t;o  us  to  confer^the  power  claimed.  The  cost  of  con- 
structing a  sewer  is  clearly  a  different  thing  from  the  acqui- 
sition of  the  right  to  construct  the  sewer  through  the  lands 
of  a  private  individual. 

The  fifty-first  subdivision,  authorizing  the  council,  by  ordi- 
nance, to  provide  on  what  terms  real  estate  in  the  city  may 
be  drained  over  and  across  other  real  estate  therein,  seems 
to  us  to  relate  to  the  construction  of  drains,  etc.,  by  one 
land-owner  over  and  across  the  lands  of  another,  and  not  to 
the  construction  of  public  sewers  by  the  city. 

It  can  not  be  successfully  claimed  that  the  power  to  con- 
demn lands  of  private  persons  is  necessarily  implied  in  the 
grant  of  power  to  enforce  ordinances  to  construct  sewers. 
That  power  may  exist  and  be  exercised  in  the  construction 
of  sewers  along  the  streets  and  alleys  of  the  city,  or,  whea 
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the  right  can  be  secured  by  contract,  in  the  lands  of  private 
persons. 

The  right  of  eminent  domain,  or  that  right  by  which  the 
sovereign  power,  for  pubh'c  uses,  takes  and  appropriates  the 
property  of  the  citizen,  is  one  which  should  be  watched  with 
great  vigilance.  It  should  never  be  exercised  except  whea 
the  public  interest  clearly  demands  it,  and  then  cautiously 
and  in  accordance  with  law.  The  right  is  one  which  lies 
dormant  in  the  State  until  legislative  action  is  had  pointing^ 
out  the  occasion,  mode,  conditions,  and  agencies  for  its  exer- 
cise. Dyckman  v.  The  Mayor,  etc.,  $  N.  Y.  434;  Cooley 
Const.  Lim.  527. 

In  The  Water  Works  Co.  v.  Burkltart^  41  Ind.  364,  it  was 
said  by  Osborn,  J. :  ''  No  property  can  be  taken  for  public 
use  by  condemnation  otherwise  than  by  legislative  authority^ 
and  in  the  manner  and  for  the  purposes  authorized." 

Judge  DiLlon  says :  '*  Not  only  must  the  authority  to 
municipal  corporations,  or  other  delegated  legislative  agents, 
to  take  private  property,  be  expressly  conferred,  and  tlie  use 
for  which  it  is  taken  specified,  but  the  power,  with  all  con- 
stitutional and  statutory  limitations  and  directions  for  its 
exercise,  must  be  strictly  pursued.''  Dillon  Mun.  Corp.,  sec. 
469. 

Again :  *'  The  tribunal  by  which  the  amount  of  compen- 
sation to  the  land-owner  is  to  be  determined  must  be  pre- 
scribed by  positive  law."  Dillon  Mun.  Corp.,  sec.  482.  See, 
also,  Harbeck  v.  TJie  City  of  Toledo y  1 1  Ohio  St.  219. 

In  McCormick  v.  The  President^  etc.,  i  Ind.  48,  the  court 
says: 

*'  As  the  constitution,  though  it  prohibits  the  taking  of 
private  property  for  public  uses  without  compensation,  does 
not  prescribe  any  mode  by  which  the  amount  of  compensa- 
tion shall  be  ascertained,  such  mode  must  necessarily  be  pro- 
vided by  the  legislature.'*  See,  also,  Dronbcrgcr  v.  Reed,  I  r 
Ind.  420. 

It  does  not  appear  whether  the  sewer  was  or  was  not  con- 
structed with  the  assent  of  the  appellee,  and  therefore  we 
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decide  nothing  as  to  the  effect  of  such  consent  if  given.  It 
is  better,  even  if  there  was  some  doubt  upon  this  point,  that 
it  should  be  settled  by  further  legislation,  conferring  the  power 
upon  the  city,  than  that  we  should  depart  from  the  well  settled 
rules  of  construction  in  this  class  of  cases.  We  hold  that 
the  city  does  not  possess  the  power  to  condemn  and  appro- 
priate private  property  for  the  construction  of  a  sewer  as  is 
claimed  in  this  case.  This  conclusion  renders  any  examina- 
tion of  the  second  question  unnecessary. 
The  judgment  is  affirmed,  with  costs. 


The  State,  ex  rel.  Fernsel,  v.  Rector  et  al. 

Appraiser  and  Assessor. — StatuU  Construed,--  Section  108  of  the  act  of 
December  21st,  1872,  Acts  Special  Session  1872,  p.  57,  applies  to  persons 
elected  under  section  107,  and  not  to  appraisers  elected  in  October,  1872.  Such 
appraisers  were  by  section  276  of  said  act  constituted  assessors  for  two  yeaxs 
without  filing  the  bond  or  taking  the  oath  mentioned  in  section  108. 

From  the  Clay  Circuit  Court. 

W.  W.  Carter  zxiA,  S.  D.  Coffey,  for  appellant. 
G.  A.  Knight^  for  appellees. 

Osborn,  J. — ^This  was  a  proceeding  for  a  mandate,  com* 
menced  by  the  appellant  against  the  appellees,  the  Board  of 
Commissioners  of  Clay  County,  the  individual  members  of 
the  board,  and  the  auditor  of  the  county,  to  compel  them  to 
approve  his  official  bond  and  administer  to  him  the  oath  of 
office  as  county  assessor  of  that  county.  The  appellees 
entered  their  appearance  and  resisted  the  motion.  The 
court  overruled  it,  refused  to  grant  the  motion,  and  rendered 
judgment  for  costs  against  the  appellant 

The  affidavit,  which  is  the  foundation  of  the  motion^ 
states,  amongst  other  things,  that  the  appellant  was,  at  the 
October  election,  1872,  duly  elected  county  appraiser  of  Cla}r 
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county,  and  duly  qualified  as  such ;  that  he  did  not  file  a 
bond  and  take  the  oath  of  office  required  in  section  io8  of 
the  act  of  December  21st,  1872,  Acts  Special  Session 
1872,  p.  57,  ^ithin  ninety  days  after  such  election,  because 
the  board  of  county  commissioners  did  not  meet  within  that 
time ;  that  at  their  first  session  after  the  passage  of  that  act 
he  offered  to  file  such  bond,  with  such  sureties  as  the  law 
required,  tendered  it  to  the  board,  and  requested  its  appro- 
val, and  then  offered  to  take  the  oath  of  office,  all  of  which 
was  refused,  for  the  reason  that  the  county  auditor,  on  the 
2Sth  day  of  January,  1873,  had  declared  the  office  vacant, 
and  appointed  Andrew  J.  Montgomery  to  fill  the  vacancy. 

Section  107  of  the  act  of  December  21st,  1872,  j«/«i,  pro- 
vides for  the  election  of  a  county  assessor  in  1874,  and  every 
two  years  thereafter,  and  that  previous  to  his  entering  upon 
the  duties  of  his  office,  he  shall  execute  a  bond  and  take  an 
oath  of  office.  Section  108  provides  that  if  the  county 
assessor  shall  not,  within  ninety  days  after  his  election,  give 
the  bond  and  take  the  oath  of  office  as  prescribed  by  section 
107,  the  office  shall  be  considered  as  vacant,  and  the  county 
auditor  shall  at  once  fill  the  vacancy. 

We  suppose  that  it  was  by  virtue  of  the  provisions  of  the 
last  named  section,  that  the  auditor  appointed  Montgomery 
to  fill  a  supposed  vacancy  occasioned  by  the  failure  of  the 
appellant  to  give  the  bond  and  take  the  oath  therein 
specified.  But  section  276  of  the  same  act  expressly  pro- 
vides, that  "  the  persons  elected  by  the  different  counties  of 
the  State  at  the  last  October  election  as  appraisers  of  real 
estate,  are  hereby  constituted  county  assessors,  within  the 
meaning  and  purpose  of  this  act,  to  hold  their  offices  as  such 
for  two  years  from  the  said  election  as  such  appraisers,  and 
until  their  successors  are  elected  and  qualified." 

Section  108  applied  to  persons  elected  under  section  107, 
and  not  to  appraisers  elected  in  October,  1872.  They  were 
already  in  office,  and  by  section  276  were  constituted  assess- 
ors for  two  years,  etc.,  without  filing  the  bond  or  taking 
the  oath  mentioned  in  section  108.     Fernsel  v.  Rector^  ante. 
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p.  1 14.  They  could  discharge  the  duties  of  the  office,  and 
were  entitled  to  its  emoluments.  The  act  of  the  auditor  in 
appointing  Montgomery  was  wholly  unauthorized. 

The  act  which  the  appellant  sought,  by  the  mandate,  to 
compel  the  appellees  to  do,  being  unnecessary,  the  court 
committed  no  error  in  refusing  the  writ. 

The  judgment  of  the  said  Clay  Circuit  Court  is  affirmed, 
with  costs. 


Shirts  v.  Irons. 

• 

FSACncE. — /View  Trial, — More  Than  two  New  Trials.-^Statute  Construed. — 
That  part  of  the  eighth  specification  of  section  352  of  the  code  (2  G.  &  H. 
211),  which  provides,  that  not  more  than  two  new  trials  shall  be  granted  to 
the  same  party  in  the  same  cause,  means  that  where  two  new  trials  have  been 
granted  in  the  same  cause  to  the  same  party,  either  by  the  court  below  or  the 
Supreme  Court,  exclusively  for  any  of  the  reasons  specified  in  said  section  as 
causes  for  a  new  trial,  another  new  trial  cannot  be  granted  to  the  same  party 
in  such  cause  for  any  of  the  reasons  specified  in  said  section.  But  the  Supreme 
Court  may  reverse  a  judgment  for  erroneous  rulings  upon  pleadings,  or  other 
mattera  not  constituting  reasons  for  a  new  trial  within  the  meaning  of  said  sec- 
tion, after  there  have  been  two  new  trials,  grafted  for  reasons  specified  in  said 
section,  although  such  reversal  may  result  in  another  trial  upon  the  merits. 
Roberts^,  RobesoriyZT. Ind. 456,  and  Carmichaelw.  Geary,  27  Ind.  362,  modified. 

Pleading. — Supplemental  Complaint, — ^A  complaint,  or  paragraph  of  complaint,, 
alleging  that  since  a  former  trial  certain  notes  constituting  the  foundation  of 
the  suit  have  been  lost,  is  not  a  supplemental  complaint,  and  is  a  nullity. 

Same. — Departure, — Reply, — ^Where  a  complaint  is  upon  a  promissory  note 
made  by  the  defendant,  and  the  defendant  answers  that  the  note  was  given  for 
the  plaintiff's  interest  in  partnership  goods  held  by  the  plaintiff  and  the  defend- 
ant, and  that  the  defendant  has  since  paid  partnership  debts,  for  which  he 
asks  a  set-off  against  the  notes,  it  is  not  a  departure  for  the  plaintiff  to  reply 
that  the  defendant  agreed  in  writing,  as  a  part  of  the  consideration  for  the  goods, 
to  pay  the  debts  of  the  firm. 

Same. — A  reply  which  sets  up  matter  which  is  not  inconsistent  with  the  com- 
plaint, but  which  tends  to  support  and  justify  it,  is  not  a  departure. 

Venue. — Change  of  Venue i — Presumption, — ^Where  the  venue  of  a  cause  is 
changed,  but  it  does  not  appear  whether  by  motion  or  by  agreement,  it  will  be 
presumed  that  it  was  rightfully  changed. 

Same. — After  an  appearance,  and  after  the  jurisdiction  of  the  court  to  which  a 
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cause  is  sent  on  a  change  of  venue  has  been  recognized,  the  court  may  refose 
to  remand  the  cause  back  to  the  court  from  which  it  was  changed. 

From  the  Tipton  Circuit  Court. 

T.  y.  Kaney  A.  F,  Shirts^  and  D.  Moss,  for  appellant 
y.  IV.  Evans,  %  Green,  and  D,  Waugh,  for  appellee. 

BusKiRK,  C.  J. — ^The  appellee  has  moved  to  dismiss  this 
appeal,  on  the  ground  that  two  new  trials  have  been  already 
granted  to  the  appellant.  The  motion  is  supported  by  affi- 
davit, in  which  the  history  of  the  case  is  given,  and  an  exam- 
ination of  the  records  of  this  court  shows  that  the  facts  recited 
are  true,  and  they  are : 

1.  This  case  was  first  tried  before  a  jury  in  Hamilton 
county,  in  December,  1866,  when  a  verdict  and  judgment 
were  rendered  for  the  appellee.  The  appellant  appealed  to 
this  court,  and  at  the  November  term,  1868,  the  judgment 
of  the  court  below  was  reversed  by  this  court  for  the  giving 
of  erroneous  instructions,  and  the  cause  was  remanded  fora 
new  trial.     See  Shirts  v.  Irons ^  28  Ind.  458. 

2.  This  cause  was  afterward  tried  in  said  county,  before  a 
jury,  upon  the  same  issues,  and  again  resulted  in  a  verdict 
and  judgment  in  favor  of  the  appellee,  from  which  the  appel- 
lant appealed  to  this  court.  At  the  November  term,  1871, 
of  this  court,  an  opinion  was  announced  reversing  the  judg- 
ment of  the  court  below,  upon  the  ground  that  the  court 
below  had  excluded  competent  evidence,  and  the  cause  was 
remanded  to  the  court  below  for  a  new  trial.  Shirts  v.  Irons, 
37  Ind.  98. 

3.  After  the  cause  was  remanded,  the  venue  was  changed 
to  the  Tipton  Circuit  Court,  and  some  changes  were  made 
in  the  pleadings,  but  the  issues  were  substantially  the  same 
as  upon  the  former  trials.  The  cause  was,  for  the  third  time, 
submitted  to  a  jury  for  trial,  and  again  resulted  in  a  verdict 
in  favor  of  the  appellee.  The  court  overruled  the  appel- 
lant's motion  for  a  new  trial,  and  rendered  judgment  on  the 
verdict,  from  which  judgment  the  appellant  again  appeals^ 
and  asks  a  reversal  of  the  judgment 
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Section  352  of  the  code,  2  G.  &  H.  211,  provides,  that 
new  trials  may  be  granted  for  eight  reasons,  and  then  pro- 
vides^  "  but  not  more  than  two  new  trials  shall  be  granted 
to  the  same  party  in  the  same  cause." 

It  was  held  by  this  court,  in  Roberts  v.  Robeson^  22  Ind. 
456,  that  the  word  "  cause/'  as  used  in  the  above  statute, 
did  not  refer  to  the  reason  for  which  a  new  trial  might  be 
granted ;  but  that  it  was  used  as  synonymous  with  the  word 
**  case,*'  that  is,  that  no  more  than  two  new  trials  shall  be 
granted  to  the  same  party  in  the  same  suit,  litigation,  or 
case. 

In  Carmichael  v.  Geary,  27  Ind.  362,  it  was  held,  that 
under  the  statute  no  more  than  two  new  trials  can  be  granted 
to  the  same  party ;  and  when  two  new  trials  have  been 
granted  to  a  party,  whether  by  the  court  below,  on  motion. 
or  by  a  reversal  in  this  court,  on  appeal,  the  judgment  can- 
not be  reversed,  though  error  may  have  been  committed  on 
the  last  trial. 

The  above  cases  dispose  of  the  point  relied  upon  by  the 
appellant,  that  the  issues  were  changed  upon  the  last  trial. 
We  do  not  think  that  there  was  any  substantial  change  of 
the  issues,  but  if  there  had  been  such  change  it  would  have 
been  the  same  case. 

It  was  well  said  by  this  court,  in  Roberts  v.  Robeson,  supra, 
that  if  the  word  "cause"  should  be  regarded  as  synonymous 
with  the  word  "  reason,"  as  applied  to  new  trials,  the  new 
trials  thus  granted  might  not  be  limited  to  even  sixteen,  for 
the  first  subdivision  is  " '  irregularity  in  the  proceedings  of 
the  court,  jury,  or  prevailing  party,  or  any  order  of  court, 
or  abuse  of  discretion,  by  which  the  party  was  prevented 
from  having  a  fair  trial.'  Many  things  might  occur  that 
could  be  assigned  under  this  clause,  each  of  which  would  enti- 
tle the  losing,  or  injured  party,  to  a  new  trial."  So,  many  differ- 
ent causes,  or  reasons,  for  a  new  trial  might  be  assigned  under 
the  eighth  subdivision  of  said  section.  If  the  construction 
contended  for  be  correct,  there  might  be  some  twenty  or 
twen^-five  new  trials  granted  to  the  same  party  in  the  same 
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case,  but  for  different  causes.  The  language  of  the  statute 
is,  "  in  the  same  cause,"  and  not  "  for  the  same  cause.'*  This 
court,  in  Roberts  v.  Robeson^  supra,  say :  ^*  In  this  conclu- 
sion we  are  strengthened  by  the  different  language  ^tdopted 
by  the  same  body  of  law-makers,  in  regard  to  applications 
for  new  trials  in  criminal  trials ;  which  may  be  made  for 
five  general  reasons,  the  last  being  as  follows :  *  5th.  When 
the  verdict  is  contrary  to  law  or  evidence ;  but  not  more 
than  two  new  trials  shall  be  granted  for  this  cause  alone ; 
2  G.  &  H.  424;  showing  that  in  criminal  cases  the  limit 
does  not  attach  as  to  the  other  causes  which  might  be  set 
forth.'* 

It  is  also  insisted  by  the  appellant,  that  this  case  does  not 
come  within  the  statutory  rule,  because  the  cause  was  not 
tried  the  first  time  upon  its  real  merits,  and  in  support  of  this 
position  reference  is  made  to  the  case  of  Judah  v.  The  Trustees 
of  Vincennes  University,  23  Ind.  272.  It  was  held  in  that  case, 
that  it  did  not  come  within  the  statute  in  question,  for  the 
reason  that  the  issue  formed,  and  upon  which  the  trial  was 
had,  was  immaterial,  and  consequently  there  had  been,  in 
fact,  no  trial  of  any  issue  that  determined  any  question  in 
the  cause ;  in  other  words,  that  there  had  been  a  mistrial, 
which  left  the  real  merits  of  the  case  untried  and  undeter- 
mined.  The  court,  in  placing  a  construction  upon  the  statute, 
say:  "The  statute  simply  means  that  when  three  juries 
have  concurred  in  finding  the  matters  actually  in  litigation 
against  a  party,  the  courts  shall  not  disturb  the  verdict  on 
his  application.'* 

It  is  quite  obvious,  from  the  foregoing  review  of  the 
decisions  of  this  court,  that  the  rule  has  been  established 
that  where  two  new  trials  have  been  granted  to  the  same 
party  in  the  same  cause,  for  any  cause,  such  party  will  not 
be  entitled  to  another  new  trial. 

The  question  is  presented  for  decision,  whether,  when  this 
court  reverses  a  judgment  for  erroneous  rulings  on  the  plead- 
ings, or  upon  any  ground  which  does  not  constitute  a  reason 
for  a  new  trial,  and  such  reversal  results  in  another  trial,  such 
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new  trial  should  be  regarded  as  a  new  trial  within  the  mean- 
ing of  the  clause  which  provides,  that  "  not  more  than  two 
new  trials  shall  be  granted  to  the  same  party  in  the  same 
cause." 

Section  352  of  the  code,  2  G.  &  H.  211,  provides  for  and 
regulates  the  granting  of  new  trials  in  civil  cases.  It  enu- 
merates eight  causes,  or  reasons,  for  which  new  trials  may- 
be granted.  The  first  and  eighth  causes  contain  quite  a 
number  of  specifications  for  which  a  new  trial  maybe  granted. 
The  eighth  specification  contains  the  words  above  quoted, 
prohibiting  the  granting  of  more  than  two  new  trials  to  the 
same  party  in  the  same  cause.  It  seems  to  us,  from  the  lan- 
guage employed,  and  especially  when  viewed  in  connection 
with  the  subject-matter  of  the  context,  that  the  legislature 
intended  to  provide  that  not  more  than  two  new  trials  should 
be  granted  in  the  same  cause,  to  the  same  party,  for  any  of 
the  reasons  specified  in  said  section  as  causes  for  a  new  trial,- 
and  that  it  was  not  intended  to  embrace  new  trials  which 
resulted  from  reversals  by  this  court  for  erroneous  rulings 
in  reference  to  the  sufficiency  of  the  pleadings,  or  other  mat- 
ters not  constituting  reasons  for  a  new  trial  within  the  mean- 
ing of  said  section.  This  view  is  greatly  strengthened  by 
the  construction  which  has  been  placed  upon  similar  statutory 
provisions  in  other  states.  In  Mississippi,  Tennessee,  and 
Missouri,  they  have,  in  substance,  the  same  provision  in 
reference  to  the  granting  of  successive  new  trials  which  we 
have  in  this  State.  In  those  states,  the  rule  has  been 
restricted  to  cases  where  new  trials  had  been  granted  for  the 
want  of  sufficient  evidence  to  support  the  verdict ;  and  by 
repeated  decisions  in  such  states  it  is  settled,  that  the  statutory 
rule  does  not  apply  where  another  trial  had  been  ordered  for 
erroneous  rulings  on  the  pleadings,  or  on  the  admission  of 
improper  evidence,  or  in  the  exclusion  of  competent  evi- 
dence, or  in  giving  erroneous  instructions,  or  in  refusing  to 
give  proper  charges  to  the  jury.  Ray  v.  McCary^  26  Miss* 
404;  GameUv,  Kirkman,  33  Miss.  389;  Wildyv.Banneys  Lessee, 
Vol.  XLVIL— 29 
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35  Miss.  77  ;  Philbrick  v.  HoUoway,  6  How.  Miss.  91 ;  Wilson 
V.  Greer^  7  Humph.  513;  Turner  v.  Ross^  i  Humph.  16; 
Trott  V.  West,  Meigs,  163 ;  East  Tenn,,  etc.^  R.  R.  Co,  v.  Hack- 
ney,  I  Head,  169;  Hill  v.  Deaver,  7  Mo.  57;  Humbert  v. 
Eckert,  7  Mo.  259 ;  Rafnseyy,  Hamilton,  14  Mo.  358  ;  Boyce's 
Adm'rv.  Smith's  Adm'r,  16  Mo.  317;  Harrison  w.  Caclulin, 
23  Mo.  117.  See,  also,  note  a^  pp.  76,  77,  78,  79,  80,  and 
81,  of  Hilliard  on  New  Trials. 

In  our  opinion,  the  previous  rulings  of  this  court  have 
improperly  extended  the  statute  to  cases  where  new  trials 
have  resulted  from  erroneous  rulings  on  the  pleadings  and 
other  questions  which  do  not  have  to  be  assigned  as  reasons 
for  a  new  trial.  And,  on  the  other  hand,  we  do  not  think 
we  can,  in  view  of  the  connection  in  which  the  language  is 
used,  and  the  long  settled  construction  of  this  court,  limit 
and  restrict  the  application,  as  has  been  done  in  the  above 
named  states,  to  cases  where  new  trials  have  been  granted 
because  the  verdict  was  not  supported  by  sufficient  evidence. 
We  think  the  true  rule  is,  that  where  two  new  trials  have 
been  granted  in  the  same  cause  to  the  same  party,  either  by 
the  court  below  or  by  this  court,  exclusively  for  any  of  the 
reasons  specified  in  section  352,  another  new  trial  can« 
not  be  granted  to  the  same  party  in  such  cause  for  any  of 
the  reasons  specified  in  said  section;  but  that  this  court  may 
reverse  a  judgment  for  the  erroneous  rulings  of  the  court 
below  on  the  pleadings,  or  other  matters  which  do  not  con- 
stitute reasons  for  a  new  trial,  although  such  reversal  may 
result  in  another  trial  in  the  court  below  upon  the  merits  of 
the  case.  The  previous  rulings  of  this  court,  in  the  cases 
hereinbefore  cited,  are  modified  so  as  to  conform  to  the  rule 
above  stated. 

The  conclusion  reached  renders  it  impossible  for  us  to 
examine  or  review  any  question  which  is  presented  by  the 
action  of  the  court  below  in  overruling  the  motion  for  a  new 
trial. 

This  leaves  for  our  examination  and  decision  the  follow-* 
ing  assignments  of  error : 
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1.  That  the  court  erred  in  overruling  the  demurrer  to  the 
supplemental  complaint 

2.  That  the  tourt  erred  in  overruling  the  demurrers  to 
the  fifth  and  sixth  paragraphs  of  the  reply. 

3.  That  the  court  erred  in  refusing  to  transfer  said  cause 
back  to  the  Hamilton  Common  Fleas  Court,  from  which  it 
<:ame,  on  the  application  of  the  appellant. 

The  original  complaint  consisted  of  three  paragraphs. 
The  first  two  were  based  upon  two  several  notes.  The  third 
was  upon  the  common  counts.  After  the  venue  was  changed 
to  Tipton  county,  the  plaintiff  filed  what  he  was  pleased  to 
call  a  supplemental  complaint,  in  which  it  was  alleged  that 
since  the  last  trial  the  notes  which  were  the  foundation  of 
the  first  and  second  paragraphs  of  the  complaint  had  been 
lost,  or  destroyed,  or  surreptitiously  removed  from  the 
clerk's  office  of  Hamilton  county,  where  they  had  been 
placed  by  the  plaintiff  at  the  former  trial ;  that  after  the 
most  diligent  search  the  same  could  not  be  found ;  that  the 
copies  of  said  notes  filed  with  the  original  notes  were  true 
and  correct  in  all  particulars,  which  copies  were  filed  with 
such  supplemental  complaint.  The  prayer  of  the  complaint 
was,  that  the  plaintiff  might  be  permitted  to  introduce  parol 
evidence  of  all  the  facts  so  alleged. 

To  this  a  demurrer  was  overruled,  and  appellant  excepted. 
The  paper  possessed  none  of  the  elements  or  attributes  of  a 
supplemental  complaint.     Musselman  v.  Manly,  42  Ind.  462. 

It  should  have  been  struck  out  on  motion,  or  by  the 
court  of  its  motion.  It  presented  no  issue.  It  was  a  nul- 
lity. It  was,  at  best,  notice  to  the  court  and  opposite  party 
that  upon  the  trial  the  plaintiff  intended  to  offer  parol  proof 
of  the  loss  or  destruction  of  the  notes  sued  on,  and  secondary 
evidence  of  their  contents. 

The  demurrers  should  have  been  sustained,  but  the  over- 
ruling of  it  did  not  injure  the  appellant.  The  practice^  is 
anomalous,  abnormal,  and  unprecedented,  and  is  not  to  be 
commended  or  encouraged. 

The  fifth  paragraph  of  the  reply  was  addressed  to  the- 
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third  and  so  much  of  the  eighth  paragraph  of  the  answer 
as  charged  the  plaintiff  with  the  payment  by  the  defendant 
of  the  debts  of  the  plaintiff  and  defendant  while  they  were 
doing  business  as  partners.  It  alleged,  that  at  the  time  of 
the  execution  of  the  notes  sued  on,  the  plaintiff  sold  to  the 
defendant  his  undivided  interest  in  a  stock  of  sutler's  goods, 
and  that  such  defendant,  as  a  part  consideration  for  said  pur- 
chase, agreed  in  writing  to  pay  off  all  of  the  said  debts  set 
up  and  described  in  said  answers ;  a  copy  of  which  agree- 
ment was  filed  with  and  made  a  part  of  such  reply ;  that  hy 
the  mistake  and  inadvertence  of  the  defendant  in  draftings 
such  agreement,  the  same  was  dated  January  2d,  1863,  when 
it  should  have  been  dated  January  2d,  1864.  The  prayer 
was  for  the  correction  and  reformation  of  such  written  agree- 
ment in  reference  to  its  date. 

The  sixth  paragraph  of  the  reply  was  the  same  as  the 
fifth,  except  that  it  was  addressed  to  other  paragraphs  of  the 
answer. 

It  is  claimed  by  counsel  for  appellant,  that  these  para- 
graphs of  reply  were  a  departure  from  the  complaint.  The 
case  made  is  this :  The  plaintiff  sued  defendant  upon  two 
notes.  The  defendant  admits  the  execution  of  the  notes, 
but  says  that  they  were  given  in  consideration  of  the  sale  by 
the  plaintiff  of  his  interest  in  a  partnership ;  that  at  the  time 
of  such  sale  the  firm  was  indebted  in  a  large  sum,  which 
defendant  had  paid  off,  and  now  seeks  to  set  off  the  amount 
so  paid  against  the  notes. 

The  plaintiff,  in  such  paragraphs  of  the  reply,  admits  the 
consideration  of  the  notes  to  be  as  charged,  admits  the 
indebtedness  of  such  firm,  and  its  payment  by  defendant,, 
but  says  that  as  a  part  consideration  for  said  purchase  the 
defendant  agreed  in  writing  to  pay  off  and  discharge  all  of 
said  debts  against  said  firm  and  that  by  mistake  the  defend-^ 
ant  placed  the  wrong  date  to  such  agreement,  which  mistake 
is  asked  to  be  corrected. 

A  departure  under  the  code  is  thus  defined  in  Moak^s 
Van  Santvoord's  Pleadings,  on  page  719 :  "  Under  the  code^ 
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*as  under  the  old  practice,  the  plaintiff  is  not  permitted  to 
^uit  or  depart  from  the  case  made  by  him  in  his  complaint. 
The  reply  may  allege  new  matter  '  not  inconsistent  with  the 
complaint*  It  is  to  be  observed,  however,  that  matter 
which  maintains  and  fortifies  the  declaration  was  not  a 
departure;  nor  would  such  matter  be  'inconsistent,'  under 
the  code.  Thus,  in  trespass  for  an  assault  at  H,  if  the 
defendant  pleads  mollitermanus  imposuit,  to  remove  the  plaih- 
tiff  from  his  close  at  A,  and  the  plaintiff  reply  that  he  had 
a  right  of  way  over  that  close,  it  is  not  a  departure.  So, 
in  an  action  of  debt  on  a  judgment,  the  defendant  pleaded  an 
insolvent  discharge,  and  the  plaintiff  replied  that  the  judg- 
ment was  rendered  in  another  state  on  certain  notes  and 
promises  in  writing,  made  prior  to  the  discharge.  This  was 
held  to  be  not  inconsistent  with  the  declaration  and  no  depart- 
ure therefrom;  but,  on  the  contrary,  was  matter  merely 
explanatory  of  the  declaration  and  tending  to  support  and 
fortify  it." 

»  In  our  opinion,  the  matters  set  up  in  the  reply  were  not 
"  inconsistent  with  the  complaint,"  but  tended  to  support  and 
fortify  it. 

The  paragraphs  of  the  answer,  to  which  the  fiftii  and  sixth 
paragraphs  of  the  reply  were  addressed,  were  in  the  nature 
ofset-of!s.  It  surely  would  not  have  been  a  departure  for 
the  plaintiff  to  have  replied,  that  he  had  paid  the  firm  debts. 
Then,  why  is  it  a  departure  for  the  plaintiff,  while  admitting 
the  payment  of  the  firm  debts  by  the  defendant,  to  allege 
that  he  did  so  in  pursuance  of  his  own  written  agreement? 
If  the  defendant  did  agree,  in  writing,  that  he  would  pay  the 
debts  of  the  old  firm,  the  agreement  being  supported  by  a 
sufficient  consideration  was  valid  and  binding,  and  the  cred- 
itors were  entitled  to  sue  on  such  agreement  yohnson  v. 
Sritton,  23  Ind.  105  ;    Devolv.  Mcintosh^  23  Ind.  529. 

The  court  committed  no  error  in  overruling  the  demur- 
rers to  the  fifth  and  sixth  paragraphs  of  the  reply. 

It  does  not  appear  from  the  record  whether  the  venue 
^as  changed  by  agreement  or  upon  the  application  of  one 
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of  the  parties,  supported  by  affidavit.     In  the  absence  of  any 
showing  on  the  point,  we  will  presume  that  the  venue  was- 
rightfully  changed.     But  it  does  appear  from  the  record,  that 
the  appellant  made  a  full  appearance  to  the  action  in  the 
Tipton  Circuit  Court,  without  objection,  and  at  different 
times,  and  in  various  ways,  recognized  the  jurisdiction  of 
the  court.     Under  such  a  state  of  facts,  the  court  correctly 
refused  to  remand  the  cause  to  the  Hamilton  Circuit  Court. 
The  Indianapolis,  etc.^  R.  R.  Co.  v.  Smythe^  45  Ind.  322 ;  The 
Aurora  Fire  Ins,  Co.  v.  Johnson,  46  Ind.  315,  and  the  numer-^ 
ous  cases  there  cited. 
The  judgment  is  affirmed,  with  costs. 


Jackson  v.  Thb  Indianapolis  and  St,  Louis  Railroad* 

Company. 

Negligence.— GMV/Anif/. — Contributory  Negligence,^lxi9Xi2jaaoik  for  damages 
for  an  injury  to  the  person  caused  by  the  negligence  of  the  defendant,  it  must 
appear  from  the  complaint  by  express  averment,  or  it  must  be  clearly  manifest 
from  the  facts  alleged  in  the  complaint,  that  the  injiuy  occurred  without  the 
fault  or  ne^igence  of  the  plaintiff. 

From  the  Vigo  Common  Pleas. 

y.  H.  Blake,  D.  W.  Voorhees,  and  A.  B.  Carlton,  for  appel- 
lant 
M.  A.  Osbomy  for  appellee. 

Osborn,  J. — ^The  appellant  sued  the  appellee,  to  recover 
damages  alleged  to  have  been  received  whilst  in  the  employ 
of  the  company.  A  demurrer  to  the  complaint,  for  the  want 
of  sufficient  facts,  was  sustained ;  he  excepted,  and  judgment 
for  costs  was  rendered  against  him.  He  brings  the  case  to 
this  court,  and  assigns  for  error  the  ruling  upon  the  demurrer 
to  the  complaint 
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It  is  alleged  in  the  complaint  that  the  plaintiff  was,  on  the 
31st  day  of  December,  1869,  in  the  employ  of  the  defend- 
ant ;  that  his  duty  was  to  assist  in  loading  certain  gravel  cars 
belonging  to  the  defendant  at  a  gravel  pit  along  the  line  of 
its  road ;  that  he  was  taken  in  the  morning  to  the  gravel  pit 
and  brought  back  at  night  by  the  defendant  on  its  gravel 
train ;  that  on  the  morning  of  the  day  mentioned^  the  gravel 
train  was  standing  on  the  track,  without  an  engine,  near  the 
Union  depot  in  Terre  Haute,  preparatory  to  being  taken  to 
the  gravel  pit,  and  that  the  plaintiff  was  on  one  of  the  cars 
composing  the  train,  waiting  to  be  taken  to  the  gravel  pit; 
that  the  engine  was  at  the  time  being  used  in  the  car  yard ; 
that  whilst  the  cars  composing  the  train  were  so  waiting,  a 
construction  train  belonging  to  the  defendant  came  on  the 
track,  and  instead  of  passing  the  gravel  train  by  means  of  a 
side  track,  as  it  might  easily  have  done,  it  was  negligently 
and  carelessly  run  against  the  gravel  train  by  the  engineer 
who  had  charge  of  the  construction  train  as  an  employee  of 
the  defendant ;  that  the  engineer  with  the  construction  train 
pushed  the  gravel  train  along  on  defendant's  road  without 
first  coupling  the  cars  together,  or  having  it  done ;  that  he 
was  several  times  told  that  they  were  not  properly  coupled, 
but  failed  and  refused  to  do  or  have  it  done ;  that  when  five  miles 
from  Terre  H&ute,  the  engineer  stopped  the  construction 
train  and  allowed  the  gravel  train  to  ^wn  on  some  distance, 
when  he  again  carelessly  and  negligently  ran  his  train  against 
the  gravel  train  with  great  force,  knocking  and  throwing  the 
plaintiff  from  the  cars  down  upon  the  track,  so  that  the  cars 
passed  over  his  leg,  crushing  and  mangling  it  so  badly  that 
he  was  compelled  to  have  it  amputated ;  whereby  he  was  and 
is  lamed  for  life,  and  has  sustained  damages  in  the  sum  of 
fifty  thousand  dollars. 

Then  follow  the  additional  averments  that  the  engineer 
was  at  the  time  incompetent  for  the  position,  and  was  care- 
less and  negligent  in  the  discharge  of  his  duties  as  such 
engineer ;  that  he  was  in  the  habit  of  getting  under  the  influ- 
ence of  intoxicating  liquor ;  of  all  of  which  the  defendant  had 
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notice  at  the  time  they  employed  him ;  that  plaintiff's  duties 
as  an  employee  of  the  defendant  were  not  to  act  as  brake- 
man  upon  the  gravel  train,  nor  in  any  other  capacity,  but 
solely  and  simply  to  assist  in  loading  and  unloading  gravel, 
as  before  stated,  and  that  to  carry  the  plaintiff  to  and  from 
the  gravel  pit  upon  the  gravel  train  was  a  part  of  the  defend- 
ant's contract  with  him ;  and  the  complaint  again  demands  a 
judgment  for  fifty  thousand  dollars. 

It  will  be  seen  that  the  complaint  contains  no  allegation 
that  the  injury  occurred  without  the  fault  or  negligence  of 
the  appellant.  Nor  does  it  appear  from  the  facts  alleged  that 
such  was  the  case.  On  the  contrary,  it  appears  that  he  knew 
of  the  danger  to  which  he  was  exposed,  and  took  no  steps 
to  protect  himself. 

Without  attempting  to  cite  all  the  decisions  of  this  court 
on  the  subject,  we  think  it  may  be  considered  as  settled,  that 
in  an  action  for  an  injury  to  the  person  caused  by  the  negli- 
gence of  another,  it  must  appear  from  the  complaint,  either 
by  express  averment,  or  it  must  clearly  appear  from  the  facts 
alleged,  that  the  injury  occurred  without  the  fault  or  negli- 
gence of  the  plaintiff  The  EvansvUhy  etc,,  R.  R,  Co.  v. 
Dexter,  24lnd.  411 ;  Riestv.  The  City  of  Goshen,/^  Ind.  339, 
and  authorities  cited. 

In  the  case  of  Hathaway  w.  The  Toledo,  Wabash,  and  West* 
em  Railway  Co,,  46  Ind.  25,  this  court  was  urged  to  recon- 
sider and  overrule  its  former  decisions  on  the  subject  of  the 
contributory  negligence  of  the  plaintiff  in  cases  like  the  one 
under  consideration.  It  was  thoroughly  considered,  both  in 
the  first  decision,  and  again  on  the  petition  for  a  rehearing, 
and  we  concluded  to  adhere  to  such  former  rulings.  It  seems 
to  us  that  a  further  consideration  of  the  question  is  not 
necessary. 

The  judgment  of  the  said  Vigo.  Common  Pleas  is  affirmed^ 
with  costs. 
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Pleading. — Complaint. — ^Z^Mmfrrrr.— Where  one  of  several  paragraphs  of  a 
complaint  is  good,  a  general  demurrer  to  the  complaint  should  be  overruled. 

Turnpike. — Assessment, — County  Treasurer, —  Voluntary  Payment, — Payment 
Under  Protest, — The  county  treasurer,  in  collecting  assessments  of  benefits  on 
the  tax  duplicate  in  favor  of  a  gravel  road  company  (under  the  act  of  March 
nth,  1867),  does  not  act  as  the  agent  of  the  company,  but  as  a  ministerial 
officer,  and  is  not  liable,  in  an  action  for  money  had  and  received,  to  the  per- 
sons assessed,  after  he  has  paid  to  the  company,  upon  the  warrant  of  the  county 
auditor,  before  the  commencement  of  the  suit  and  before  any  notice  of  injunc- 
tion, the  assessments  collected,  although  the  assessments  may  have  been  paid 
by  said  persons  under  protest  and  to  save  their  property  from  seizure. 

From  the  Fayette  Circuit  Court. 

y,  C.  Mcintosh  and  B,  K  Claypool^  for  appellant. 
M.  E,  Forkner^  E,  H,  Bundy,  %  M,    Wilson^  and  A.  M, 
Sinks^  for  appellee. 

WoRDEN.  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  back  money  paid  by  tlie  plaintiff  to 
the  defendant,  who  was  the  treasurer  of  the  county,  on  an 
illegal  assessment  for  gravel  road  purposes. 

The  complaint  alleges,  in  substance,  that  the  commissioners 
made  the  assessment  on  the  lands  of  the  plaintiff  with  others 
in  favor  of  a  pretended  corporation  under  the  name  of  the 
Fairview  Turnpike  Company ;  that  the  auditor  placed  the 
assessment  upon  the  tax  duplicate  and  placed  the  same  in 
the  hands  of  the  defendant  as  such  treasurer  for  collection 
as  other  taxes  of  the  county  are  collected ;  that  the  plaintiff) ' 
protesting  that  the  assessment  was  illegal  and  void,  and  to 
save  his  property  from  being  seized  and  sold  by  the  treas- 
urer to  make  the  assessment,  paid  the  same.  Two  instal- 
ments were  paid,  for  which  receipts  were  given,  stating  that 
the  payments  were  made  "under  protest."  These  receipts 
both  bear  date  April  8th,  1869. 

The  complaint  alleges  various  grounds  on  which  it  is 
alleged  that  the  assessment  is  void,  and  avers  that  in  an 
action  in  that  court,  wherein  the  plaintiff  herein  and  others 


458  SUPREME  COURT  OF  INDIANA. 

Rhodes  v.  Piper. 

were  plaintiffs,  and  the  defendant  herein  and  others  were 
defendants,  on  the  31st  of  March,  1870,  the  court  held  and 
decided  that  the  assessment  was  void. 

A  demurrer  to  the  complaint  was  filed  by  the  defendant^ 
for  want  of  sufficient  facts,  and  being  overruled,  exception 
was  taken.     This  ruling  is  assigned  for  error. 

There  were  three  paragraphs  in  the  complaint,  one  being 
a  general  one  for  money  had  and  received ;  and  as  this  was 
good>  the  demurrer  was  correctly  overruled,  whether  the  other 
special  paragraphs  were  good  or  otherwise. 

The  defendant  answered : 

1.  General  denial. 

2.  ''That  the  several  claims  and  demands  made  by  said 
plaintiff  in  the  several  paragraphs  of  his  complaint  arise  out 
of  one  and  the  same  transaction,  and  are  each  and  all  of 
them  for  money  paid  by  said  plaintiff  to  said  defendant  as 
treasurer  of  said  county  of  Fayette,  Indiana,  as  taxes  regu- 
larly assessed  against  the  property  of  said  plaintiff  in  favor 
of  the  Fairview  Turnpike  Company,  which  at  the  time  of 
said  assessment  was,  and  has  ever  since  continued  to  be,  aa 
organized  and  acting  gravel  road  company,  under  and 
pursuant  to  the  provisions  of  an  act  of  the  General 
Assembly  of  the  State  of  Indiana,  entitled  '  an  act  author- 
izing the  construction  of  plank,  macadamized,  and  gravel 
roads,  approved  May  12th,  1852;'  that  said  acting  corpora- 
tion obtained  from  the  board  of  commissioners  of  the  county 
of  Fayette  an  order  for  the  assessment  of  benefits  to  land 
within  the  prescribed  limits,  resulting  from  the  construction 
of  the  gravel  road  of  said  company  under  the  provisions  of 
the  act  of  the  General  Assembly  of  the  State  of  Indiana^ 
approved  March  nth,  1867 ;  that  the  plaintiff's  lands  were 
regularly  assessed  under  said  order,  and  said  assessment  so 
made  was  regularly  placed  on  the  tax  duplicate  of  said 
county  and  certified  by  the  auditor  of  said  county  under  the 
proper  mandate  to  the  defendant  as  treasurer  of  said  county 
for  collection  as  other  taxes  of  the  county ;  that  said  collec- 
tions were  made  as  other  taxes  of  the  county,  and  returned 
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into  the  treasury  of  said  county  to  the  credit  of  said  Fair- 
view  Turnpike  Company,  and  that  before  the  commencement 
of  this  suit,  and  before  notice  of  any  injunction  against  the 
collection  of  said  taxes,  said  assessments  so  collected  as 
aforesaid  were  regularly  paid  over  to  the  treasurer  of  said 
company  on  the  proper  warrant  of  the  auditor  of  said  county, 
and  that  he  has  not  now,  and  did  not  have  at  the  time  of  the 
commencement  of  this  suit,  any  money  so  collected  as  afore- 
said in  his  hands  as  such  treasurer,  or  otherwise." 

On  motion  of  the  plaintiff,  this  paragraph  of  the  answer 
was  struck  out,  and  the  defendant  excepted.  Such  further 
proceedings  were  had  as  that  final  judgment  was  rendered 
for  the  plaintiff. 

The  striking  out  of  the  second  paragraph  of  the  answer 
is  assigned  for  error.  The  ground  of  the  motion  to  strike 
it  out  is  stated  to  be,  "  because  the  same  is  illegal,  irrelevant^ 
is  surplusage,  and  amounts  to  the  general  denial. 

We  are  of  opinion  that  the  paragraph  struck  out  set  up 
facts  which  bar  the  action,  and  that  the  matter  could  not 
have  been  given  in  evidence  under  the  general  denial.  If 
we  are  right  in  this,  it  was  error  to  strike  it  out. 

It  is  argued  by  the  counsel  for  the  appellee  that  the  treas- 
urer was  the  agent  of  the  turnpike  company,  and  that  as  the 
money  was  not  paid  voluntarily,  but  under  coercion,  to  save 
the  plaintiff's  property  from  seizure,  and  under  protest,  the 
action  lies  against  the  defendant  to  recover  it  back,  although 
before  the  commencement  of  the  action  he  paid  it  over  to. 
the  turnpike  company. 

If  the  defendant,  in  collecting  the  assessment  and  paying 
it  over  as  such  treasurer,  is  to  be  regarded  as  the  agent  of  the 
turnpike  company,  the  conclusion  stated  would  seem  to  fol- 
low. But  we  do  not  regard  the  treasurer  as  in  any  sense  the 
agent  of  the  turnpike  company.  As  such  treasurer,  he  is  a 
ministerial  officer,  and  the  agent  of  nobody.  His  duties  are 
such  as  are  imposed  upon  him  by  law.  He  has  no  voice  in 
making  assessments,  and  no  duty  to  discharge  in  reference 
to  them  except  to  collect  them  when  placed  upon  the  tax 
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duplicate^  and  make  such  disposition  of  the  money  as  the  law 
requires.  The  tax  duplicate,  when  placed  in  his  hands,  is 
his  warrant  for  the  collection  of  the  money.  It  is  his  war- 
rant and  his  protection.  He  has  no  right,  and  much  less 
can  he  be  required  to  judge,  at  his  peril  whether  the  taxes 
which  he  finds  upon  the  duplicate  are  properly  collectible. 
The  law  requires  these  assessments  to  be  placed  upon  the 
duplicate  by  the  audrtor  for  collection,  and  whe^thus  placed 
there  it  requires  the  treasurer  to  collect  them.  The  treas- 
urer can  no  more  determine  the  validity  of  the  assessments 
than  can  a  sheriff  the  validity  of  a  judgment  of  a  court  hav- 
ing jurisdiction  upon  which  an  execution  is  placed  in  his 
hands  for  collection.  The  fact  that  the  defendant  claimed 
that  the  assessment  was  invalid,  and  notified  the  treas- 
urer that  he  would  take  legal  steps  to  avoid  it,  and  paid 
it  under  protest,  did  not  in  the  least  change  the  duty  of  the 
treasurer.  It  was  his  duty  to  proceed  with  the  collection 
until  his  action  was  arrested  by  some  process  of  a  court  hav- 
ing competent  jurisdiction  for  that  purpose.  And  when  the 
money  was  collected,  it  was  his  duty  .to  dispose  of  it  in 
accordance  with  the  law.  The  act  of  1867,  so  far  as  we  have 
observed,  is  silent  as  to  paying  the  money  over  to  the  com- 
pany for  whose  benefit  the  assessments  are  made.  But  that  it 
is  to  be  paid  to  such  company  is  clearly  implied.  In  this  case, 
it  is  alleged  to  have  been  paid  upon  the  warrant  of  the 
auditor,  which  in  our  opinion  was  an  entirely  proper  course. 
The  act  of  1869  makes  express  provision  for  paying  over  the 
money  to  the  proper  company.     3  Ind.  Stat  543,  sec.  19. 

The  money  is  alleged  to  have  been  paid  over  on  the  war- 
rant of  the  auditor  before  the  defendant  had  notice  of  any 
injunction  against  the  collection  of  the  tax. 

Had  the  defendant  been  enjoined  from  paying  over  the 
money,  a  different  question  would  have  been  presented. 
But,  from  the  allegations  of  the  complaint  and  answer,  it 
appears  that  the  money  was  collected  and  paid  over  without 
restraint  by  injunction  or  otherwise,  and  in  strict  accordance 
with  the  defendant's  duty  as  such  treasurer,  and  there  is  no 
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principle  of  law,  as  we  think,  that  will  now  hold  him  respon- 
sible for  it 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceediiigs  not  inconsistent  with  this 
opinion. 


■•-♦ 


Shanks  et  ai^  z/.  Albert. 

Promissory  Note. — Alteratum  of  by  Payee, — ^After  the  making  and  delivery 
of  a  promissory  note,  the  same  was  changed  by  the  payee,  without  the  knowl- 
edge or  consent  of  the  maker,  by  inserting  a  higher  rate  of  interest  than  it 
would  otherwise  have,  and  by  making  it  payable  at  a  bank. 

Meld,  that  the  alterations  invalidated  the  note. 

Interrogatories  to  Jury. — Judgment  non  Obstante, — In  a  case  where  the 
general  verdict  was  for  the  plaintiff,  but  the  answers  to  interrogatories  were 
clearly  inconsistent  therewith  and  sustained  the  answer,  the  defendant  moved 
for  judgment  "upon  the  interrogatories,"  notwithstanding  the  general  verdict. 

Held,  that  the  motion  should  have  been  sustained.  An  objection  that  the  motion 
should  have  been  for  judgment  on  the  answers  to  the  interrogatories  was  too 
technical.  Neither  the  court  nor  the  plaintiff  could  have  been  misled  by  the 
form  in  which  the  motion  was  made. 

From  the  Washington  Circuit  Court. 

F.  Z.  ProWy  H,  Heffren^  and  jf,  C.  Lawler,  for  appellants. 
T.  L.  Collins  and  A,  B.  Collins,  for  appellee. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee,  John 
C.  Albert,  against  the  appellants,  William  H.  Shanks  and 
John  Strattan,  before  a  justice  of  the  peace,  on  the  following 
note,  as  we  find  it  copied  in  the  transcript : 

"^150.00.        Campbellsburg,  Washington  Ca,  Ind., 

"May  28th,  1872. 

'*  Six  months  after  date  we  promise  to  pay  to  the  order  of 
M.  Freidberger  one  hundred  and  fifty  dollars,  with  interest 
at  the  rate  of  ten  per  cent,  per  annum,  and  ten  per  cent  after 
maturity,  and  attorney's  fees  of  —  per  cent  if  suit  be  ansti-r 
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tuted  on  this  note,  negotiable  and  payable  at  First  National 
Bank,  New  Albany,  value  received,  without  any  relief  from 
valuation  or  appraisement  laws ;  the  drawers  and  endorsers 
severally  waive  presentment  for  payment  and  notice  of  pro- 
test and  non-payment  of  this  note. 

"  Shanks  &  Strattan." 

And  endorsed,  "  May  2d,  M.  Freidberger." 

The  defendants  answered  in  several  paragraphs,  among 
others  by  the  general  denial  and  non  est  factum  under  oath. 
There  was  a  trial  before  the  justice  resulting  in  a  judgment 
for  the  defendants.  An  appeal  was  taken  to  the  circuit 
court  which,  on  trial,  resulted  in  a  general  verdict  for  the 
plaintiff  for  the  amount  of  the  note  up  to  that  date,  with 
answers  to  special  interrogatories  as  follows : 

*'  I.  Was  the  word  'ten'  added  to  the  note  after  signature 
and  delivery  by  defendants  to  Freidberger,  without  the 
knowledge  or  consent  of  the  defendants  ?  Answer :  By 
the  evidence  given,  yes. 

"  2.  Were  the  words  '  First  National  Bank,  New  Albany, 
Indiana,'  added  to  the  note  after  it  was  signed  by  the  defend- 
ants and  delivered  to  Freidberger,  without  the  knowledge 
and  consent  of  the  defendants?  Answer:  By  the  evi- 
dence given,  yes." 

The  general  verdict  and  special  findings  were  signed  by 
the  foreman  of  the  jury.  By  the  special  findings  of  the  jury, 
the  note  was  so  altered  and  changed  as  to  make  it  void  and 
not  collectible ;  and  how  they  could  have  found  a  general 
verdict  for  the  plaintiff)  we  can  not  see  or  comprehend. 

On  the  return  of  the  general  verdict  for  the  plaintiff)  and 
the  answers  to  the  special  interrogatories,  the  record  shows 
this  entry  made  by  the  clerk:  ''And  thereupon  come  the 
defendants  and  move  the  court  for  judgment  upon  the  inter- 
rogatories, notwithstanding  the  general  verdict  for  plaintiff) 
which  is  overruled  by  the  court ;  to  the  decision  of  the  court 
in  overruling  said  motion,  the  defendants  at  the  time  except.*' 
Judgment  was  rendered  {or  the  plaintiff  on  the  general  ver- 
dict 
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It  is  now  claimed  that  because  the  motion  of  the  defend- 
ants, as  shown  by  the  clerk's  entry,  was  for  judgment  on  the 
interrogatories,  and  not  for  judgment  on  the  answers  to  the 
interrogatories,  notwithstanding  the  general  verdict,  the 
motion  was  properly  overruled.  We  think  this  is  too  tech- 
nical. Neither  the  court  below  nor  the  plaintiff  could  have 
been  misled,  but  must  have  understood  that  the  motion  was 
for  judgment  on  the  special  findings  notwithstanding  the  gen- 
eral verdict. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
ivith  instructions  to  render  judgment  for  the  appellants  on 
their  motion  for  judgment  on  the  special  findings,  notwith- 
standing the  general  verdict. 
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Criminal  Law.  —  IndUtment,  —  Gaming, — Billiard  Table, —  Minor, -^  An 
indictment  under  a  statute  making  it  a  misdemeanor  for  any  person  owning* 
etc.,  any  billiard,  bagatelle,  or  pigeon-hole  table,  to  allow,  suffer,  or  permit 
any  minor  to  play  billiards,  bagatelle,  or  any  other  game  at  or  upon  such  table, 
and  inflicting  a  fine  for  each  game  so  allowed,  suffered,  or  permitted  to  be 
played,  must  charge  that  a  game  was  played,  and  name  the  person  with  whom, 
it  was  played  by  the  minor,  or  give  a  reason  why  he  is  not  named. 

From  the  Wayne  Circuit  Court. 

5.  A,  Forkner  and  W.  N.  Woods,  for  appellant. 
C.  A.  Buskirk,  Attorney  General,  for  the  State. 

Pettit,  J. — This  was  an  indictment  for  allowing  a  minor 
to  play  billiards,  in  violation  of  the  following  section  of  the 
statute,  Acts  of  1873,  p.  30 : 

"Sec.  I.  That  if  any  person  owning  or  having  the  care, 
management,  or  control  of  any  billiard  table,  bagatelle  table, 
or  pigeon-hole  table,  shall  allow,  sufier  or  permit  any  minor  to 
play  billiards^  bagatelle  or  any  other  game  at  or  upon  such 


47    463 
152    655 


464  SUPREME  COURT  OF  INDIANA. 

Zook  V.  The  State. 

table,  or  tables,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall,  for  each  game  so  allowed,, 
suffered  or  permitted  to  be  played,  be  fined  in  any  sum  not 
less  than  five  dollars  nor  more  than  fifty  dollars." 

A  motion  to  quash  the  indictment  was  overruled,  and 
exception  taken ;  and  this  ruling  is  assigned  for  error. 

The  objections  urged  to  the  indictment  are,  that  the  per- 
son with  whom  the  minor  played  billiards  is  not  named,  nor 
is  any  reason  or  excuse  given  for  not  naming  him ;  and  that 
the  indictment  does  not  show  or  charge  that  a  game  was 
played. 

This  indictment  is  not  specific  and  certain  in  contempla- 
tion of  law,  so  as  to  enable  the  defendant  to  prepare  for  his 
defence,  because  it  does  not  name  the  person  with  whom 
the  minor  played,  and  a  conviction  on  this  indictment  would 
not  be  a  bar  to  another  indictment  charging  that  the  minor 
played  with  a  person  named. 

The  statute  makes  it  penal  to  allow  a  minor  to  play  a 
game.  The  indictment  does  not  charge  or  show  that  the 
minor  did  or  was  allowed  to  play  a  game.  We  hold  that 
the  objections  to  the  indictment  are  well  taken.  2  G.  &  H. 
401,  402;  Quinn  v.  T/te  Siate,  35  Ind.  485  ;  Wliitney  v.  The 
State y  10  Ind.  404;  The  State  v.  McCormack^  2  Ind.  305  ;  The 
State  V,  Nolandy  29  Ind.  212.  Many  other  cases  are  cited, 
both  in  this  and  other  states,  to  sustain  the  position  taken, 
but  we  deem  it  unnecessary  to  refer  to  them. 

The  indictment  is  bad  for  not  alleging  that  a  game  was 
played,  and  in  not  naming  the  person  with  whom  it  was 
played,  or  giving  a  reason  why  he  was  not  named. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
motion  to  quash  the  indictment 
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Russell  v.  The  State. 

From  the  Wayne  Circuit  Court 

H.  C.  Fox  and  S.  A.  Forknery  for  appellant. 
C.  A.  Buskirk,  Attorney  General,  for  the  State. 

Pettit,  J. — ^This  case,  as  to  the  sufficiency  of  the  indict- 
ment, is  the  same  as  the  case  of  Zook  v.  TTie  State,  ante,  p. 
463 ;  and,  on  the  authority  of  that  case,  this  is  reversed^ 
with  instructions  to  sustain  the  motion  to  quash  the  indict- 
ment 
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Official  Bond. — Township  Trustee. — A  township  trustee  may  be  the  relator  iik 
a  suit  upon  the  official  bond  of  his  predecessor,  to  recover  moneys  due  the  civil 
township,  and  also  mone3rs  due  the  school  township;  and  under  a  proper  com- 
plaint there  may  be  a  recovery  for  funds  of  either  or  both  of  the  corporations; 
but  on  a  complaint  in  which  he  sues  only  as  trustee  of  the  civil  township,  he 
can  not  recover  money  due  to  theschool  tOMrnshipw 

Bill  of  Exceptions. — Motion. — A  ruling  on  a  motion  to  dismiss  an  action  as  to 
some  of  the  defendants  can  not  be  considered  on  appeal  to  the  Supreme  Courts 
unless  saved  by  a  bill  of  exceptions.         » 

Judgment. — Administrator. — ^When  the  demand  in  suit  is  against  an 'adminis- 
trator on  a  cause  of  action  against  the  estate  of  his  decedent,  the  judgment 
should  be  made  payable  out  of  the  assets  of  the  estate,  and  not  be  rendered 
against  the  administrator  personally. 

Same. — The  circumstance  that  there  are  other  defendants  does  not  change  the 
liability  of  the  administrator.  In  such  case  separate  judgments  may  be  ren- 
dered. 

From  the  Ripley  Common  Pleas. 

E.  P.  Fends,  for  appellants. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants  on  the  official  bond  of  a  township  trustee. 
On  the   nth  day  of  October,  1870,  Melvin  N.  Swift  was 
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elected  trustee,  and  on  the  20th  of  the  same  month  executed 
the  bond  with  Jacob  Steinmetz  and  Joseph  Wolf  as  his  sure- 
ties. Some  time  in  1871,  Swift  departed  this  life,  and  it  is 
alleged  that  he  then  had  in  his  hands  the  sum  of  three  hun- 
dred and  forty-four  dollars  and  thirty-six  cents,  money  then 
belonging  to  the  township,  which  he  had  received  as  such 
trustee ;  that  one  Abbott  became  and  was  the  executor  of  the 
will  of  Swift,  and  as  such  took  possession  of  all  the  effects 
of  said  deceased,  together  with  all  the  money  belonging  to 
said  township,  and  all  the  books,  papers,  and  vouchers  in  the 
hands  of  the  said  deceased  trustee;  that  afterward,  in  1871, 
the  relator  was  appointed  as  trustee  to  fill  the  vacancy  by 
the  county  auditor;  that  afterward,  in  1871,  Abbott  declined 
to  act  further  as  such  executor  of  Swift,  and  one  Demosthenes 
Swift  was  duly  appointed  in  his  place  and  took  into  his  posses* 
sion  the  estate  of  said  deceased,  together  with  all  the  books, 
papers,  vouchers,  money,  and  other  property  of  and  belong- 
ing to  the  township  so  in  the  hands  of  the  said  deceased ; 
that  immediately  after  his  appointment  as  such  trustee,  and 
before  the  commencement  of  this  suit,  the  relator  demanded 
of  said  Abbott  the  said  sum  of  three  hundred  and  forty-four 
dollars  and  thirty-six  cents  so  taken  and  still  in  his  hands, 
which  was  refused  by  Abbott,  who,  with  due  notice,  paid  the 
same  over  to  his  successor,  the  said  Demosthenes  Swift.  It 
is  alleged  that  a  similar  demand  was  made  of  said  Demos- 
thenes Swift  after  his  appointment  as  such  executor,  and  that 
he  also  refused  to  pay  the  same. 

It  is  then  alleged,  that  afterward,  in  1871,  said  Joseph 
Wolf  died,  and  that  Robert  H.  Richardson  was  duly 
appointed  as  the  administrator  of  his  estate. 

It  is  further  stated,  that  in  October,  1872,  the  relator  was 
elected  to  the  said  office  of  township  trustee,  and  qualified 
as  such ;  and  that  he  notified  Steinmetz  and  Richardson  that 
the  said  sum  of  money  remained  unpaid,  and  demanded  the 
same  of  them,  but  all  and  each  of  the  defendants  refused  to 
pay  the  same. 
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The  condition  of  the  bond  is  then  set  forth  as  follows, 
-after  reciting  the  election  of  Swift : 

"  Now  if  the  said  Melvin  N.  Swift  shall  well  and  faithfully 
discharge  the  duties  of  said  oftice  according  to  law,  shall 
faithfully  collect  and  receive  all  moneys  belonging  to  said 
township,  expend  the  same  as  required  by  law  for  township, 
road,  school,  and  school-house  purposes,  correctly  account 
to  the  Board  of  Commissioners  of  Ripley  County,  at  the 
March  term,  for  all  receipts  and  expenditures  for  township 
money,  and  shall  promptly  deliver  up  to  his  successor  in 
office  all  books,  papers,  and  vouchers  belonging  to  the  said 
township,  then  the  above  obligation  to  be  null  and  void,  else 
to  remain  in  full  force  and  virtue  in  law." 

Formal  breaches  of  the  condition  of  the  bond  are  then 
assigned  in  the  following  words : 

"  And  plaintiff  assigns  the  following  breaches  in  the  con- 
dition of  said  official  bond,  to  wit :  That  the  said  Melvin  N. 
Swift,  trustee  as  aforesaid,  did  not  well  and  faithfully  dis- 
charge the  duties  of  his  said  office  according  to  law ;  that 
he  did  not  faithfully  collect  and  receive  all  moneys  belong- 
ing to  the  said  township  and  expend  the  same  as  required  by 
law  for  township,  road,  school,  and  school-house  purposes, 
and  that  his  sureties,  nor  executors,  at  the  time  of  the  death 
-of  the  said  Melvin  N.  Swift,  did  not  promptly  deliver  up  to 
his  successor  in  office  all  moneys,  books,  papers,  and  vouch- 
ers belonging  to  the  township;  wherefore,"  etc. 

The  action  was  against  Steinmetz,  Demosthenes  Swift, 
Richardson,  and  Abbott. 

A  demurrer  by  Abbott  to  the  complaint  was  sustained  by 
the  court,  and  he  went  out  of  the  case.  This  was  clearly 
right,  and  of  it  there  is  no  complaint.  Swift,  Steinmetz,  and 
Richardson  demurred  separately  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  their  demurrers  were  overruled. 

The  defendants  then  answered  in  four  paragraphs,  as  fol- 
lows: 

I.  A  general  deniaL 
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2.  Payment  by  Melvin  N.  Swift,  the  deceased  trustee,  ia 
his  lifetime. 

3*  Payment  by  the  defendants. 

4*  Set-oflT  in  die  sum  of  three  hundred  dollars  for  servicer 
of  said  deceased  as  such  trustee,  and  in  the  sum  of  two  hun- 
dred dollars  for  money  advanced  by  him  on  the  indebtedness 
of  the  township  out  of  his  own  money,  and  in  the  sum  of 
one  hundred  dollars  road-tax  fund  advanced  by  the  deceased 
out  of  his  own  money,  which  sums  were  over  and  above  all 
moneys  of  those  funds  which  ever  came  to  his  hands,  and 
one  hundred  dollars  dog-tax  fund  advanced  by  the  deceased 
for  the  township  of  his  own  money.  Which  amounts  he 
asked  to  set  off  to  the  amount  of  the  plaintiff's  claim,  and 
demanded  judgment  for  three  hundred  dollars,  the  residue.. 

After  a  motion  to  strike  out  and  a  demurrer  to  the  fourth 
paragraph  of  the  answer,  the  plaintiff  replied  to  the  second^ 
third,  and  fourth  psfragraphs  thereof. 

There  was  a  trial  of  the  issues  by  the  court  and  a  special 
finding  and  conclusions  of  law  as  follows : 

"  That  there  was  in  the  hands  of  said  Melvin  N.  Swifl,  at 
the  time  of  his  death,  undisposed  of,  the  following  funds- 
which  he  received  in  his  lifetime  as  the  trustee  of  said  town* 
ship: 

Common  school  or  tuition  fund,        -  -  ^247.9$ 

Special  school  fund,         ....         125.97 
Township  fund,         -  -  -         .  -  83.6$ 

Dog  fund,  -  -  -  -  -  43.10 

''  The  court  further  finds  that  the  township  was  indebted 
to  the  said  Melvin  Swift,  at  the  time  of  his  death,  in  the  sum 
of  forty-five  dollars,  for  services  as  trustee  to  the  time  of  his- 
death,  and  the  further  sum  of  one  hundred  and  nine  dollars 
and  thirty-four  cents ;  and  the  relator  consents  that  the  said 
two  amounts  above  shall  be  allowed  in  this  action  in  reduc- 
tion of  the  claim  of  said  relator.'' 

The  special  finding  then  proceeds  to  say: 

**  Thereupon  the  defendants  each  separately  and  together 
move  the  court  for  a  judgment  against  the  civil  township  for 
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the  sum  of  twenty-seven  dollars  and  fifly-six  cents  and  costs, 
for  the  reason  that,  the  suit  being  brought  in  the  name  of 
the  trustee  of  the  civil  township,  and  not  for  school  purposes, 
a  judgment  can  not  be  rendered  in  favor  of  the  plaintiff  in 
this  action.  The  court  overruled  the  motion.  Defendants 
except.  The  court  finds,  as  a  conclusion  of  law  from  the 
above  facts,  that  the  plaintiff  is  entitled  to  a  judgment  against 
the  defendants  for  the  sum  of  three  hundred  and  forty-six 
dollars  and  thirty-nine  cents.  To  the  conclusion  of  law  the 
<lefendants  separately  and  together  except/' 

The  special  finding  is  signed  by  the  judge.  Judgment 
ivas  rendered  by  the  court  against  all  the  defendants  except 
JDavid  B.  Abbott,  for  the  sum  above  found  to  be  due,  with 
costs,  and  in  form  to  be  levied  de  bonis  proprUs  as  to  all  the 
•defendants. 

The  first  question  presented  relates  to  the  sufSciency 
of  the  complaint.  While  the  pleader  was  not  fortunate  in  the 
form  adopted,  still  we  think  the  substance  of  a  good  cause 
of  action  is  set  out  therein.  We  are  of  the  opinion  that  in  an 
action  on  such  bond  the  township  trustee  can  be  the  relator. 
Dishon  v.  The  State ^  etc.,  19  Ind.  255.  He  aCts  as  an  officer 
of  both  the  civil  and  the  school  townships.  In  such  an  action 
under  a  proper  complaint,  there  may  be  a  recovery  for  funds 
of  either  or  both  of  the  corporations.  We  do  not  see  any 
good  purpose  which  would  be  served  in  requiring  two  actions 
on  the  bond,  one  for  the  funds  belonging  to  each  of  the 
corporations.  In  this  case,  in  form,  the  action  is  on  the  rela- 
tion of  the  trustee  of  the  civil  township.  Nothing  is  said 
about  the  school  township.  It  is  alleged  that  the  deceased 
trustee  had  in  his  hands  at  the  time  of  his  decease  a  certain 
sum  of  money  belonging  to  the  township,  by  which  we  must 
understand  the  civil  township ;  and  it  is  alleged  that  a  demand 
ivas  made  upon  the  executor  qi  the  deceased  trustee  and 
upon  the  surviving  surety,  and  the  administrator  of  the 
•deceased  surety,  for  the  payment  of  this  sum  before  the  action 
inras  brought.  If  it  should  have  been  stated  to  what  partic* 
iular  funds  the  money  belonged,  we  think  this  was  not  a  cause 
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of  demurrer  but  a  ground  on  which  a  bill  of  particulars  might 
have  been  demanded.  The  allegations,  in  substance,  sho\r 
that  there  was  a  cause  of  action  on  the  bond,  and  this  with- 
out reference  to  the  special  breaches  assigned. 

A  question  is  discussed  with  reference  to  the  overruling^ 
of  a  motion  to  dismiss  the  action  as  to  Demosthenes  Swift 
and  Richardson,  because  the  cause  of  action  is  a  claim  which 
should  have  been  filed  against  the  estates  which  they  repre- 
sent. This  question  is  not  presented  by  a  bill  of  exceptions 
and  can  not  be  decided  by  us.  But  see  Stanford  v.  Stanford, 
42  Ind.  485,  and  cases  cited. 

Next  as  to  the  conclusion  of  law.  In  this  we  think  the 
court  committed  an  error.  There  was  nothing  in  the  com- 
plaint which  authorized  a  recovery  for  money  due  the  school 
township.  As  we  have  already  remarked,  we  regard  the 
complaint  as  on  the  relation  of  the  trustee  as  trustee  of  the 
civil  township.  The  corporations  are  separate  and  distinct, 
and  the  money  of  one  can  not  be  recovered  in  an  action 
brought  solely  to  recover  money  due  to  the  other.  Heizer 
V.  Yohn^  37  Ind.  415  ;  Carmichaely.  Lawrence^  post,  p.  554. 

In  our  opinion,  the  judgment  against  the  executor  of 
the  deceased  trustee  and  the  administrator  of  the  deceased 
surety  should  have  been  payable  out  of  the  assets  of  the 
estate  in  their  hands,  and  constituted  a  claim  against  the 
estates  respectively  to  be  paid  in  course  of  administration, 
and  not  de  bonis  propriis.  The  court  might  have  rendered 
separate  judgments. 

We  suggest,  for  the  reason  that  the  ^question  may  not 
be  before  us  for  decision,  whether  the  indebtedness  of  the 
township  to  the  deceased  trustee  can  be  deducted  generally 
from  the  funds  in  his  hands. 

We  doubt  whether  the  facts  found  by  the  court  justified 
judgment  for  any  amount  against  the  defendants.  It  seems 
to  us  that  there  were  essential  facts  which  the  court  did  not 
find,  and  there  was  no  general  finding. 

The  judgment  is  reversed,  with  costs,  and  the  cause* 
remanded,  for  further  proceedings. 
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The  Ohio  and  Mississippi   Railway  Company  v.  Selby. 

Negligence. — Pleading. — Injury  to  Person, — Railroad. — In  an  action  for 
damages  for  injury  to  the  person,  the  complaint  averred,  that  the  defendant,  a 
railroad  company,  did  not  use  due  care,  diligence,  and  skill  in  carrying  the 
plaintiff;  but,  on  the  contrary,  the  track  of  the  railroad  was  in  bad  condition 
and  repair,  and  the  defendant  by  its  servants,  etc.,  negligently,  unskilfully, 
and  carelessly,  ran  its  train  of  cars,  whereby,  etc. 

Held,  on  demurrer,  that  the  averment  of  the  condition  of  the  track  was  not  too 
general* 

Ileldt  also,  that  if  defendant  desired  a  more  particular  description  of  the  condi- 
tion of  the  track,  a  motion  to  make  the  averment  more  specific  should  have 
been  made. 

Held,  also,  that  in  such  an  action,  an  act,  the  doing  of  which  is  complained  of,  and 
that  such  act  was  negligently  done,  must  be  alleged;  and  that  the  above  aver- 
ment of  the  condition  of  the  track  and  the  manner  in  which  the  train  was  run 
sufficiently  stated  an  act,  and  that  it  was  negligently  done. 

Hield,  also,  that  when  the  act  complained  of  is  sufficiently  stated,  it  is  only  neces* 
sary  to  aver  that  such  act  was  negligently  done,  without  setting  out  in  detail 
the  particulars  of  the  negligence. 

Same. — Common  Carrier. — Contract, — A  common  carrier  cannot  by  contract 
exempt  itself  from  liability  for  loss  resulting  from  any  negligence  on  its 
part.  Wright  y.  Gaff,  6  Ind.  416;  The  L  <&•  C,  R.  R,  Co,  v.  Remmy,  13 
Ind.  518;  The  Ind,  Central  R.  W.  Co.w.  Mundy,  21  Ind.  48;  and  Thayer 
V.  The  St,  Louis,  etc.,  R,  R,  Co.^  22  Ind.  26,  overruled. 

Same. — Stock  Drover, — Stock  Pass, — Free  Pass, — ^A  drover  travelling  on  a  freight 
train  for  the  purpose  of  taking  care  of  his  stock  on  the  train,  for  which  stock 
he  paid  freight,  received  from  the  railroad  company  a  ticket  called  a  '*  stock 
pass,"  with  an  indorsement  signed  by  him,  as  follows :  "  In  consideration  of 
receiving  this  ticket,  I  voluntarily  assume  all  risk  of  accidents,  and  expressly 
agree  that  the  company  shall  not  be  liable  under  any  circumstances,  whether 
by  negligence  of  their  stents,  or  otherwise,  for  any  injury  to  my  person,  or 
for  any  loss  or  injury  to  my  property ;  and  I  agree  that  as  for  me,  in  the  use 
of  this  ticket,  I  will  not  consider  the  company  as  common  carriers,  or  liable  to 
me  as  such." 

Held,  in  an  action  for  damages  for  injury  to  the  person  of  the  drover,  caused  by 
the  negligent  act  of  the  railroad  company,  that  the  agreement  aforesaid  was 
invalid  as  a  defence  to  said  action. 

Held,  also,  that  such  stock  drover  so  travelling  with  said  pass  was  a  passenger 
for  hire,  and  was  not  a  gratuitous  passenger. 

Same. — Duty  of  Carrier  of  Passenger  on  Freight  Car, — ^Where  a  railroad  com-* 
pany  undertakes  to  convey  a  stock  drover  as  a  passenger  on  a  freight  car,  its 
duty  is  to  so  run  and  manage  the  train  that  he  shall  not,  by  its  own  careless- 
ness, be  injured. 
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Same.— /wtf  Pasi,'— Liability  of  Carrier  to  Passenger  Travelling  On. — It  is  well 
settled,  that  in  the  case  of  a  person  riding  on  a  free  pass,  common  carriers  of 
passengers  are  held  to  the  same  liability  for  injuries  to  the  person  by  the  neg- 
ligent act  of  the  carrier  as  in  the  case  of  a  passenger  paying  fare. 

Practice. — Pleading. — General  and  Special  Answers. — ^Where  a  general  denial 
is  filed,  a  specific  denial  of  the  averments  of  the  complaint  may  be  struck 
out  on  motion. 

Evidence. — Sj^eed  of  Train, — Condition  of  Track. — Evidence  is  admissible  of 
the  rate  of  speed  at  which  a  train  was  run  at  the  time  of  the  accident,  by  com- 
parison with  the  speed  of  trains  at  other  times ;  as  is,  also,  evidence  of  the  con- 
dition of  the  track  at  the  time  of  the  accident,  by  comparison  with  its  condition 
at  other  times. 

Same, — ^In  an  action  for  damages  for  injury  to  tiie  person  of  a  drover  travelling 
on  a  stock  pass,  by  the  negligent  act  of  a  railroad  company,  evidence  that  the 
plaintiff  had  continued  since  the  injury  to  make  contracts  for  the  shipment  of 
stock,  and  to  ride  on  stock  passes  in  the  same  manner  as  at  the  time  of  the 
injury,  is  inadmissible. 

Same. — Burden  of  Proof. — Injury  to  Person. — ^In  such  action,  the  burden  of 
proof  is  upon  the  plaintiff  to  establish,  by  a  preponderance  of  evidence,  the 
material  allegations  of  the  complaint. 

Same. — Speed  of  Train. — ^Thetrue  criterion  for  determining  whether  at  the  time 
of  an  accident  a  train  was  running  at  a  higher  rate  of  speed  than  was  safe  and 
prudent,  taking  into  consideration  the  portion  of  the  track  where  the  accident 
occurred,  is  the  rate  of  speed  at  which  other  trains  have  been  run  over  that 
portion  of  the  road,  both  before  and  after  the  accident. 

Pleading. — Amendment. — Injury  to  Person. — Specific  Averments  of. ^Evi- 
dence.— Continuance. — Measure  of  Damages. — Implication  of  Law. — ^The 
complaint  in  an  action  for  damages  for  injury  to  the  person  charged,  that  bj 
the  negligent  act  of  defendant  he  was  grievously  bruised,  hurt,  and  injured, 
etc.,  and  that  his  collar- bone  was  broken,  and  shoulder  dislocated. 

Held,  that  under  said  general  allegations  of  injury,  the  plaintiff  was  entitled  to 
prove  any  and  all  injuries  which  he  received,  and  which  were  the  natural  con- 
sequence of  the  wrongful  act  of  the  defendant ;  and  that,  on  the  trial,  it  was  not 
error  for  the  court  to  allow  the  plaintiff  to  insert  in  the  complaint  another  spe- 
cific allegation  that  his  shoulder-blade  was  broken,  and  to  refuse  the  defendant 
a  continuance  of  the  cause,  upon  affidavit  made,  on  the  ground  of  surprise 
occasioned  by  such  amendment. 

Held,  also,  that  the  said  specific  averments  of  injury  did  not  limit  and  restrict  the 
proof  of  plaintiff  to  thenr. 

Held,  also,  where  the  law  does  not  imply  the  damage  as  the  natural  and  neces- 
sary consequence  of  the  wrongful  act,  the  special  damage  should  be  set  out 
.  with  particularity. 

Practice.— -Ahi;  Trial. —  Verdict. — Special  Findings. — ^Where  there  are  a  gen- 
eral verdict  and  special  findings,  and  the  correctness  of  the  general  verdict  is 
not  questioned,  a  case  will  not  be  reversed  on  the  evidence,  when  it  is  conflict- 
ing, to  support  the  special  finding?. 


NOVEMBER  TERM,  1874.  473 

The  Ohio,  etc.,  R,  W.  Co.  v.  Selby. 

From  the  Orange  Circuit  Court. 

T.  Gazlay  and  W,  H,  De  Wolf,  for  appellant 
G,  Putnam,  G.  IV.  Friedley,  and  H.  C.  Duncan^  for  appel- 
lee. 

BusKiRK,  C.  J. — ^This  action  was  brought  by  the  appellee, 
Oeorge  W.  Selby,  against  the  Ohio  and  Mississippi  Railway 
Company,  to  recover  damages  for  personal  injuries  received 
while  riding  on  one  of  appellant's  freight  trains,  accompany- 
ing a  car  load  of  live-stock. 

The  case  was  tried  by  a  jury,  resulting  in  a  general  ver- 
<lict  and  judgment  for  the  appellee,  and  an  appeal  to  this 
court.  The  transcript  of  the  record  contains  all  of  the  evi- 
<dence  given  in  the  cause. 

The  complaint  contains  two  paragraphs.  The  first  para- 
graph states,  in  substance,  that  appellant,  for  a  certain  reward, 
agreed  to  convey  from  Tunnelton  to  Cincinnati  a  car  load 
of  hogs,  the  property  of  appellee,  together  with  the  plaintiff 
himself,  etc.;  that  the  appellant  did  not  use  due  care,  skill, 
etc.,  but  on  the  contrary,  the  track  of  said  railway  was  in 
bad  condition  and  repair,  and  the  defendant,  by  its  servants 
and  employees,  negligently,  unskilfully,  and  carelessly  con- 
ducted and  ran  said  train,  whereby  the  caboose,  upon  which 
plaintiff  was  a  passenger,  was  thrown  from  the  track,  and 
plaintiff  injured,  etc. 

The  second  paragraph  of  the  complaint  is  similar  to  the 
£rst,  except  in  regard  to  the  statement  of  the  contract  for 
carrying  appellee  and  his  car  load  of  hogs,  which,  in  sub* 
stance,  recites  that  appellant  agreed  for  a  certain  reward,  to 
be  paid  by  appellee,  to  carry,  etc.,  a  car  load  of  hogs,  the 
property  of  appellee,  and  in  consideration  of  such  hire  and 
reward,  etc.,  the  said  appellant  allowed  the  said  appellee 
to  have  his  passage  on  said  train  free,  etc. 

On  the  trial,  appellee  amended  his  complaint  by  inserting 
the  words  ''  and  shoulder-blade  was  broken,"  in  describing 
his  injuries. 

The  appellant  demurred  separately  to  each  paragraph  of 
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the  complaint,  but  the  demurrers  were  overruled,  and  excep- 
tions taken. 

The  appellant  answered  in  six  paragraphs,  which  were  ia 
substance  as  follows : 

The  first  paragraph  of  answer  is  a  general  denial.  The 
second  sets  up,  in  substance,  that  the  contract  between  the 
parties,  under  which  the  appellee  and  his  car  load  of  hogs 
were  being  carried,  was  in  writing,  and  that  the  appellee  was 
being  carried  free,  he  having  agreed  to  assume  all  risks  of 
personal  injuries,  and  appellant  not  to  be  considered  a  com- 
mon carrier,  etc.,  which  contracts,  made  a  part  of  said  answer^ 
are  as  follows : 

"g.  f.  o.  66. 

'*  This  agreement,  made  this  30th  day  of  November,  A.. 
D.  1872,  between  the  *  Ohio  and  Mississippi  Railway  Com- 
pany,' party  of  the  first  part,  and  George  W.  Selby,  party  of 
the  second  part,  witnesseth :  that  the  party  of  the  first  part 
will  forward  for  the  party  of  the  second  part  the  following 
fi-eight,  to  wit :  One  car  load  of  hogs,  from  Tunnelton  to  Cin- 
cinnati, at  the  rate  of  thirty-two  dollars  per  car,  which  is  a 
reduced  rate,  made  expressly  in  consideration  of  this  agree- 
ment ;  in  consideration  of  which  the  party  of  the  second 
part  agrees  to  take  care  of  said  freight  while  on  the  trip,  and 
load  and  unload  the  same  at  his  or  their  own  risk  and  expense, 
and  that  the  party  of  the  first  part,  and  connecting  lines  over 
which  such  freight  may  pass,  shall  not  be  responsible  for  any 
loss,  damage,  or  injury  which  may  happen  to  said  freight  in 
loading,  forwarding,  or  unloading,  by  suffocation  or  other 
injury  caused  by  overloading  the  cars,  by  escapes,  from  any 
cause  whatever,  by  any  accident  in  operating  the  road  or 
delay  caused  by  storm,  fire,  failure  of  machinery  or  cars,  or 
obstruction  of  track  from  any  cause,  or  by  fire  from  any 
cause  whatever,  or  by  any  other  cause  except  gross  negli- 
gence ;  and  that  said  party  of  the  first  part  and  such  con- 
necting lines  shall  be  deemed  merely  forwarders,  and  not 
common  carriers,  and  only  liable  for  such  loss^  damage^ 
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injury,  or  destruction  of  such  freight  as  may  be  caused  by 
gross  negligence  only,  and  not  otherwise. 
"  Witness  our  hands  and  seals,  in  duplicate. 


i N 

FIVE  CENT  ^  Ohio  and  Mississippi  Railway  Co.  [Seal.] 

REVENUE         I 

STAMP       \  By  S.  McMahan,  Agent. 

HERE.  I 

J      Geo.  W.  Selby.  [Seal.] 

"Two  copies  of  this  contract  will  be  signed  by  both  the 
agent  of  the  company  and  the  owner  or  shipper,  one  copy  to 
be  retained  by  each  party.  The  agent  will  file  away  care- 
fully the  copy  retained  by  himself,  and  will  note  on  the  way- 
bills '  Released.*  Agents  will  use  care  to  fix  the  proper 
government  stamp  on  this  contract. 


IS 


o 


OHIO  AND  MISSISSIPPI  RAILWAY  CO. 


Stock  Pass  No.- 


Conductors  will  pass  Mr.  GEO.  W.  SELBY  from 

TUNNELTON  to  CINCINNATL 
No.  Cars,  i. 


Issued. 


Nov.  30th,  1872. 


A.  N.  CHRYSTIE, 

Vice-President. 


Good  only  on  Stock  Trains. 

(In  red  ink  across  face.) 


"  Countersigned  by  S.  McMahan,  Agent. 

*'  In  consideration  of  receiving  this  ticket,  I  voluntarily  assume  all  risk  of  acci- 
dents, and  expressly  agree  that  the  company  shall  not  be  liable,  under  any  cir- 
cumstances, whether  by  negligence  of  their  agents  or  otherwise,  for  any  injury 
to  my  person,  or  for  any  loss  or  injury  to  my  property ;  and  I  agree,  that  as  for 
me,  in  the  use  of  this  ticket,  I  will  not  consider  the  company  as  common  carriers, 
or  liable  to  me  as  such.  Geo.  W.  Selby.'* 

Appellant,  in  said  answer,  denied  all  charges  of  negli- 
gence, etc. 

The  third  paragraph  of  answer  sets  up  that  appellee,  at 
the  time  he  was  injured,  was  riding  on  a  free  pass,  without 
paying  any  fare,  and  that  the  railway  track  of  appellant  was 
in  good  order  and  condition,  the  train  well  manned  and 
skilfully  managed;  and  that  the  injury  to  appellee  was  the 
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result  of  an  accident,  and  was  not  caused  by  any  negligence 
or  fault  of  appellant  or  her  servants. 

Paragraph  four  of  the  answer  states,  in  substance,  that 
appellee,  at  the  time,  was  riding  on  a  free  pass,  under  a  con- 
tract (hereinbefore  set  out),  and  while  so  riding  was  injured, 
etc. 

The  fifth  paragraph  of  answer  states,  in  substance,  that  at 
the  time  appellee  sustained  the  injuries  complained  of,  appel- 
lant's road-bed,  track,  train,  cars,  and  engine  were  in  good 
order  and  condition  in  all  respects,  and  the  train  upon  which 
appellee  ywas  riding  was  carefully,  prudently,  and  skilfully 
managed,  and  that  the  accident  by  which  appellee  was 
injured,  was  caused  by  the  breaking  of  a  rail,  which  no  care, 
skill,  prudence,  or  foresight  could  prevent,  etc. 

Demurrers  were  filed  to  the  second,  third,  and  fourth  par- 
agraphs of  answer,  which  were  sustained  by  the  court ;  the 
fifth  paragraph  of  answer  was  struck  out  by.  the  court  on 
motion  (appellant  objecting  and  excepting),  and  the  cause 
left  for  trial  under  the  general  denial.  • 

The  court  submitted  to  the  jury,  at  the  request  of  appel- 
lant, interrogatories  for  special  findings  of  facts,  which  were 
returned  answered  by  the  jury  with  their  general  verdict. 

The  interrogatories  and  answers  were  as  follows : 

"  1st.  Where  did  the  accident  occur  by  which  plaintiff 
claims  to  have  been  injured  ? 

*'  Ans.  About  three  and  a  half  miles  east  of  Seymour, 
near  Mutton  Creek  bridge,  or  trestle,  in  Jackson  county, 
Indiana,  on  the  Ohio  and  Mississippi  Railroad. 

"  2d.  What  was  it  that  caused  the  car  upon  which  plain- 
tiff was  riding,  at  the  time  of  the  injury  complained  of,  to  be 
thrown  from  the  track  of  said  railway  ? 

"  Ans.  By  improper  management  of  the  train,  and  a 
broken  rail. 

"  3d.  What  act  or  acts  of  carelessness,  negligence,  or 
unskilfulness  (if  any),  on  the  part  of  said  defendant  or  its 
agents,  contributed  to  the  injury  complained  of  by  plaintiff? 
Ans.  By  carelessness  of  the  engineer, .  not  having  his 
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engine  in  good  repair.  We  think  that  on  the  account  of 
the  valves  being  out  of  order  the  train  was  unmanage- 
able^ and  he  should  have  whistled  '  down  brakes/  and  by 
running  the  train  so  fast  it  ran  off  the  track. 

*'  4th.  What  agent  or  employee  of  said  defendant  commit- 
ted any  act  of  negligence  or  unskilfulness,  or  omitted  to  per- 
form any  duty  that  caused  the  alleged  injury  to  plaintiff? 

"  Ans.  The  engineer  and  conductor. 

*'  5th.  At  what  time  and  place  did  any  act  of  negligence 
or  misconduct  of  defendant  or  her  agents  occur,  that  caused 
the  alleged  injury  to  plaintiff  to  take  place  ? 

'*  Ans.  At  Seymour,  and  between  there  and  place  of  acci- 
dent, on  the  30th  day  of  November,  1872. 

''6th.  Was  said  railway  track,  at  the  place  of  the  said  acci- 
dent, in  good  order  and  repair  ?  If  you  find  said  track  was 
in  bad  order  or  repair,  state  in  what  way  and  manner  said 
track  was  in  bad  order  and  repair. 

''  Ans.  We  find  that  said  track  was  too  low,  and  said  rails 
were  not  spliced — spliced  on  a  cross-tie. 

"  7th.  Was  the  train  upon  which  plaintiff  was  riding  at  the 
time  of  the  alleged  injury  well  manned,  well  and  skilfully 
managed,  and  in  good  order  and  condition  ?  and  if  not,  state 
in  what  particular  said  train  was  not  well  manned,  and  well 
and  skilfully  managed,  and  in  good  order  and  condition. 

"  Ans.  We  find  it  well  manned,  as  to  number  of  men,  but 

.  not  skilfully  managed ;  we  find  that  the  engine  was  not  in 

good  order,  from  the  reason  that  the  valves  were  out  of 

order,  so  that  the  engineer  could  not  control  the  engine 

down  the  grade  when  the  accident  occurred. 

"  Isaac  H.  Lewis,  Foreman." 

The  appellant,  in  proper  order,  moved  for  a  venire  de  novo, 
for  a  judgment  on  the  special  findings,  for  a  new  trial,  and 
in  arrest  of  judgment ;  all  of  which  motions  were  overruled 
by  the  court,  and  excepted  to  in  due  order,  and  judgment 
was  rendered  for  appellee. 

The  reasons  assigned  for  a  new  trial  were  as  follows : 
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I.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

3.  The  court  erred  in  sustaining  the  demurrers  to  the 
second,  third,  and  fourth  paragraphs  of  the  answer. 

3.  The  court  erred  on  the  trial  in  refusing  to  admit  in  evi- 
dence the  contract  for  forwarding  hogs  by  the  cars  of  defend- 
ant, and  al^o  in  refusing  in  evidence  the  pass  and  contract  upon 
which  the  plaintiff  was  riding  on  defendant's  road  at  the  time 
of  the  injury  complained  of 

4.  The  court  erred  in  admitting  evidence  of  the  speed  with 
which  trains  were  run  on  defendant's  road  before  and  after 
the  accident. 

5.  The  court  erred  in  admitting  in  evidence  that  the  track 
of  said  road  was  not  in  good  order  near  the  place  of  the 
injury  after  it  took  place. 

6.  The  court  erred  in  excluding  evidence  of  the  fact  that 
plaintiff  had  continued  since  the  injury  to  make  contracts  for 
the  shipment  of  stock,  and  to  ride  on  defendant's  train  under 
stock  passes,  and  contract  with  her  in  the  same  manner  as 
before  and  at  the  time  of  the  injury. 

7.  The  answers  of  the  jury  to  the  interrogatories,  each 
and  every  one  of  them,  are  wholly  unsupported  by  the  evi- 
dence. 

8.  The  court  erred  in  refusing  to  give  in  charge  to  the 
jury  instructions  numbers  two,  three,  four,  five,  eight,  and 
fourteen,  as  asked  by  defendant. 

9.  The  court  erred  in  giving  in  charge  to  the  jury,  on  its 
own  motion,  instructions  numbers  four,  seven,  thirteen,  and 
fourteen. 

ID.  The  court  erred  in  refusing  to  continue  the  cause  on 
application  of  defendant,  for  surprise  caused  by  amendment 
of  complaint  afler  the  trial  had  commenced. 

The  following  assignments  of  error  have  been  made : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

2.  The  court  erred  in  sustaining  the  demurrers  to  the 
second,  third,  and  fourth  paragraphs  of  the  answer. 
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3.  The  court  erred  in  sustaining  the  motion  to  strike  out 
the  fifth  paragraph  of  the  answer. 

4.  The  court  erred  in  overruling  the  motion  for  a  venire 
de  novo. 

5.  The  court  erred  in  overruling  the  motion  for  judgment 
on  the  special  findings,  notwithstanding  the  general  ver- 
dict. 

6.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

7.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  only  objection  urged  to  the  complaint  is,  that  the 
negligence  of  the  appellant  is  not  sufficiently  charged.  The 
averment  in  the  first  paragraph  is :  "  That  the  defendant 
did  not  use  due  care,  and  diligence,  and  skill,  in  carryingthe 
plaintiff  as  aforesaid ;  but  on  the  contrary,  the  track  of  the 
said  railway  was  in  bad  condition  and  repair,  and  the  defend- 
ant by  its  servants  and  employees  negligently,  unskilfully, 
and  carelessly  conducted  and  run  said  train  of  cars,  whereby," 
•etc. 

The  second  paragraph  was,  in  substance,  the  same  as  the 
first 

It  is  insisted,  that  under  the  averment  in  the  first  para- 
graph, proof  was  admissible  that  the  road  was  in  bad  condi* 
tion  and  repair,  miles  from  the  place  of  the  accident.  We 
do  not  think  so.  The  averment  was,  that  the  track  was  in 
bad  condition  and  repair.  Under  this  general  allegation, 
evidence  was  admissible  that  it  was  in  bad  condition  and 
repair  at  the  place  where  the  accident  occurred.  Evidence 
that  the  entire  track  was  in  bad  condition  and  repair  would 
have  included  the  place  where  the  accident  occurred.  The 
complaint  was  good  on  demurrer.  The  appellant  should 
have  moved  the  court  to  require  the  appellee  to  make  the 
complaint  more  specific,  if  it  so  desired. 

We  think  the  averments  of  negligence  were  sufficient. 

In  the  case  of  The  L,P.&  C.  R.  R.  Co.  v.  KeeUys  Adw!r,  23 
Ind.  133,  it  was  held,  that  the  averment  that ''  the  defendant^ 
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by  her  agent  and  servants,  did  carelessly  and  negligently^ 
run  over/'  etc.,  was  sufficient  But  this  averment  is  not  nearly 
so  broad  as  the  allegations  in  the  case  at  bar,  for  the  acts  of 
negligence  in  the  former  case  are  confined  to  the  time  of  the 
injury  complained  of. 

In  the  case  of  The  ^.,  M.  &  L  R.  R.  Co.  v.  Dunlap^ 
29  Ind.  426,  a  similar  point  was  raised  in  a  paragraph  of 
answer  (p.  429).  The  averment  in  that  case  was,  that  the 
horse  ''  was  killed  by  and  on  account  of  the  gross  negligence 
of  said  plaintiff)  and  without  any  fault  or  negligence  of  said 
defendant,  its  servants  or  employees."  This  the  court  held 
to  be  too  general,  and  remarked,  that  while  the  rules  of  plead- 
ing dispensed  with  the  necessity  of  a  prolix  statement  of  the 
particulars  constituting  negligence,  they  do  require  that  the  act 
which  was  characterized  by  negligence  should  be  stated. 

The  ruling  in  the  above  case  was  based  upon  the  ground 
that  the  act  complained  of  was  not  stated.  The  court  say  : 
''  What  did  the  plaintiff  in  this  case  do,  with  gross  negli- 
gence ?  Or  what  act  did  he  so  omit  ?  The  fact  that  the  horse 
starved  to  death  because  he  did  not  feed  him,  or  perished  in 
a  swamp  into  which  the  plaintiff  had  driven  him,  or  died 
because  of  reckless  driving,  or  any  other  of  the  thousand 
modes  by  which  gross  carelessness  may  destroy  an  animal's 
life,  without  the  intervention  of  any  railroad,  might  be  proved 
to  sustain  this  paragraph  of  the  answer,  quite  as  well  as  that 
the  horse  was  blind  and  had  been  willingly  exposed  to  col- 
lision with  railroad  trsiins,  passing  every  hour,  as  in  the  case 
ol  Knight  V.  The  T.  &  W.  R.W.  Co,,  already  cited." 

The  negligent  act  complained  of  in  the  case  of  Tlie  /,  P.  &r 
C.  R.  /?.  Co.  V.  Keeley's  Adm'r,  supra,  was  the  "running  over  of 
deceased  with  the  locomotive."  The  negligence  complained 
of  in  the  present  case  related  to  the  condition  of  the  track, 
and  the  manner  in  which  the  train  was  run  and  managed. 
But  in  the  case  in  29  Ind.,  supra,  no  act  was  stated  to  which 
the  negligence  averred  to  exist  could  be  applied.  When  the 
act  complained  of  is  sufficiently  stated,  it  is  sufficient  to  aver 
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that  the  act  was  negligently  done,  without  setting  out  in 
detail  the  particulars  of  the  negligence. 

In  Edgertonv.  Ttie  New  York  and  Harlem  R.  R,  Co.^  35 
Barb.  389,  it  was  held,  in  an  action  against  carriers  of  passen- 
ge  rs,  to  recover  damages  for  a  personal  inj  ury,  that  an  allegation 
in  the  complaint  that  the  occurrence  happened,  and  the  injuries 
of  the  plaintiff  were  received  by  the  plaintiff!  through  the  neg- 
ligence and  want  of  care  of  the  defendants,  and  not  through 
any  want  of  care,  or  neglect,  or  default  on  his  part,  is  suffi- 
cient to  include  any  negligence ;  and  the  adding  of  other 
allegations  which  are  mere  surplusage  will  not  have  the  effect 
of  excluding  the  facts  from  the  consideration  of  the  jury  or 
court. 

In  Nolton  v.  Western  R.  R.  Corp,^  1 5  N.  Y.  444,  the  com- 
plaint states  a  bodily  injury  received  by  the  plaintiff  by  run- 
ning of  the  car  containing  the  plaintiff  off  the  track  and 
breaking  it,  through  defectiveness  of  machinery,  want  of 
care,  skill,  etc.  The  court  held  the  averments  sufficient,  and 
said :  "  Degrees  of  negligence  are  matters  of  proof,  and  not 
of  averment.  The  allegations  of  negligence  in  this  com- 
plaint are  sufficient,  whether  the  defendant  is  liable  for  ordi- 
nary or  only  for  gross  negligence." 

In  McCauley  v.  Davidson^  10  Minn.  418,  it  was  held,  that 
negligence  is  a  question  of  fact,  or  mixed  fact  and  law,  and 
in  pleading  it  is  only  necessary  to  aver  negligence  generally^ 
not  the  specific  facts  constituting  negligence.  See  2  Redfield 
Railways,  601 ;  Ware  v.  Gay^  li  Pick.  106;  2  Chit.  PL  334, 
343;  2  Chit.  PI.  653,  and  note  d;  2  Greenl.  Ev.,  sec.  210, 
and  note ;  Estee  PL  &  Pr. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

We  next  inquire  whether  the  court  erred  in  sustaining 
demurrers  to  the  second,  third,  and  fourth  paragraphs  of  the 
answer.  As  each  of  these  pars^^raphs  presents  different 
questions^  we  will  consider  them  separately. 

The  question  presented  by  the  second  paragraph  of  the 
Vol.  XLVIL— 31 
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answer  is,  whether  the  contract  hereinbefore  set  out  was  suffi- 
cient to  relieve  the  appellant  from  liability  for  the  injury 
complained  of.  The  appellant  insists,  that  by  the  terms  of 
such  contract  she  is  exempted  from  responsibility  for  all  acci- 
dents, including  those  occurring  from  negligence,  at  least 
the  ordinary  negligence  of  its  servants.  Is  such  a  contract 
valid  ?  This  involves  an  inquiry  into  the  law  affecting  the 
right  of  a  railway  company  to  exempt  itself  by  special  con- 
tract from  the  liability  which  ordinarily  attaches  to  it  as  a 
common  carrier  of  persons  and  property.  There  seems  to 
be  an  irreconcilable  conflict  in  the  adjudged  cases  in  England 
and  in  this  country.  We  propose,  therefore,  to  make  a  brief 
review  of  the  leading  cases,  and  classify  them,  so  that  it  may 
be  seen  which  sustain,  and  which  oppose,  the  validity  of  the 
contract  relied  upon  by  appellant.  And  we  will,  in  the  first 
place,  examine  the  adjudged  cases  in  this  court. 

In  Wright  v.  Gaffy  6  Ind.  416,  it  was  held,  that  a  steam- 
boat might,  by  special  contract,  be  exempted  from  liability 
for  injury  resulting  from  ordinary  negligence,  but  not  for 
gross  negligence. 

The  ruling  in  the  last  case  cited  was  referred  to  with 
approval,  in  the  case  of  The  Indianapolis^  etc,^  R.  R,  Co.  v. 
Remmy,  13  Ind.  518. 

In  the  case  of  Tke  Indiana  Central  R,  IV.  Co.  v.  Mundy^ 
21  Ind.  48,  Muiyiy  was'riding  on  a  free  pass,  with  conditions 
on  the  back,  assuming  all  risks  of  personal  injury,  similar  to 
the  pass  in  the  case  at  bar.  The  court  in  that  case  decided 
that  Mundy  did  not  assume  any  risks  arising  from  acts  of 
gross  negligence,  but  approved  the  charge  of  the  court 
below,  "  that  the  railway  company  would  not  be  liable  except 
for  wilfully  gross  negligence,"  etc. ;  and  in  a  note  to  that 
case,  authorities  are  cited  to  sustain  that  ruling. 

The  ruling  in  the  above  case  was  adhered  to  in  the  case 
of  Thayer  v.  The  St.  Louis,  etc.,  R.  R.  Co,,  2%  Ind.  26. 

The  case  of  The  Michigan  Southern  and  Northern  Indiana 
R.  R.  Co.  V.  Heaton  was  decided  by  the  late  j  udges  of  this 
court  at  the  May  term,  1869.     A  rehearing  was  granted,  not» 
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however,  upon  the  point  under  examination.  In  the  case  of 
The  /,  P.  &  C.  R.  R.  Co.  v.  Allen,  31  Ind.  394,  diecided  at 
the  same  term  as  the  above  case,  the  following  reference  is 
made  to  the  ruling  in  such  case : 

**  It  is  true,  that  the  language  of  the  contract  is  broad 
enough  to  cover  loss  from  any  cause  whatever ;  but  in  The 
Michigan  Southern  and  Northern  Indiana  R.  R.  Co.  v.  Heaton, 
-at  this  term,  after  a  careful  examination  of  the  subject,  this 
court  came  to  the  conclusion,  that  a  contract  as  broad  in  its 
terms  as  the  one  under  consideration  did  not  cover  liability 
for  loss  occasioned  by  ordinary  negligence.  Indeed,  it  is 
held  in  that»  case,  that  a  common  carrier  can  not  contract 
against  liability  for  loss  from  his  own  ordinary  negligence; 
that  such  a  condition  is  void  as  against  public  policy."  The 
opinion  of  the  court  in  that  case  is  published  in  a  note  com* 
mencing  on  page  397. 

Such  case  having  been  re-submitted  and  re-argued  came 
before  the  court  as  at  present  constituted,  and  will  be  found 
reported  in  37  Ind.  448.  Upon  the  last  hearing,  it  was  held 
that  "  a  common  carrier  can  not  by  contract  relieve  himself 
from  liability  for  the  loss  of  goods  delivered  to  him  for 
transportation,  which  has  been  occasioned  by  his  own  negli- 
gence, or  that  of  his  agents  or  servants,  or  where  such  neg- 
ligence has  in  any  degree  contributed  to  such  loss.  A  com- 
mon carrier  can  no  more  stipulate  for  a  slight  degree  of 
negligence  than  he  can  for  gross  negligence." 

In  the  subsequent  case  of  The  Adams  Express  Co,  v.  Fendrick^ 
38  Ind.  150,  the  opinion  of  the  court  was  delivered  by  the 
same  judge  who  wrote  the  opinion  in  the  case  last  cited.  He 
says  : 

"  The  only  question  we  need  to  consider  is  that  presented  by 
the  ruling  on  the  demurrer  to  the  first  paragraph  of  the 
^uiswer.  It  will  be  seen  that  the  loss  is  alleged  to  have 
occurred  from  one  of  the  dangers  of  '  river  navigation/  for 
'which  it  was  stipulated  that  the  company  should  not  be 
liable. 

''  Doubtless,  at  common  law,  and  independently  of  any  con* 
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tract  to  the  contrary,  the  defendant,  as  a  common  carrier, 
would  have  been  liable  for  the  loss ;  a  common  carrier  being 
regarded  as  an  insurer  against  all  casualties  in  the  transpor- 
tation of  goods,  except  those  arising  from  the  act  of  God  or 
the  public  enemy.  But  the  great  current  of  authorities  has 
established  the  proposition,  that  a  common  carrier  may,  by 
contract,  limit  the  extreme  liability  which  the  law  thus 
throws  upon  him.  In  the  case  of  TTte  Michigan,  etc.,  R.  R, 
Co.  V.  Heaton,  yj  Ind.  448,  this  court  held  that  a  common 
carrier  might,  by  contract,  exclude  himself  from  liability  for 
a  loss  not  arising  from,  or  being  contributed  to  by,  any 
degfree  of  negligence  on  the  part  of  the  carrier,  his  servants 
or  agents." 

In  many  of  the  cases  a  distinction  has  been  drawn  between 
the  degrees  of  negligence.  In  some  it  was  held  that  a  com* 
mon  carrier  might  contract  against  slight  negligence,  in 
others  against  ordinary  negligence,  and  in  a  few  against  gross 
negligence.  But  the  very  decided  tendency  of  modem  deci- 
sions is  to  disregard  this  distinction. 

The  Supreme  Court  of  the  United  States,  in  the  case  of 
Railroad  Company  v.  Lockwood,  17  Wal.  357,  uses  the 
following  language  in  reference  to  the  degrees  of  negli- 
gence : 

^'The  defendants  endeavor  to  make  a  distinction  between 
gross  and  ordinary  negligence,  and  insist  that  the  judge 
ought  to  have  charged  that  the  contract  was  at  least  effec- 
tive for  excusing  the  latter. 

"  We  have  already  adverted  to  the  tendency  of  judicial 
opinion  adverse  to  the  distinction  between  gross  and  ordi- 
nary negligence.  Strictly  speaking,  these  expressions  are 
indicative  rather  of  the  degree  of  care  and  diligence  which 
is  due  from  a  party  and  which  he  fails  to  perform,  than  of 
the  amount  of  inattention,  carelessness,  or  stupidity  which 
he  exhibits.  If  very  little  care  is  due  from  him,  and  he  &ils 
to  bestow  that  little,  it  is  called  gross  negligence.  If  very 
great  care  is  due,  and  he  fails  to  come  up  to  the  mark 
required,  it  is  called  slight  negligence.    And  if  ordinary  care 
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is  due,  such  as  a  prudent  man  would  exercise  in  his  owa 
affairs,  failure  to  bestow  that  amount  of  care  is  called  ordi* 
nary  negligence.  In  each  case,  the  negligence,  whatever 
epithet  we  give  it,  is  failure  to  bestow  the  care  and  skill  which 
the  situation  demands ;  and  hence  it  is  more  strictly  accurate 
perhaps  to  call  it  simply  *  negligence.*  And  this  seems  to 
be  the  tendency  of  modern  authorities,  i  Smith's  Lead.  Cas. 
453,  6  Am[  ed.;  Story  Bail.,  sec.  571 ;  Wyldv.  Pickford,  8  M, 
&  W.  460;  Hinton  v.  Dibbin,  2  Q.  B.  661 ;  Wilson  v.  Bretty  \  i 
M.  &  W.  115;  Beal  v.  South  Devon  R.  R.  Co.,  3  H.  &  C.  337 ; 
Law  R.  I  C.  P.  600;  14  How.  486;  16  How.  474.  If  they 
mean  more  than  this,  and  seek  to  abolish  the  distinction  of 
degrees  of  care,  skill,  and  diligence  required  in  the  perform- 
ance of  various  duties  and  the  fulfilment  of  various  contracts, 
we  think  they  go  too  far;  since  the  requirements  of  different 
degrees  of  care  in  different  situations  is  too  firmly  settled 
and  fixed  in^the  law  to  be  ignored  or  changed.*' 

We  do  not  mean  to  say  that  in  no  case  does  the  distinc- 
tion in  the  degrees  of  negligence  exist  Such  a  distinction 
jnay  exist  in  cases  involving  a  question  of  contributory  neg- 
ligence. We  are  now  considering  the  degree  of  negligence 
that  may  be  contracted  against,  and  beyond  that  we  decide 
nothing. 

We  shall  not  attempt  a  review  of  the  cases  sustaining,  or 
in  conflict  with,  the  recent  decisions  of  this  court,  but  wiU 
cite  such  cases. 

The  following  cases  hold  that  a  common  carrier  may  be 
exempted  from  liability  for  a  loss  occasioned  by  ordinary 
negligence :  Wells  v.  7^  N,  Y.  C.  R.  R.  Co.,  26  Barb.  641 ; . 
S.  C,  24  N.  Y.  i8i ;  Perkins  v.  The  N.  Y.  C.  R.  R.  Co.,  24 
N.  Y.  196;  Smith  V.  The  N.Y.  CR.  R.  Co.,  29  Barb.  132; 
S.  C,  24  N.  Y.  222 ;  Bissell  v.  The  N.  Y.  C.  R.  R.  Co.,  29 
Barb.  602 ;  S.  C,  25  N.  Y.  442 ;  Poucher  v.  The  N.  Y.  C  R. 
R.  Co.,  49  N.  Y.  263 ;  Ashmore  v.  Pennsylvania,  etc.,  Co.,  4 
Dutcher,  180;  Kinney  v.  Centred  R.  R.  Co.,  3  Vroom,  407; 
Hale  v.  The  N.  %,  etc.,  Co.,  15  Conn.  539;  Peck  v.  Weeks,  34 
Conn.  14s ;  Lawrence  v.  The  N.  Y.,  etc.,  R.  R.  Co.,  36  Conn. 
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63 ;  Kimball  v.  Rutland,  etc.,  R.  R.  Co,,  26  Vt.  247 ;  Mann  v^ 
Birchard,  40  Vt.  326;  Adams  Ex,  Co,  y.  Haynes,  42  111.  89; 
42  111.  458;  The  III.  C  R.  R.  Co.  v.  Adams,  42  111.  474; 
Hawkins  v.  Great  Western  R.  R.  Co,,  17  Mich.  57;  S.  C.^ 
18  Mich.  427;'  Bait.  &  O.  R.  R.  Co.  v.  Brady,  32  Md.  328; 
Levering  v.    Union,  etc.,  Co.,  42  Mo.  88. 

Many  of  the  above  cases  were  decided  by  divided  courts* 
Some  of  them  limit  the  exemption  to  cases  of  slight  negli- 
gence, some  of  them  to  ordinary  negligence,  and  a  few  of 
fhem  extend  the  doctrine  to  cases  of  gross  negligence. 

We  now  proceed  to  cite  cases  holding  the  opposite  doc- 
trine and  fully  sustaining  the  recent  decisions  in  this  court.^ 
Cole  V.  Goodwin,  19  Wend.  25 1 ;  Gould  v.  Hill,  2  Hill  N.  Y» 
623;  Dorrv.  The  N.  %  St.  Nav,  Co.,  4  Sandf  136;  Stod- 
dard V.  The  Long  Island R.  R.  Co,,  5  Sandf  180;  Parsons  v. 
Monteatk,  13  Barb.  353;  Moore  v.  Evans,  14  Barb.  524; 
Laing  v.  Colder,  8  Pa,  St.  479 ;  Camden  andAmboy  R.  R.  Co. 
V.  Baldauf,  16  Penn.  St.  &j ;  Goldey  v.  The  Penn.  /?.  R.  Co.^ 
30  Penn.  St.  242 ;  Powell  v.  The  Penn.  R.  R.  Co.,  32  Penn. 
St  414;  The  Penn.  R.  R.  Co,  v.  Henderson,  51  Penn.  St.  315; 
Famham  v.  The  Camden,  etc.,  R.R.  Co.,  55  Penn.  St.  53; 
Amer.  Express  Co.  v.  Sands,  55  Penn.  St.  140;  The  Empire 
Trans,  Co.  v.  Wamsutta  Oil  Co.,  63  Penn.  St.  14;  Jones  v,. 
Voorhees,  10  Ohio,  145 ;  Davidson  v.  Graham,  2  Ohio  St. 
131 ;  Graham  v.  Davis',  4  Ohio  St  362 ;  Wilson  v.  Hamilton, 
4  Ohio  St.  722 ;  Welsh  v.  The  Pittsburg,  etc.,  R.  R.  Co.,  10 
Ohio  St.  65 ;  The  Cleveland,  etc.,  R,  R.  Co.  v.  Curran,  19 
Ohio  St.  I ;  The  Cincinnati,  etc.,  R.  R.  Co.  v.  Pontius,  19  Ohio 
St.  221 ;  Knowlton  v.  The  Erie  R.  W.  Co.,  19  Ohio  St  260; 
Fillebrown  v.  The  Grand  Trunk  R.  W.  Co.,  55  Me.  462 ;  Sageir 
V.  Portsmouth,  etc.,  R.  R.  Co.,  31  Me.  228,  238;  School 
District,  etc.,  v.  Boston,  etc.,  R.  R.  Co.,  102  Mass.  552 ;  Flinn 
V.  The  Phil.,  Wil.  &  Bait.  R.  R.  Co.,  1  Hous.  Del.  469; 
Omdorff  V.  Adams  Express  Co.,  3  Bush  (Ky.),  194;  Swind- 
ler V.  Hilliard,  2  Rich.  (S.  C.)  286 ;  Berry  v.  Cooper,  28 
Ga.  543  ;  Steele  v.  Townsend,  37  Ala,  247 ;  Southern  Ex.  Co.. 
V.  Crook,  44  Ala.  468;  Whitesides  v.  ThurlkUl,   12  Sm.  & 
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M.  599;  The  Southern  Ex.  Co.  v.  Moon^  39  Miss.  822; 
The  N,  0.  Mut,  Ins.  Co.  v.  The  N.  O.,  etc.,  R.  R.  Co.,  20  La. 
An.  302. 

The  ruling  of  the  Supreme  Court  of  the  United  States  has 
been  uniformly  against  the  validity  of  all  contracts  to  exempt 
a  common  carrier  from  liability  for  loss  resulting  from  any 
negligence.  The  following  are  leading  cases :  The  New 
Jersey  St.  Nav.  Co.  v.  The  Merchant^  Bank,  6  How.  383 ; 
The  PhUadelplua,  etc.,  R.  R.  Co.  v.  Derby,  14  How.  486;  77/^? 
Steamioca  New  World  v.  King,  16  How.  469;  The  York  Conu 
pany  v.  Central  R.  R.,  3  WaL  107 ;  Walker  v.  The  Transport 
tation  Co.,  3  Wal.  150;  Ex.  Co.  v.  Kountse  Brothers^  8  Wal. 
342 ',  N.  Y.  C.  R.  R.  Co.  V.  Lockwood,  i  Amer.  Law  Times, 
N.  s.  21,  and  17  Wal.  357.  The  earlier  English  cases,  such  as 
Hinton  v.  Dibbin,  2  Q.  B.  646,  and  Wyld  v.  Pickford^  8  M. 
&  W.  443,  were  in  entire  accord  with  the  decisions  of  the 
Supreme  Court  of  the  United  States.  But  the  later  deci- 
sions, made  between  1832  and  1854,  held  the  opposite  doc* 
trine.  SeeC^i^v.  The  Lancashire  R.  W.  Co,,  7  Exch.  707. 
This  change  of  ruling  is  fully  shown  in  the  opinion  of  Mn 
Justice  Blackburn  in  Peek  v.  North  Stalfordsfdre  Railway 
Co,,  10  House  of  Lords  Cases,  473. 

Parliament  in  1854  passed  an  act  called  ''the  railway  and 
canal  traffic  act,"  declaring  that  railway  and  canal  companies 
should  be  liable  for  negligence  of  themselves  or  their  ser- 
vants, notwithstanding  any  notice  or  condition,  unless  the 
court  or  judge  trying  the  cause  should  adjudge  the  condi* 
tions  just  and  reasonable,     i  Fisher  C.  L.  Dig.  1466. 

The  condition  written  upon  the  back  of  the  ticket  given 
the  appellee  was  in  the  following  words  : 

"  In  consideration  of  receiving  this  ticket,  I  voluntarily 
assume  all  risk  of  accidents,  and  expressly  agree  that  the 
company  shall  not  be  liable  und^.  any  circumstances,  whether 
by  negligence  of  their  agents  or  otherwise,  for  any  injury  to 
my  person,  or  for  any  loss  or  injury  to  my  property ;  and  I 
agree  that  as  for  me,  in  the  use  of  this  ticket,  I  will  not  con- 
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sider  the  company  as  common  carriers,  or  liable  to  me  as 
such." 

The  facts  and  principle  involved  in  the  case  of  Railroad 
Company  v.  Lockwood,  supra^  are  very  similar  to  those 
involved  in  the  present  case.  The  ruling  there  is  an  author- 
ity directly  in  point  here.  The  facts  of  that  case  are  thus 
stated : 

"  The  plaintiff  in  this  case  was  a  drover,  injured  whilst 
travelling  on  a  stock  train  of  the  defendant,  proceeding 
from  Buffalo  to  Albany,  and  the  suit  was  brought  to  recover 
damages  for  the  injury.  He  had  cattle  in  the  train,  and  had 
been  required,  at  Buffiilo,  to  sign  an  agreement  to  attend  to 
the  loading,  transporting,  and  unloading  of  his  cattle,  and  to 
take  all  riskof  injury  to  them  and  of  personal  injury  to  himself^ 
or  to  whomsoever  went  with  the  cattle ;  and  he  received  what 
is  called  a  drover's  pass,  certifying  that  he  had  shipped  suf- 
ficient stock  to  pass  free  to  Albany,  but  declaring  that  the 
acceptance  of  the  pass  was  to  be  considered  a  waiver  of  all 
claims  for  damages  or  injuries  received  on  the  train.  The 
agreement  stated  its  consideration  to  be  the  carrying  of 
the  plaintiff's  cattle  at  less  than  tariff  rates.  It  was  shown 
on  the  trial,  that  these  rates  were  about  three  times  the  ordi- 
nary rates  charged,  and  that  no  drover  had  cattle  carried  on 
those  terms ;  but  that  all  signed  similar  agreements  to  that 
which  was  signed  by  the  plaintiff,  and  received  similar  passes. 
Evidence  was  given  on  the  trial  tending  to  show  that  the 
injury  complained  of  was  sustained  in  consequence  of  neg- 
ligence on  the  part  of  the  defendants  or  their  servants,  but 
they  insisted  that  they  were  exempted  by  the  terms  of  the 
contract  from  responsibility  for  all  accidents,  including  those 
occurring  from  negligence,  at  least  the  ordinary  negligence 
of  their  servants,  and  requested  the  judge  so  to  charge. 
This  he  refused,  and  charged  that  if  the  jury  were  satisfied 
that  the  injury  occurred  without  any  negligence  on  the  part 
of  the  plaintiff,  and  that  the  negligence  of  the  defendants 
caused  the  injury,  they  must  find  for  the  plaintiff,  which  they 
did." 
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The  court,  after  a  very  able  review  of  the  American  and 
English  authorities,  uses  the  following  language : 

"  It  is  argued  that  a  common  carrier,  by  entering  into  a 
special  contract  with  a  party  for  carrying  his  goods  or  per- 
son on  modified  terms,  drops  his  character  and  becomes  an 
ordinary  bailee  for  hire,  and,  therefore,  may  make  any  con- 
tract he  pleases.  That  is,  he  may  make  any  contract  what- 
ever, because  he  is  an  ordinary  bailee ;  and  he  is  an  ordinary 
bailee  because  he  has  made  the  contract. 

'*  We  are  unable  to  see  the  soundness  of  this  reasoning.  It 
seems  to  us  more  accurate  to  say  that  common  carriers  are 
such  by  virtue  of  their  occupation,  not  by  virtue  of  the 
responsibilities  under  which  they  rest.  Those  responsibili- 
ties may^ary  m  ditterent  countries,  and  at'  different  times, 
without  changing  the  character  of  the  employment.  The 
common  law  subjects  the  common  carrier  to  insurance  of 
lJie_goods^arried,  except  as  against  the  act  of  GoJor  pub- 
lic  enemies.  The  civil  law  excepts,  also,  lossesTSy  means  of 
any  superior  force,  and  any  inevitable  accident.  Yet  the 
employment  is  the  same  in  both  cases.  And  if  by  special 
agreement  the  carrier  is  exempted  from  still  other  responsi- 
bilities, it  does  not  follow  that  his  employment  is  changed, 
but  only  that  his  responsibilities  are  changed.  The  theory 
occasionally  announced,  that  a  special  contract  as  to  the  terms 
and  responsibilities  of  carriage  changes  the  nature  of  the 
employment,  is  calculated  to  mislead.  The  responsibili- 
ties of  a  common  carrier  may  be  reduced  to  those  of  an 
ordinary  bailee  for  hire,  whilst  the  nature  of  his  business 
renders  him  a  common  carrier  still.  Is  there  any  good  sense 
in  holding  that  a  railroad  company,  whose  only  business  is 
to  carry  passengers  and  goods,  and  which  was  created  and 
established  for  that  purpose  alone,  is  changed  to  a  private 
carrier  for  hire  by  a  mere  contract  with  a  customer,  whereby 
the  latter  assumes  the  risks  of  inevitable  accidents  in  the  car- 
riage of  his  goods  ?  Suppose  the  contract  relates  to  a  sin* 
gle  crate  of  glass  or  crockery,  whilst  at  the  same  time  the 
carrier  receives  from  the  same  person  twenty  other  parcels^ 
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respecting  which  no  such  contract  is  made.  Is  the  company 
a  public  carrier  as  to  the  twenty  parcels  and  a  private  car- 
rier as  to  the  one  ?" 

Again  the  court  say :  "  If  the  customer  had  any  real 
freedom  of  choice,  if  he  had  a  reasonable  and  practicable 
alternative,  and  if  the  employment  of  the  carrier  were  not  a 
public  one,  charging  him  with  the  duty  of  accommodating 
the  public  in  the  line  of  his  employment ;  then,  if  the  cus- 
tomer chose  to  assume  the  risk  of  negligence,  it  could  with 
more  reason  be  said  to  be  his  private  affair,  and  no  concern 
of  the  public.  But  the  condition  of  things  is  entirely  differ- 
ent, and  especially  so  under  the  modified  arrangements  which 
the  carrying  trade  has  assumed.  The  business  is  mostly 
concentrated  in»a  few  powerful  corporations,  whose  position 
in  the  body  politic  enables  them  to  control  it.  They  doja- 
fact,  control  it,  and  impose  such  conditions  upon  travel  and 
temsgortaLloi!  as  lliey  see  fit,  which  the  public js]  compelled 
to  accept.  'Ihese  circumstances  furnisK  an  additional  argu- 
ment, if  any  were  needed,  to  show  that  the  conditions 
imposed  by  common  carriers  ought  not  to  be  adverse  (to  say 
the  least)  to  the  dictates  of  public  policy  and  morality.  The^ 
status  and  relative  position  of  the  parties  render  any  such  con- 
ditions  void.  Co7itracts""of  conimon  carriers,~lilce*  those  of 
personsoccupving  a  fiduciary  character,  giving  them  a  pOsi- 
tion  m  which  theyjcan  take  undue.advantage  of  the  persons 
[iAjvhonrthey  contract,  must  rest  upon  their  fairness  and 
Reasonableness.  It  was  for  the  reason  that  the  limitation^ 
of  liability  first  introduced  by  common  carriers  into  their 
notices  and  bills  of  lading  were  just  and  reasonable,  that  the 
courts  sustained  them.  It  was  just  and  reasonable  that  they 
should  not  be  responsible  for  losses  happening  by  sheer  acci- 
dent, or  dangers  of  navigation  that  no  human  skill  or  vigil- 
ance could  guard  against;  it  was  just  and  reasonable  that 
they  should  not  be  chargeable  for  money  or  other  valuable 
articles  liable  to  be  stolen  or  damaged^  unless^  apprised  of 
their  character  or  value ;  it  was  just  and  reasonable  that  they 
should  not  be  responsible  for  articles  liable  to  rapid  decay,  or 
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for  live  animals  liable  to  get  unruly  from  fright  and  to  injure 
themselves  in  that  state,  when  such  articles  or  live  animals 
became  injured  without  their  fault  or  negligence.  And  when 
any  of  these  just  and  reasonable  excuses  were  incorporated 
into  notices  or  special  contracts  assented  to  by  their  cus- 
tomers, the  law  might  well  give  effect  to  them  without  the 
violation  of  any  important  principle,  although  modifying  the 
strict  rules  of  responsibility  imposed  by  the  common  law. 
The  improved  state  of  society  and  the  better  administration 
of  the  laws,  had  diminished  the  opportunities  of  collusion 
and  bad  faith  on  the  part  of  the  carrier,  and  rendered  less 
imperative  the  application  of  the  iron  rule,  that  he  must  be 
responsible  at  all  events.  Hence,  the  exemptions  referred  to 
were  deemed  reasonable  and  proper  to  be  allowed.  But  the 
proposition  to  allow  a  public  carrier  to  abandon  altogether 
his  obligations  to  the  public,  and  to  stipulate  for  exemptions 
that  are  unreasonable  and  improper,  amounting  to  an  abdi- 
cation of  the  essential  duties  of  his  employment,  would  never 
have  been  entertained  by  the  sages  of  the  law. 

•*  Conceding,  therefore,  that  special  contracts,  made  by  com- 
mon carriers  with  their  customers,  limiting  their  liability,  are 
good  and  valid  so  far  as  they  are  just  and  reasonable;  to  the 
extent,  for  example,  of  excusing  them  for  all  losses  happen- 
ing by  accident,  without  any  negligence  or  fraud  on  their 
part ;  when  they  ask  to  go  still  further,  and  to  be  excused 
for  negligence — ^an  excuse  so  repugnant  to  the  law  of  their 
foundation  and  to  the  public  good — ^they  have  no  longer  any 
plea  of  justice  or  reason  to  support  such  a  stipulation,  but 
the  contrary. .  And  then,  the  inequality  of  the  parties,  the 
compulsion  under  which  the  customer  is  placed,  and  the 
obhg^tions  of  the  carrier  to  the  public,  operate  with  lull 
force  to  divesr  the  transaction  of  validltvT' 


In  the  above  case,  the  court  reached  and  stated  the  follow- 
ing conclusions  of  law : 

''  I.  That  a  common  carrier  can  not  lawfully  stipulate  for 
exemption  from  responsibility  when  such  exemption  is  not 
just  and  reasonable  in  the  eye  of  the  law. 
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**  2.  That  it  is  not  just  and  reasonable  in  the  eye  of  the  law 
for  a  common  carrier  to  stipulate  for  exemption  from  respon* 
sibility  for  the  negligence  of  himself  or  his  servants. 

**  3.  That  these  rules  apply  both  to  carriers  of  goods  and 
carriers  of  passengers  for  hire,  and  with  special  force  to  the 
latter. 

**  4.  That  a  drover  travelling  on  a  pass,  such  as  was  given 
in  this  case,  for  the  purpose  of  taking  care  of  his  stock  on 
the  train,  is  a  passenger  for  hire." 

The  recent  case  of  Louisville ^  etc,^  R,  R.  Co.  v.  Hedger^ 
13  Am.  Law  Reg.,  n.  s.  145,  is  in  accord  with  the  fore- 
going cases.  The  note  to  such  case  contains  a  very  full  col- 
lection of  the  cases  bearing  upon  the  question  under  exam- 
ination. 

We  are  of  opinion  that  the  facts  stated  in  the  second  par- 
agraph of  the  answer  did  not  constitute  a^defence,  and  that 
the  ruling  of  the  court  thereon  was  correct. 

The  third  paragraph  of  the  answer  proceeds  upon  the 
theory  that  the  appellee  was  travelling  on  a  free  pass,  and 
therefore  the  appellant  was  not  liable.  The  only  affirmative 
averment  in  this  paragraph  is,  that  appellee  was  travelling  on 
a  free  pass.  The  other  averments  are  denials  of  what  the 
plaintiff  was  required  to  prove.  But  it  is  well  settled  that 
even  in  the  case  of  a  person  riding  on  a  free  pass,  common 
carriers  of  passengers  are  held  to  the  same  liability  as  for 
those  paying  fare.  Pierce  Rail.  478,  483 ;  Gillenwater  v. 
The  Madison^  etc.^  R.  R.  Co.,  5  Ind.  339;  Indiana  Central 
R.  W,  Co.  V.  Mundy,  21  Ind.  48;  Redf.  Rail w.,  sec.  149^ 
note. 

In  our  opinion,  the  appellee  was  not  riding  on  a  free  pass. 
It  is  well  settled  that  a  person  travelling  on  a  pass,  such  as 
was  given  in  this  case,  for  the  purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passenger  for  hire.  A  person  who 
receives  a  free  pass  as  part  of  a  transaction  beneficial  to  the 
carrier  (e.  g.,  a  drover  who  receives  a  pass  to  travel  with 
stock  on  which  he  pays  freight)  is  not  merely  a  gratuitous 
passenger.    Shearman  &  Redfield  Negligence,  2d  ed.,  sec 
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263 ;  Railroad  Company  v.  Lockwood^  supra;  The  /,  B.  & 
W.  R.  W.  Co.  V.  Beaver,  41  Ind,  493. 

The  court  committed  no  error  in  sustaining  the  demurrer 
to  the  third  paragraph  of  the  answer. 

The  fourth  paragraph  was  the  same  as  the  third,  except 
that  it  set  out  the  contract  for  the  shipment  of  the  hogs,  and 
that  the  pass  was  given  as  a  part  of  said  transaction.  Qur 
ruling  on  the  third  paragraph  covers  this  paragraph. 

It  is  next  claimed  that  the  court  erred  in  striking  out  the 
fifth  paragraph  of  the  answer.  This  answer  simply  consti- 
tuted a  specific  denial  of  the  averments  of  the  complaint 
Every  fact  averred  therein  was  admissible  under  the  general 
denial,  and,  in  fact,  evidence  was  admitted  on  the  trial  in 
reference  to  the  facts  therein  averred.  There  was  no  error 
in  striking  it  out. 

We  have  been  unable  to  discover  any  ground  for  a  venire 
de  novo.  None  is  pointed  out  by  counsel.  There  was  no 
error  in  overruling  it. 

There  was  nothing  in  conflict  between  the  special  and  gen- 
eral verdicts.  There  was  certainly  nothing  in  the  special 
findings  that  entitled  the  appellant  to  judgment.  The  gen- 
eral and  special  verdicts  were  consistent  with  each  other. 
All  the  facts  found  were  unfavorable  to  the  appellant.  The 
motion  was  correctly  overruled. 

The  motion  in  arrest  of  judgment  raised  the  same  ques- 
tions which  we  have  considered  on  the  demurrers  to  the 
complaint.    The  motion  was  properly  overruled. 

This  leaves  for  our  determination  the  question  whether 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  first  and  second  causes  assigned  for  a  new  trial  con- 
stitute no  valid  reason  therefor. 

Having  reached  the  conclusion  that  the  contract  filed  with 
and  made  apart  of  the  second  paragraph  of  the  answer  con- 
stituted no  defence  to  the  action,  it  necessarily  results  that 
the  court  committed  no  error  in  excluding  it  fi'om  the  jury. 
The  appellant  was  not  injured  by  such  ruling. 

The  fourth  reason  for  anew  trial  is,  that  the  court  erred  in 
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admitting  evidence  of  the  speed  with  which  trains  were  run 
on  appellant's  road  before  and  after  the  accident.  One  of  the 
questions  in  the  case  was.  whether  the  accident  resulted  from 
the  rapid  speed  at  which  the  train  was  running.  Evidence 
was  offered  on  that  point  by  both  parties.  One  set  of  wit- 
nesses placed  the  speed  at  from  twelve  to  twenty  miles  an 
hour,  and  the  other  from  twenty  to  forty  miles  per  hour. 
The  appellant  proved  the  rate  of  speed  as  fixed  by  the  time 
tables.  The  appellee  attempted  to  prove  that  in  certain 
instances  the  rate  of  speed  as  fixed  had  been  disregarded. 
Several  of  the  witnesses  in  attempting  to  fix  the  rate  of  speed 
at  which  the  train  was  running  at  the  time  of  the  accident 
spoke  of  the  rate  of  speed  at  which  other  trains  had  been  run 
both  before  and  after  the  accident.  This  was  done  by  wit- 
nesses on  both  sides.  The  real  question  was  the  rate  of 
speed  at  which  the  train  was  running  at  the  time  of  the  acci- 
dent. The  evidence  as  to  the  speed  of  other  trains  was 
intended  to  illustrate  the  point  under  examination  by  com- 
parison. We  do  not  think  the  jury  was  misled  by  such  evi- 
dence. The  thirteenth  instruction  given  by  the  court  at  the 
request  of  the  appellant  was  well  calculated  to  direct  the 
attention  of  the  jury  to  the  real  point  under  examination. 
It  was  as  follows :  "  No  act  of  said  defendant  at  a  time  or 
place  different  from  the  time  and  place  of  the  accident  com- 
plained of,  and  connected  with  it,  can  be  taken  in  considera- 
tion by  the  jury  in  determining  this  case." 

The  sixth  instruction  given  by  the  court,  of  its  own  motion, 
expressly  withdrew  from  the  jury  all  evidence  relating  to  the 
condition  of  the  road  at  any  other  time  or  place  than  the 
time  when,  and  the  place  where,  the  accident  occurred. 

The  above  instruction  also  had  relation  to  the  fifth  reason 
for  a  new  trial.  The  evidence  admitted  in  reference  to  the 
condition  of  the  track  at  and  near  the  place  of  the  accident, 
and  after  it  had  occurred,  was  admitted  for  the  purpose  of 
illustrating  and  demonstrating  what  its  condition  was  at  the 
time  of  the  accident. 

There  is  nothing  in  the  sixth  reason  for  a  new  trial.    The 
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fact  offered  to  be  proved  could  in  no  possible  way  affect  the 
question  involved. 

The  second,  third,  and  fourth  instructions  asked  by  the 
appellant  and  refused  by  the  court,  embraced  the  same  ques- 
tions which  we  have  considered  on  sustaininsr  the  demurrers 
to  the  second,  third,  and  fourth  paragraphs  of  the  answer^ 
and,  for  the  reasons  already  given,  were  correctly  refused. 

The  fifth  and  eighth  instructions  asked  and  refused  were 
correctly  refused,  because  they  were  substantially  given  by 
the  court  in  its  twelfth  instruction. 

The  fourteenth  instruction  asked  and  refused  was  given 
by  the  court  in  the  eighth  instruction,  and  was,  for  that  reason, 
correctly  refused. 

The  fourth  instruction  given  by  the  court,  of  its  own 
motion,  charged  the  jury  that  the  burden  of  proof  was  upon 
the  plaintiff)  and  that  he  was  required  to  establish  by  a  pre- 
pojiderance  of  the  evidence  the  truth  of  all  his  material  alle- 
gations of  negligence.  Surely  the  wrong  number  has  been 
used  in  preparing  the  motion  for  a  new  trial,  for  we  are 
unable  to  discover  any  ground  of  objection  on  the  part  of 
appellant  to  such  instruction. 

The  seventh  instruction  related  to  the  speed  of  the  train  on 
which  the  plaintiff* was  travelling,  and  the  speed  of  othertrains 
l^efore  and  after  the  accident,  over  that  portion  of  the  road 
where  the  accident  occurred.  The  court  charged  the  jury, 
that  in  determining  whether  the  train  which  met  with  the 
accident  was  running  at  a  higher  rate  of  speed  than  was  safe 
and  prudent,  taking  into  consideration  that  portion  of  the 
track,  they  might  consider  the  rate  of  speed  at  which  other 
trains  had  been  run  over  that  portion  of  the  road,  both 
before  and  after  the  accident.  We  think  this  instruction 
was  unobjectionably  correct.  It  was  the  true  criterion  for 
determinmg  whether  the  train  in  question  was  running  too 
fast. 

The  thirteenth  instruction  related  to  the  liability  of  the 
appellant  in  transporting  the  appellee  on  a  freight  train.  In 
The  Indianapolis,  etc..  Railway  Co.  v.  Beaver,  41  Ind.  493,  the 
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court  say :  ''  Whether  a  railroad  company  undertakes  to  con- 
vey its  passengers  on  a  freight  or  passenger  train,  in  a  caboose 
or  well  cushioned  chair,  its  duty  is  to  so  run  and  manage 
the  train  that  passengers  shall  not  by  its  own  carelessness  be 
killed  or  injured." 

The  instruction  complained  of  was  in  accordance  with  the 
law  as  enunciated  in  the  above  opinion. 

The  fourteenth  instruction  had  reference  to  the  measure 
of  damages,  if  the  finding  was  fortheplaintiflT.  The  learned 
counsel  for  appellant  have  not  pointed  out  any  objection  to 
it,  and  we  have  not  discovered  any. 

The  tenth  reason  for  a  new  trial  challenges  the  action  of 
the  court  in  permitting  an  amendment  of  the  complaint  on 
the  trial,  and  in  refusing  to  continue  the  cause  upon  affidavit, 
in  consequence  of  such  amendment* 

The  complaint,  as  it  originally  stood,  was  as  follows: 
"  Whereby  the  plaintiff,  without  fault  on  his  part,  was  gfripv- 
ously  bruised,  hurt,  and  wounded,  and  became  for  a  long 
time  sick  and  disabled,  and  was  obliged  to,  and  actually  did, 
expend  about  the  sum  of  two  hundred  dollars  for  surgical 
and  other  treatment  and  attendance  in  attempting  to  cure 
himself;  and  that  plaintiff's  collar-bone  was  broken,  and  his 
shoulder  dislocated." 

Upon  the  trial,  the  plaintiff  asked  and  obtained  the  leave 
of  the  court  to  amend  the  second  paragraph  of  the  complaint 
by  adding  the  words,  "and  shoulder-blade  was  broken." 

Thereupon  one  of  the  attorneys  for  appellant  filed  an 
affidavit,  alleging,  in  substance,  that  appellant  had  been  taken 
by  surprise  by  such  amendment;  that  in  taking  evidence  in 
said  case,  the  defendant  relied  upon  the  statements  and  alle- 
gations of  injury  as  stated  in  the  complaint,  and  did  not 
procure  evidence,  or  seek  to  procure  evidence,  to  show  that 
the  plaintiff's  shoulder-blade  was  not  broken,  because  no 
such  injury  was  alleged  in  said  complaint;  that  afiiant 
believes  that  said  defendant  can  prove  by  competent  evi- 
dence that  the  permanent  injury  to  plaintiff's  shoulder-blade 
was  caused  by  the  negligence,  carelessness,  and  unskilful- 
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ness  of  the  plaintiff  himself  and  his  servants  and  employees, 
and  would  have  done  so  had  the  allegation  been  made  origi- 
nally in  said  complaint,  and  believes  he  can  do  so  if  time  is 
granted  defendant ;  that  he  has  no  witnesses  now  in  attendance,, 
nor  in  this  county,  by  whom  he  can  prove  such. facts,  which 
he  believes  to  be  true,  but  expects  to  do  so  by  the  next 
term,  if  a  continuance  is  granted  for  such  purpose. 

In  our  opinion,  the  court  committed  no  error  in  refusing^ 
to  continue  the  cause. 

The  amendment  made  on  the  trial  did  not  change  the  issue, 
or  add  anything  to  what  was  already  charged  in  the  com- 
plaint. The  complaint  charged  that  the  plaintiff  was  griev- 
ously bruised,  hurt,  and  injured.  Under  these  general  allega- 
tions, the  plaintiff  was  entitled  to  prove  any  and  all  injuries 
which  he  received,  and  which  were  the  natural  consequence 
of  the  wrongful  act  of  the  appellant.  It  did  not  add  a  new 
or  diflerent  cause  of  action,  but  simply  specified  an  injury 
received,  the  proof  of  which  was  admissible  under  the  gen- 
eral allegations.  The  specific  averments  of  injury  did  not 
limit  and  restrict  the  proof  of  the  plaintiff  to  the  specific 
injuries  charged.  Where  the  law  does  not  imply  the  dam- 
age, as  the  natural  and  necessary  consequence  of  the  wrong- 
ful act,  it  should  be  set  forth  with  particularity.  See  sec- 
tions 89  and  91,  2  Greenl.  Ev.;  The  Jeffersonville^  etc.,  R.  R. 
Co,  V.  Hendricks,  41  Ind.  48,  but  special  reference  is  made 
to  pp.  62,  63,  and  64.  I 

This  leaves  for  our  examination  and  decision  the  seventh 
reason  for  a  new  trial,  which  is,  that  the  answers  of  the  jury 
to  the  special  interrogatories  submitted  are  not  sustained  by 
the  evidence. 

We  have  carefully  read,  and  duly  considered,  all  the  evi- 
dence in  the  record,  and  while  we  would  have  found  differ- 
ently upon  some  of  the  questions  submitted,  the  evidence 
being  conflicting,  we  cannot  disturb  the  finding  of  the  jury 
upon  the  questions  of  fact  submitted.  It  should  be  observed^ 
in  this  connection,  that  the  appellant  did  not  assign  as  a 
Vol.  XLVIL— 32 
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reason  for  a  new  trial,  that  the  general  verdict  was  not  sus- 
tained by  the  evidence. 

With  a  general  verdict  in  favor  of  the  appellee,  the  cor- 
rectness of  which  is  not  questioned,  we  could  not  reverse  the 
case  on  the  sufficiency  of  the  evidence,  especially  where  it  is 
directly  conflicting,  to  support  the  special  findings.  The 
general  and  special  verdicts  are  consistent  with  each  other. 

If  the  general  and  special  verdicts  are  consistent  with  each 
other,  then  both  should  stand.  If  they  are  inconsistent,  and 
the  special  verdict  is  not  supported  by  the  evidence,  the 
appellee,  and  not  the  appellant,  had  the  right  to  complain. 
Suppose  we  should  find  that  the  special  findings  were  not 
supported  by  the  evidence,  how  would  that  aid  the  appel- 
lant ?  The  general  verdict  is  unquestioned,  and  necessarily 
implies  that  the  appellant  was  guilty  of  negligence.  The 
general  verdict  includes  all  that  is  in  the  special  findings, 
and  more. 

The  judgment  is  affirmed,  with  costs. 


__  HUDDLESTON  ET  AL.  V.  InGELS   ET  AL. 

47~l9g 

'^■y   ^g^  ^AcncE.'-^Bil/  of  Exceptions, — Deed,'— A,  bill  of  exceptions  may  show  that  a 

139   igy  certain  deed  was  given  in  evidence ;  yet  if  it  is  not  set  out,  its  contents  cannot 

be  known  or  considered  on  appeal. 
EvmENCE."^5X^rfy*j  Deed, — A  sheriff's  deed  of  conveyance,  of  itself,  is  not 
evidence  of  the  authority  of  the  sheriff  to  sell,  or  of  a  judgment  or  execution. 
Sams. — Action  to  Recover  Real  Estate, — In  an  action  to  recover  real  estate,  the 
plaintiff  must  recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's. 
Same. — Title, — It  is  not  sufficient,  in  an  action  to  recover  real  estate,  for  the 
plaintiff  to  trace  his  title  back  to  a  remote  i^rantor,  without  further  evidence 
of  title  or  possession  in  such  grantor. 

From  the  Wayne  Circuit  Court  j 
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W,  A.  Peelle,  H.  Fox^  and  C.  BaUenger,  for  appellants. 
y.  P.  Siddcdl  and  W.  A.  Bickle^  for  appellees. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellees,  to  recover  possession  of  lot  No.  3  in  block  No. 
9,  in  the  town  of  Milton,  in  Wayne  county,  Indiana.  Issue, 
trial  by  the  court,  finding  and  judgment  for  the  defendants. 

The  plaintiffs  below  appealed,  and  the  only  question  pre- 
sented is,  whether  the  finding  is  sustained  by  the  evidence. 
As  the  evidence  comes  up  to  us,  it  fails  to  make  out  any  title 
in  the  plaintiffs,  or  any  right  to  the  possession  of  the  prop- 
erty. 

A  deed  was  given  in  evidence  from  Alexander  Jones  and 
his  wife  to  John  Miller,  datfed  August  i8th,  1841,  for  the 
premises  in  controversy.  The  bill  of  exceptions  also  shows 
that  a  deed  was  given  in  evidence  from  John  C.  Page,  sheriff 
to  John  N.  Seebrick,  but  this  deed  is  not  contained  in  the 
bill  of  exceptions,  the  clerk  stating  that  it  is  not  on  record 
or  on  file,  and  the  record  does  not  show  for  what  property  it 
was  executed.  There  was  no  evidence  of  any  judgment  or 
execution  against  Miller,  nor  was  any  authority  shown  by 
which  the  sheriff  could  sell  the  property  of  Miller,  even  had 
it  appeared  that  the  deed  from  the  sheriff  was  for  the  prop- 
erty in  controversy. 

Then  there  was  a  deed  from  John  N.  Seebrick  and  his  wife 
to  John  W.  Macy,  Zimri  Plummer,  and  John  Confair,  trustees 
of  the  Wesleyan  Methodist  Church,  in  the  town  of  Milton, 
and  their  successors,  for  the  lot  This  deed  bears  date  Sep- 
tember Sth,  1859.  '^^^s  ^^  followed  by  a  deed  from  John 
H.  Frazee,  John  Confair,  and  Jeremiah  H.  Martin,  trustees 
of  the  Wesleyan  Methodist  Church,  in  Milton,  of  Wayne 
county,  in  the  State  of  Indiana,  to  Zena  Powell,  John  Spang- 
ler,  and  Thomas  I.  Shawcross,  trustees  of  the  United  Brethren 
Church  in  Christ,  of  Milton,  of  Wayne  county,  in  the  State 
of  Indiana,  for  the  undivided  half  of  the  lot,  the  deed  bear- 
ing date  February  14th,  1861. 

Then  follows  a  deed  from  Frazee  and  Plummer,  as  such 
trustees,  to  John  Huddleston,  for  the  undivided  half  ''  of  the 
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brick  church  property,  known  as  lot  No.  three  (3)  in  block 
No.  nine  (9),  in  the  town  of  Milton,  except  so  much  off  the 
west  side  of  said  lot  as  has  been  heretofore  taken  by  the 
railroad  and  sold  to  Daniel  Miller."  Thb  deed  bears  date 
September  20th,  1869.  This  is  all  the  plaintiffs'  evidence 
of  title. 

The  ancient  rule  of  the  law,  that  in  actions  to  recover  real 
estate  the  plaintiff  must  recover  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  his  adversary's,  is 
still  in  force. 

Assuming  that  Alexander  Jones  had  title  to  the  property 
when  he  executed  a  deed  for  it  to  John  Miller,  the  title,  for 
aught  that  appears  in  the  evidence  before  us,  is  still  in  the 
latter,  for  it  does  not  appear  that  he  ever  conveyed  it,  nor 
that  any  one  else,  having  competent  authority,  ever  conveyed 
it  from  him.  We  have  already  seen  that  the  deed  from  Page^ 
the  sheriff,  is  not  before  us,  nor  was  there  any  evidence  of 
his  authority,  nor,  indeed,  does  it  appear  that  he  made  any 
conveyance  of  the  property  in  controversy.  Moreover,  it 
will  scarcely  do  to  assume  that  Jones  had  title  to  the  prop- 
erty without  some  further  proof  on  the  subject,  as  that  he 
was  in  possession,  or  that  he  had  in  some  way  acquired  a 
title.  The  plaintiffs  entirely  failed,  so  far  as  we  can  see  from 
the  evidence  before  us,  in  showing  title  in  themselves,  and 
therefore  they  can  not  recover,  whether  the  defendants  have 
any  title  or  not. 

There  are  some  other  questions  discussed  by  the  counsel 
for  the  appellees,  upon  which  they  ask  us  to  pass ;  but  this 
we  decline  to  do,  as  the  judgment  must  be  affirmed  for  the 
reasons  before  stated ;  and  whatever  our  views  might  be  on 
those  questions,  they  could  not  affect  the  result.  It  maybe 
observed  that  the  counsel  for  the  appellees  make  the  point 
here  that  the  appellants  failed  in  the  court  below  to  trace 
title  to  themselves. 

The  judgment  below  is  af&rmed|  with  costs. 
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LiNDMAN  ET  AL.  V.  WOLF  ET  AL. 

1>LEADING. — CofUract, — ^Where  damages  are  claimed  for  a  breach  of  a  contract 
to  deliver  certain  kinds  or  brands  of  tobacco  at  certain  prices^  the  quanti^ 
and  kind  or  brand  demanded  must  be  specified. 

From  the  Allen  Circuit  Court. 

%  A.  Holman,  £•  Newberger,  and  —  Felsenthal,  for  appel- 
lants. 

OsBORN,  J. — ^This  was  an  action  brought  by  the  appellees 
^against  the  appellants,  upon  a  bill  of  exchange  drawn  by  the 
appellees,  payable  to  their  order  on  and  accepted  by  the 
appellants,  for  one  hundred  and  fifteen  dollars  and  twenty- 
five  cents.  A  demurrer  was  filed  to  the  complaint  for  want 
of  sufficient  facts,  and  overruled. 

An  answer  of  three  paragraphs  was  then  filed.  The  first 
admitted  drawing  and  accepting  the  bill,  and  alleged  that  it 
had  been  paid.  The  second  alleged,  that  prior  to  the  accept* 
^nce,  the  appellees  sold  and  contracted  to  deliver  to  the 
appellants,  on  demand,  certain  tobaccos  of  certain  qualities, 
and  certain  prices,  and  upon  such  terms,  and  of  such  quan- 
tities as  were  in  the  contract  stipulated ;  that  the  contract  is 
in  writing,  signed  by  the  appellees,  a  copy  of  which  was 
properly  filed  and  made  a  part  of  the  answer ;  that  the 
appellants  agreed  to  take  certain  quantities  of  the  tobacco  at 
the  price  and  upon  the  terms  in  the  agreement  mentioned, 
and  due  acceptance  to  make  upon  the  receipt  of  the  invoice 
and  bill  of  lading  of  such  quantities  of  tobacco  as  they 
might  from  time  to  time  demand ;  that  the  tobacco,  as  it  is 
in  the  contractagreed,  was  so  sold  to  defendants  at  a  less  price 
and  upon  better  terms  than  the  then  actual  marketable  rates ; 
that  they  have  frequently  made  demand  of  the  appellees  for 
divers  quantities  of  the  tobacco  according  to  the  terms  of 
the  agreement;  that  the  appellees,  although  often  requested 
as  aforesaid,  have  wholly  failed  and  refused  to  do  so,  to  the 
<iamage  of  the  appellees  in  the  sum  of  fifty  dollars,  which 
they  ask  to  have  set  off  against  the  appellees'  demand. 
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The  third  paragraph  sets  out  the  same  contract,  and  avers 
that  the  appellants  agreed  with  the  appellees  to  take  such, 
quantities  of  tobacco  as  they  might  require  and  have  use  for, 
from  time  to  time,  at  the  prices  and  terms  in  the  contract 
mentioned,  and  were  ready  and  willing  due  acceptance  to 
make  when  they  received  an  invoice  and  bill  of  lading  of  the 
tobacco  so  purchased;  that  having  use  and  need  for  the 
same  they  made  demand  of  the  appellees  for  divers  quanti- 
ties of  the  tobacco  so  contracted  for ;  that  relying  upon  the 
delivery  to  them  of  the  tobacco  as  stipulated  in  the  contract^ 
they  were  wholly  deprived  of  the  use  of  and  benefits  arising 
to  them  from  the  possession  and  use  of  the  tobacco,  by 
reason  of  the  failure  and  refusal  of  the  appellees  due  deliv- 
ery of  the  same  to  make ;  that  the  defendants  are  engaged 
in  the  wholesaling  and  retailing  of  manufactured  tobaccos  in 
the  city  of  Fort  Wayne  in  this  State ;  that  by  reason  of  the 
failure  and  refusal  due  delivery  to  make  of  the  tobacco- 
demanded,  the  appellants  were  damaged  in  the  sum  of  one 
hundred  and  fifly  dollars. 

Separate  demurrers  were  filed  to  the  second  and  third 
paragraphs  of  the  answer,  which  were  sustained,  and  an 
exception  taken. 

The  cause  was  tried  by  the  court,  who  found  for  the  appel- 
lees in  the  sum  of  one  hundred  and  sixteen  dollars  and  fifly- 
one  cents,  and,  over  a  motion  for  a  new  trial,  rendered  final 
judgment  for  the  appellees  on  the  finding. 

The  errors  assigned  are,  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  in  sustaining  the  demurrers 
to  the  second  and  third  paragraphs  of  the  answer,  and  in 
overruling  the  motion  for  a  new  trial. 

The  complaint  was  in  the  usual  form  of  a  complaint  on 
an  acceptance ;  it  alleges  that  a  copy  of  the  instrument  sued 
on  is  filed  and  is  accompanied  by  a  copy  of  it.  The  demur- 
rer to  it  was  correctly  overruled. 

The  record  contains  no  motion  for  a  new  trial  or  bill  of 
exceptions.  No  question  arises  on  the  motion  for  a  new 
trial. 
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The  contract  set  out  in  the  second  and  third  paragraphs  of 
the  answer  is  as  follows : 

"  Fort  Wayne,  February  27th,  1872. 

"We,  the  undersigned,  through  our  agent,  Mr.  Ch.  M. 
Robinson,  agree  herewith  to  furnish  to  Messrs.  Lindman  & 
Rubin,  of  Fort  Wayne,  our  tobacco  as  per  statement  below.'* 

(Then  follows  a  list  of  eight  different  kinds  or  brands  of 
tobacco,  with  the  price  of  each.) 

"  Ail  goods  to  be  sent  without  any  charge  for  cases  or 
pails. 

"  Terms,  seventy-five  days  acceptances." 

Both  paragraphs  of  the  answer  are  bad.  They  fail  to 
show  any  breach  of  the  contract  by  the  appellees.  The 
allegation  is,  that  the  appellants  demanded  "  divers  quanti- 
ties of  said  tobacco  so  contracted  for,"  in  one  paragraph,  and 
*'  divers  quantities  of  said  tobacco  according  to  the  terms  of 
said  agreement,"  in  the  other,  without  specifying  the  kind 
or  quantity  wanted.  A  valid  demand,  under  the  contract, 
must  have  specified  the  particular  kind  and  quantity  required. 
To  demand  "  divers  quantities  "  is  too  indefinite. 

We  need  not  inquire  whether  the  paragraphs  are  otherwise 
defective,  as  the  one  already  noticed  is  sufficient  to  affirm 
the  judgment. 

The  judgment  of  the  said  Allen  Circuit  Court  is  affirmed, 
with  costs  and  five  per  cent,  damages. 


Morris  v.  The  State. 

Liquor  Law. — Act  of  1873,  ^^^'^  '  *^  ^^  Construed, — SaU  of  Liquor  on  Sun- 
day. — Sale  of  Liquor  to  be  Drunk  on  Premises. — Indictment, — By  the  first 
section  of  the  act  of  February  27th,  1873  (Acts  1873,  P*  IS^)*  it  >s  made 
unlawful  for  any  person,  etc.,  to  sell,  etc.,  any  intoxicating  liquor  to  be  drunk 
in,  upon,  or  about  the  building  or  premises  where  sold»  etc.,  until  such  person 
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sball  bave  obtained  a  pennit  therefor,  as  in  the  act  provided.  By  section  lo 
of  said  act  it  is  declared,  that  the  permit  granted  under  the  act  shall  not 
authorize  the  person  receiving  it  to  sell  intoxicating  liquor  on  Sunday,  or  at 
certain  other  limes,  and  that  any  and  all  sales  made  on  any  such  day,  etc.,  are 
unlawful,  and  that  upon  conviction  a  fine  shall  be  imposed  on  the  person  sell- 
ing on  said  days,  etc. 

Jleid,  that  said  section  lo  is  a  limitation  as  to  the  times  when  sales  shall  be  made 
of  intoxicating  liquor  to  be  drunk  in,  upon,  or  about  the  building  or  premises 
where  sold;  and  that  an  indictment  for  selling  intoxicating  liquor  on  Sunday 
was  bad,  which  did  not  charge  that  the  sale  was  of  liquor  to  be  drunk  in,  upon» 
or  about  the  building  or  premises. 

Jleldy  also,  that  said  section  loonly  prohibits  sales  of  intoxicating  liquor  under  a 
permit  granted  under  said  act,  or  otherwise,  during  the  times  therein  specified; 
and  that  it  does  not  make  any  sale  unlawful  which  could  be  lawfully  made  at 
any  other  time  without  the  permit. 

Same. — Sec,  21  of  Act  of  1^1%. — Licenses  UncferAct  of  1859. — Section  21  of 
said  act  authorizes  the  holders  of  licenses  issued  under  the  act  of  1859,  to  con- 
tinue to  sell  under  such  licenses  until  their  expiration,  subject,  however,  to  the 
provisions  and  penalties  of  the  act  of  1873  affecting  the  holders  of  pennits 
granted  under  it 

Same. — Quantify  Sold, — Under  the  said  act  of  February  27th,  1873,  ^^  offence 
consists  in  selling  intoxicating  liquor  to  be  drunk  on  the  premises  (except  in 
cases  of  sales  to  certain  persons),  and  the  quantity  sold  is  not  material,  and 
need  not  be  stated  in  an  indictment  to  have  been  of  a  less  quantity  than  a 

quart. 
Same.— Downey,  }.,  andBusKiRK,  C.  J.,  dissenting,  held,  that  by  said  tenth  sec- 
tion all  sales,  not  by  wholesale,  within  the  meaning  of  the  act,  on  the  days 
and  between  the  times  therein  mentioned,  are  prohibited,  whether  the  person 
selling  have  a  pennit  or  not,  and  whether  the  liquor  be  sold  to  be  drunk  at 
the  place  where  sold  or  not 

From  the  Marion  Criminal  Circuit  court. 

Ryman^  Pringle  &  Mattler,  for  appellant. 

y.  C.  Denny,  Attorney  General,  R,  P.  Parker,  Prosecuting 
Attorney,  and  y,  M,  Cropsey,  Prosecuting  Attorney,  for  the 
State. 

OsDORN,  J.^The  appellant  was  indicted  for  selling  intox- 
icating liquor  on  Sunday.  The  indictment  was  returned  by 
the  grand  jury  on  the  13th  of  March,  1873. 

The  first  count  charges,  that  on  the  2d  day  of  March,  1873, 
at  and  in  the  county  of  Marion,  the  appellant  unlawfully  sold 
to  one  Charles  Farnum  two  gills  of  intoxicating  liquor  for 
ten  cents,  he  being  then  and  there  licensed,  under  the  act 
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of  March,  1S59,  ^^  sell  intoxicating  liquor  in  a  less  quantity 
than  a  quart  at  a  time;  and  the  said  2d  day  of  March,  1873, 
teing  the  first  day  of  the  week,  called  Sunday. 

The  second  count  is  like  the  first,  except  that  it  charges 
that  the  appellant  did  not  have  a  permit  or  license  to  sell 
intoxicating  liquor  in  a  less  quantity  than  a  quart  at  a  time. 

Motions  to  quash  the  whole  indictment,  and  each  count 
thereof,  were  made  and  overruled  in  the  order  stated,  and 
exceptions  taken.  Not  guilty  was  pleaded,  and  the  cause 
was  tried  by  the  court,  who  found  the  appellant  guilty,  and 
assessed  his  fine  at  ten  dollars,  and,  over  a  motion  for  a  new 
trial,  rendered  judgment  on  the  finding. 

The  errors  assigned  call  in  question  the  rulings  of  the 
court. 

By  the  first  section  of  the  act  of  February  27th,  1873 
(Acts. of  1873,  p.  151),  it  is  made  unlawful  for  any  person, 
lay  himself  or  agent,  to  sell,' barter,  or  give  away,  for  any 
purpose  of  gain,  to  any  person  whomsoever,  any  intoxicating 
liquor,  to  be  drunk  in,  upon,  or  about  the  building  or  prem- 
ises where  the  liquor  is  sold,  bartered,  or  given  away,  or  in 
any  room,  building,  or  premises  adjoining  to  or  connected  with 
the  place  where  the  liquor  is  sold,  bartered,  or  given  away 
for  the  purpose  of  gain,  until  such  person  or  persons  shall 
have  obtained  a  permit  therefor  from  the  board  of  commis- 
sioners of  the  county  where  he  resides,  as  thereinafter  pro- 
vided. 

The  tenth  section  provides,  that  a  permit  granted  under 
the  act  shall  not  authorize  the  person  so  receiving  it  to  sell 
intoxicating  liquor  on  Sunday,  nor  upon  the  day  of  any 
state,  county,  township,  or  municipal  election,  in  the  town- 
ship,  town,  or  city  where  the  same  may  be  held ;  nor  upon 
Christmas  day,  nor  upon  the  Fourth  of  July,  nor  upon  any 
Thanksgiving  day,  nor  upon  any  public  holiday;  nor  between 
nine  o'clock  p.  m.  and  six  o'clock  A.  m.  ;  and  all  sales 
made  on  any  such  days,  or  after  nine  o'clock  on  any  even- 
ing, are  declared  to  be  unlawful ;  and,  upon  conviction 
thereof,  the  person  so  selling  shall  be  fined  not  less  than  five 
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nor  more  than  twenty-five  dollars,  for  each  sale  made  in  vio- 
lation of  that  section. 

The  act  of  February  27th,  1873,  supra,  was  intended  by 
the  General  Assembly  to  take  the  place  of  and  supersede  all 
laws  then  in  force  regulating  the  sale  of  intoxicating  liquor, 
and  imposing  penalties  for  violations  thereof.  Place  v.  The 
State,  8  Blackf.  319;  The  President,  etc,,  v.  Bradshaw,  6  Ind. 
146. 

The  exception  in  section  21,  in  relation  to  the  holders  of 
licenses,  although  its  language  is  quite  general,  was  not 
intended  to,  and  does  not  have  the  efifect  of  exempting  them 
from  the  law  or  its  penalties.  Its  purpose  and  effect  is  ta 
authorize  them  to  continue  to  sell  under  such  licenses  until 
their  expiration,  subject  to  the  provisions  of  the  act  affecting 
holders  of  permits  granted  under  it  It  does  not  exempt 
such  persons  from  the  operation  of  that  act,  or  leave  then^ 
subject  to  prior  ones.  It  did  not  suspend  the  operation  of 
the  law  as  to  them.     Lehritter  v.  The  State,  42  Ind.  482. 

If  the  indictment  is  sustained,  it  must  be  under  section 
10,  referred  to.  It  does  not  aver  that  the  liquor  was  sold  to 
be  drunk,  or  that  it  was  drunk,  in,  upon,  or  about  the  prem- 
ises where  it  was  sold.  It  charges  that  the  sale  was  on  Sun- 
day, and  in  a  less  quantity  than  a  quart  at  a  time,  and  is 
silent  as  to  the  place  where  it  was  to  be  drunk,  or  for  what 
purpose  it  was  sold.  It  is  based  upon  the  theory,  that  every 
sale  on  Sunday  is  in  violation  of  law,  and  punishable  as 
such,  without  regard  to  the  purpose  of  the  sale. 

The  first  section  makes  it  unlawful  to  sell  intoxicating 
liquor  to  be  drunk  on  the  premises  where  sold,  without  a 
permit. 

The  second,  third,  fourth,  and  fifth  sections  provide  for 
obtaining  the  permit,  and  that  it  shall  authorize  the  person 
to  whom  it  is  granted  to  sell  for  one  year. 

Section  10  is  but  a  limitation  of  the  privilege  conferred  by 
the  permit.  Its  language  is :  "A  permit  granted  under 
this  act  shall  not  authorize  the  person  so  receiving  it  to  sell 
intoxicating  liquors  on  Sunday/'  etc.   Then  follows  the  pro- 
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vision^  "  and  any  and  all  sales  made  on  any  such  day  *  * 
are  hereby  declared  unlawful,"  etc.  The  expression  '*  any 
and  all  sales/'  taken  by  itself,  is  broad  enough  to  include  sdl 
sales  of  intoxicating  liquor,  without  reference  to  the  place 
where  it  is  to  be  drunk.  But  taken  in  connection  with  the 
whole  section,  we  think  it  refers  to  sales  which  the  permit 
would  authorize,  without  the  limitation  specified  in  that  sec- 
tion. The  only  sales,  which  the  first  section  declared  unlaw- 
ful without  a  permit,  were  those  where  the  liquor  was  sold  to 
be  drank  on  the  premises.  We  think  section  lo  relates  to 
the  same  sales.  It  is  true,  that  if  we  take  the  terms  of  the 
section  in  their  literal  sense,  every  sale  of  intoxicating  liquor 
on  Sunday,  or  any  election  day,  or  on  Christmas  day,. 
Thanksgiving  day,  or  any  holiday,  or  on  any  evening  after 
nine  o'clock,  is  unlawful;  and  any  person  selling  on  these 
days,  or  after  nine  o'clock  at  night,  would  be  subject  to  the 
penalties  prescribed  in  the  section.  Under  such  a  construc- 
tion of  the  law,  a  sale  by  wholesale,  and  for  shipment  during 
any  of  the  prohibited  times,  would  be  in  violation  of  the 
law.  The  same  language  which  makes  it  unlawful  to  sell  a  gill 
on  Sunday,  or  on  an  election  day  or  holiday,  makes  it  equsdly 
unlawful  to  sell  a  barrel  or  car  load  after  nine  o'clock  at 
night 

Under  the  present  law,  the  quantity  sold  is  not  material. 
It  differs  in  this  respect  from  the  act  of  1859  ^^^  prior  acts 
on  the  same  subject.  It  had  been  the  policy  of  the  State  to 
make  it  unlawful  to  sell  in  quantities  less  than  a  quart  at  a 
time,  or  in  any  quantity  to  be  drunk  on  the  premises,  with- 
out a  license.  By  the  act  of  1873,  under  which  the  indictment 
in  this  case  was  found,  the  quantity  sold  is  no  longer  mate- 
rial. The  offence  consists  in  selling  the  liquor  to  be  drunk 
on  the  premises,  except  in  cases  of  sales  to  certain  persons, 
unless  the  tenth  section  makes  all  sales  unlawful  during  the 
times  mentioned  therein.  We  do  not  think  that  section 
should  be  so  construed. 

A  permit  to  sell  intoxicating  liquor  is  a  permit  to  estab- 
lish and  maintain  a  tippling  or  public  drinking  house.  With- 
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out  it,  a  sale  of  a  gill,  or  any  other  quantity,  may  be  law- 
fully made,  if  the  liquor  sold  is  not  to  be  drunk  on  the  prem- 
ises where  sold.  If  the  provisions  of  section  lo  were  not 
in  the  law,  the  person  receiving  the  permit  would  be  author- 
ized to  sell  under  it  every  day,  and  at  all  hours  of  the  day 
and  night,  unless  restrained  by  some  other  law.  The  Gen- 
eral Assembly,  however,  considered  that  the  public  interest 
required  a  limitation  of  the  privilege,  and  that  tippling,  under 
the  permit,  should  not  be  allowed  on  Sunday  and  the  other 
days  mentioned,  when  the  regular  vocations  of  the  people 
would  be  suspended,  and  at  late  hours  of  the  night.  Hence 
the  provisions  of  the  section  making  the  limitation,  and  pro- 
hibiting sales  on  those  days.  The  first  part  gives  character 
to  and  indicates  the  purpose  of  the  section.  The  section 
first  prohibits  sales  under  the  permit  at  certain  times,  *and 
then  makes  all  such  sales  unlawful,  and  prescribes  penalties 
for  its  violation. 

We  need  not  consider  what  effect  the  quantity  sold  would 
have,  as  evidence  tending  to  sustain  an  allegation  in  an 
indictment  that  the  liquor  was  sold  to  be  drunk  on  the  prem- 
ises. Nor  need  we  consider  whether  the  allegations  are 
sufficient  to  sustain  the  indictment,  under  the  act  for  the 
protection  of  the  Sabbath,  as  it  is  not  pretended  that  it  is 
good  under  that  act. 

What  we  hold  is,  that  section  lo  of  the  act  of  February 
27th,  1873,  supra,  only  prohibits  sales  of  intoxicating  liquor 
under  a  permit  granted  under  that  act,  or  otherwise,  during 
the  times  therein  specified ;  and  that  it  does  not  make  any 
sale  unlawful  which  could  be  lawfully  made  at  any  other 
time  without  the  permit. 

The  judgment  of  the  said  Marion  Criminal  Circuit  Court  is 
reversed.  The  cause  is  remanded,  with  instructions  to  that 
•court  to  sustain  the  motion  to  quash  the  said  indictment. 

Downey,  J.,  and  Buskirk,  C.  J. — We  dissent  from  so  much 
of  the  foregoing  opinion  as  holds  that  sales  of  intoxicating 
liquors  on  Sundays,  on  the  day  of  any  state,  county,  town- 
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ship,  or  municipal  election,  on  Christmas  day,  on  the  Fourth 
of  July,  on  Thanksgiving  day,  or  between  nine  o'clock  p. 
M.,  and  six  o'clock  a.  m.,  except  when  sold  to  be  drunk 
at  the  place  where  sold,  are  not  prohibited  by  the  tenth  sec- 
tion of  the  act  in  question. 

We  do  not  think  the  tenth  section  has,  or  was  designed 
to  have,  any  relation  to  the  selling  of  liquors  by  whplesale ; 
nor  do  we  think  that  any  argument  can  properly  be  drawn 
from  any  supposed  operation  of  the  section  upon  the  trade 
by  wholesale.  We  think  it  was  the  intention  of  the  legisla- 
ture to  prohibit  any  sales  within  the  meaning  of  the  act  on 
the  days  and  at  the  times  mentioned,  whether  the  person 
selling  had  a  permit  or  not,  and  whether  the  liquor  was  to 
be  drunk  at  the  place  where  sold  or  not.  The  section  not 
only  declares  that  a  permit  shall  not  authorize  sales  on  the 
days  and  times  mentioned,  but  it  declares  that  "  any  and 
all  sales  made  on  any  such  day,  or  after  nine  o'clock  on  any 
evening,  are  hereby  declared  to  be  unlawful,  and  upon  con- 
viction thereof,  the  person  so  selling  shall  be  fined  not  less 
than  five  dollars  nor  more  than  twenty-five  dollars  for  each 
sale  made  in  violation  of  this  section." 

It  is  stated  in  the  foregoing  opinion,  that  this  part  of  the 
section,  ''  taken  by  itself  is  broad  enough  to  include  all  sales 
of  intoxicating  liquors,  without  reference  to  the  place  where 
it  is  to  be  drunk."  *'But,"  it  is  said,  "  taken  in  connection 
with  the  whole  section,  we  think  it  refers  to  sales  which  the 
permit  would  authorize  without  the  limitation  specified  in 
that  section."  We  find  nothing  in  the  preceding  part  of  the 
tenth  section  which  we  can  regard  as  restraining  the  general 
words  in  the  latter  part,  which  we  have  quoted,  and  which 
the  majority  of  the  court  concede  to  be  broad  enough  to 
comprehend  sales  without  reference  to  the  place  where  the 
liquor  is  drunk. 

It  would  have  been  inconsistent  for  the  legislature  to  have 
made  all  sales  on  the  days  and  at  the  times  mentioned  in 
the  tenth  section  punishable,  had  it  not  said  that  a  permit 
granted  under  the  act  should  not  authorize  a  sale  on  such 
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days  and  at  such  times.  To  declare  that  a  permit  should 
not  authorize  the  person  holdings  it  to  sell  on  such  days  and 
at  such  times,  was  a  proper,  if  not  an  essential  declaration, 
preliminary  to  the  part  of  the  section  declaring  all  such  sales 
unlawful  and  punishable. 

There  is  another  consideration,  which  is  quite  influential 
in  bringing  us  to  the  conclusion  at  which  we  have  arrived, 
and  that  is,  that  in  the  view  of  the  question  taken  by  the 
majority  of  the  court,  the  penal  part  of  the  tenth  section  was 
entirely  unnecessary.  It  was  only  necessary  that  the  privi- 
lege of  selling  on  the  days  and  at  the  times  named,  by 
authority  of  the  permit,  should  be  taken  away,  in  order  to 
render  the  persons  holding  such  permits  liable  for  selling,  and 
punishable  as  if  they  had  never  had  a  permit. 

By  the  first  section,  it  is  made  unlawful  to  sell  intoxicating 
liquors  to  be  drunk  in,  etc.,  without  a  permit,  during  every 
day  and  every  hour  of  the  year.  But  persons  having  a  per- 
mit may  thus  sell  at  all  times,  except  on  the  days  and  at  the 
times  mentioned  in  the  tenth  section.  During  this  excepted 
time,  the  permit  shall  not  authorize  them  to  sell,  and  if  they 
do  sell,  they  sell  without  any  right  do  so  from  the  permit, 
and  are  liable  to  the  penalties  inflicted  on  those  who  sell 
without  a  permit.  One  who  sells  without  a  permit  is  liable 
to  a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars. 

The  penal  part  of  section  lo,  which,  as  we  think,  applies 
to  all  sales  on  the  days  and  at  the  times  mentioned,  declares 
that  the  penalty  shall  be  not  less  than  five  nor  more  than 
twenty-five  dollars. 

It  has  been  the  policy  of  the  legislature  to  prohibit  the 
sale  of  intoxicating  liquors,  by  retail,  on  certain  days  when 
its  sale  and  use  would  lead  to  disorder  and  breaches  of  the 
peace. 

The  eighth  section  of  the  act  of  March  5th,  1859,  declared 
that  a  license  granted  under  the  provisions  of  that  act  should 
not  authorize  the  person  so  licensed  to  sell  or  barter,  etc., 
on  Sunday,  nor  on  the  day  of  any  state,  county,  township, 
or  municipal  election,  etc.    The  act  in  question  extends  the 
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prohibition  to  other  days  and  times.  What  was  the  pur- 
pose of  the  act  ?  Was  it  simply  to  prohibit  sales  of  liquor 
on  those  days,  to  be  drunk  at  the  place  where  sold  ?  Will 
this  remedy  the  mischief  which  the  provision  was  intended 
to  prevent?  Will  the  Sabbath  be  less  liable  to  desecration 
by  the  drinking  of  the  liquor  at  a  place  other  than  that  at 
which  it  is  sold,  rather  than  at  the  place  of  its  sale  ?  Will 
the  peace  and  quiet  of  the  holidays  mentioned  be  any  better 
preserved  by  requiring  the  liquor  to  be  drunk  at  some  other 
place  than  that  at  which  it  is  sold?  Will  the  scenes  of  vio- 
lence and  bloodshed  be  less  liable  to  occur  during  the  dark 
hours  of  the  night,  because  the  liquor  cannot  be  legally  drank 
at  the  place  where  it  is  purchased  ?  Will  the  sobriety  and 
quiet  so  essential  to  the  proper  exercise  of  the  elective  fran- 
chise be  likely  to  be  preserved  and  promoted  by  the  prohi- 
bition of  the  sale  of  liquor  to  be  drunk  at  the  place  where  it 
is  sold,  and  leaving  parties  free  to  sell  it  to.be  drunk  any- 
where else  ?  Will  it  conform  to  the  will  of  the  legislature,  as 
expressed  in  this  act,  to  construe  it  so  that  any  one,  whether 
he  have  a  permit  or  not,  can  sell  liquor  on  Sunday,  and  on 
any  of  the  other  days,  or  at  any  time  prohibited  in  the  tenth 
section,  provided  he  does  not  allow  it  to  be  drunk  at  the 
place  where  sold?  We  think  not,  and  whence  we  have  felt 
constrained  to  dissent  from  the  opinion  and  judgment  of  the 
majority  of  the  court. 

Petition  for  a  rehearing  oyermled. 


Riley  v.  The  Western  Union  Telegraph  Company. 

Injunction. — Illegal  Tux. — An  action  will  lie  to  enjoin  the  collection  of  taxes 

assessed  without  authority  of  law. 
Tax. — Foreign  Corporation, — Statute  Construed.-^Th!^  act  to  provide  for  a  uni- 

focm  assessment  of  property.  Acts  1872,  p.  57,  does^  not  contain  any  proTi- 
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sion  in  relation  to  the  manner  of  assessing  the  capital  stock  of  foreign  corpo- 
rations. 
Same. — Stock  of  Foreign  Telegraph  Corporation* — ^The  capital  stock  of  a  for- 
eign telegraph  company  owning  and  operating  a  line  of  telegraph  in  this 
State  can  not  be  assessed  tmder  the  provisions  of  said  act. 

From  the  Marion  Superior  Court. 

Z.  Barbour  and  C.  P.  jFacobs^  for  appellant. 
y.  E.  McDonald  and  y.  M.  Butler^  for  appellee. 

WoRDEN,  J. — ^This  was  a  complaint  by  the  telegraph  com* 
pany  against  the  appellant,  to  enjoin  the  collection  of  taxes 
assessed  upon  the  capital  stock  of  the  company.  The  taxes 
are  claimed  to  have  been  assessed  without  the  authority  of 
law. 

It  appears  from  the  complaint,  that  the  plaintiff  is  a  foreign 
corporation,  existing  under  the  laws  of  the  State  of  New 
York,  and  not  under  any  law  of  the  State  of  Indiana ;  that 
she  has  a  capital  stock  of  about  forty  million  dollars,  with 
property  in  this  State  of  the  aggregate  value  of  more  than 
one  hundred  and  fifty  thousand  dollars,  and  eight  thousand 
six  hundred  and  twenty-eight  miles  of  telegraph  lines  in  the 
State,  three  hundred  and  thirty-four  of  which  are  in  Marion 
county ;  that  the  State  Board  of  Equalization,  assuming  that 
eight  hundred  thousand  dollars  was  the  fair  proportion  for 
the  State  of  the  capital  stock  of  the  company,  ordered  an 
assessment  upon  that  amount,  less  the  tangible  property  of 
the  company,  to  be  apportioned  to  the  several  counties,  etc; 
that  the  amount  apportioned  to  Marion  coiinty  is  something 
more  than  thirty-one  thousand  dollars,  on  which,  in  addition 
to  the  tangible  property  of  the  company,  taxes  have  been 
assessed,  which  the  treasurer  is  about  to  collect,  etc. 

A  demurrer  to  the  complaint  for  want  of  sufficient  facts 
was  overruled,  and  exception  taken.  Final  judgment  for  the 
plaintiff  enjoining  the  collection  of  the  taxes  assessed  upon 
the  capital  stock  of  the  company. 

On  appeal  to  the  general  term,  the  judgment  rendered  at 
special  term  was  afiirmed.  The  defendant  below  appeals  to 
this  court. 
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If  the  taxes  were  assessed  without  authority  of  law,  there 
can  be  no  doubt,  so  far  as  the  law  of  Indiana  is  concerned, 
that  an  action  will  lie  to  enjoin  their  collection.  This  has 
been  held  so  oilten  in  this  State,  however  it  may  be  else- 
where, that  reference  to  the  cases  is  deemed  unnecessary. 
We  therefore  proceed  to  the  main  question.  Can  the  capi- 
tal stock  of  a  telegraph  company  organized  and  existing 
under  the  laws  of  another  state,  and  not  under  any  law  of 
this  State,  and  doing  business  here  only  on  the  principle  of 
comity,  be  taxed  to  the  corporation  in  this  State  under  any 
existing  law  of  the  State  ? 

The  question  is  not  one  of  power,  but  whether  such  power^ 
assuming  it  to  exist,  has  been  exercised  by  the  legislature. 

The  third  section  of  the  act  to  provide  for  a  uniform 
assessment  of  property,  etc.,  (Acts  1872,  p.  57)  provides, 
that  "  all  real  property  within  this  State,  and  all  personal 
property  owned  by  persons  residing  in  this  State,  whether  it 
is  in  or  out  of  this  State,  and  all  personal  property  within 
this  State,  owned  by  persons  not  residing  within  this  State, 
subject  to  the  exceptions  hereinafter  stated,  shall  be  subject 
to  taxation." 

By  this  section,  all  real  and  personal  property  situate  in 
this  State,  and  all  personal  property  situate  elsewhere  but 
owned  by  persons  residing  in  this  State,  subject  to  the  excep- 
tions, is  made  subject  to  taxation. 

.  By  the  fifth  section,  the  terms  "personal  estate  "  and  "per- 
sonal property"  are  made  to  include,  amongst  other  things, 
"  all  bonds  or  stocks,  whether  of  bodies  politic  or  corporate," 
and  "  the  shares  of  stock  of  incorporated  companies  and 
associations  organized  under  any  law  of  this  State  or  the 
United  States." 

By  the  fourth  subdivision  of  section  12,  in  relation  to 
the  valuation  of  personal  property,  p/ovision  is  made  for  the 
valuation  of  the  capital  stock  of  all  companies  and  associa- 
tions now  or  hereafter  created  under  the  laws  of  this  State, 
including  the  franchise,  by  the  State  Board  of  Equalization* 
Vol.  XLVIL— 33 
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Sections  84  and  85  of  the  act,  which  seem  to  be  relied 
upon  chiefly  by  the  appellant,  are  as  follows : 

*'  Sec.  84«  Any  person,  company,  or  corporation,  using  or 
operating  a  telegraph  line  in  this  State,  shall  annually,  in  the 
month  of  April,  return  to  the  Auditor  of  State  a  schedule 
or  statement,  as  follows : 

**  1st  The  amount  of  capital  stock  authorized,  and  the 
number  of  shares  into  which  such  capital  stock  is  divided 

*'  2d.  The  amount  of  capital  stock  paid  up. 

**  3d.  The  market  value,  or  if  no  market  value,  then  the 
actual  value  of  the  shares  of  stock. 

"  4th.  The  total  amount  of  all  indebtedness,  except  cur- 
rent expenses,  for  operating  the  line. 

''  5th.  The  length  of  line  operated  in  each  county,  and  the 
total  in  the  State. 

''6th.  The  total  assessed  valuation  of  all  its  tangible 
property  in  this  State. 

"Such  schedule  shall  be  made  in  conformity  to  such 
instructions  and  forms  as  may  be  prescribed  by  the  Auditor 
of  State,  and  with  reference  to  the  amounts  and  values,  on 
the  first  day  of  April  of  the  year  for  which  the  return  is 
made. 

"Sec.  85.  The  Auditor  of  State  shall  annually,  on  die 
meeting  of  the  State  Board  of  Equalization,  lay  before  said 
board  the  statement  or  schedule  herein  required  to  be 
returned  to  him;  and  said  board  shall  assess  the  capital 
stock  of  such  telegraph  company,  in  the  manner  hereinafter 
provided.  The  county  auditor  shall  compute  and  place  upon 
the  tax  duplicate  all  taxes  for  which  said  property  is  liable, 
and  the  county  treasurer  shall  collect  the  taxes  charged 
against  said  property,  and  pay  over  and  account  therefor  in 
the  same  manner  as  other  taxes  are  collected  and  accounted 
for." 

By  this  section,  it  is  seen  that  the  Board  of  Equalization 
is  required  to  assess  the  capital  stock  "  in  the  manner  here- 
inafter provided."  The  only  provisions  thereinafter  found, 
which  have  any  bearing  on  tlie  subject,  are  contained  in  sec- 
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tions  290,  291,  and  292.    By  section  290  it  is  provided, 
amongst  other  things,  as  follows : 

**  In  addition  to  equalizing  the  Ussessments  of  real  property, 
as  in  this  act  provided,  it  shall  be  the  duty  of  said  State 
Board  of  Equalization  to  annually  assess  the  capital  stock  of 
each  company  or  association,  respectively,  now  or  hereafter 
incorporated  under  the  laws  of  this  Stat^,  in  the  manner 
hereinbefore  in  this  act  provided." 

We  suppose  the  term  "hereinbefore"  may  have  referred 
to  the  provisions  of  the  fourth  clause  of  section  12  herein  pre- 
viously noticed.  This  may  be  sufficient  to  connect  that  clause 
of  section  12  with  section  85,  so  as  to  furnish  the  manner  of 
making  the  assessment.  But  neither  section  12  nor  8$,  nor, 
indeed,  any  other  section  of  the  statute  which  we  have  seen 
or  to  which  our  attention  has  been  called,  contains  any  provi- 
sion in  relation  to  the  manner  of  assessing  the  stock  of  foreign 
corporations.  Both  sections  1 2  and  290  have  reference  exclu- 
sively to  domestic  corporations.  Thus  there  would  seem  to 
be  no  provision  made  for  the  manner  of  assessing  the  stock 
of  foreign  corporations;  and  this  would  seem  to  be  a  pretty 
45trong  reason  for  inferring  that  the  legislature  did  not  intend 
by  sections  84  and  85  to  assess  the  capital  stock  of  foreign 
telegraph  companies.  The  other  provisions  of  sections  290, 
291,  and  292  do  not  throw  much  light  on  the  question.  The 
assessments  made  by  the  Board  of  Equalization  other  than 
upon  the  capital  stock  of  railroad  and  telegraph  companies, 
are  to  be  certified  by  the  Auditor  of  State,  under  the  direc- 
tion of  the  board,  to  the  respective  county  auditors;  while 
*'  the  aggregate  amount  of  capital  stock  of  railroad  or  tele- 
graph companies  assessed  by  said  board  shall  be  distributed 
proportionately  by  said  board  to  the  several  counties  in  like 
manner  that  the  property  of  railroads  denominated  *  railroad 
track*  is  distributed." 

It  may  be  further  observed  that  by  section  59  "all  other  com- 
panies and  associations  incorporated  under  the  laws  of  this 
State"  are  required  to  return  to  the  proper  assessor  a  sworn 
statement  containing,  amongst  other  things,  ^' the  amount  of 
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capital  stock  paid  up/'  as  also  the  amount  authorized,  and 
the  number  of  shares  into  which  it  is  divided. 

The  language  of  section^  84,  taken  by  itself,  is  broad 
enough  to  cover  foreign  as  well  as  domestic  telegraph  com- 
panies ;  but  as  section  85,  which  authorizes  the  assessment^ 
refers  to  some  subsequent  part  of  the  statute  for  the  manner 
of  the  assessment,  and  as  there  is  no  provision  whatever  in 
relation  to  the  manner  of  assessing,  by  the  Board  of  Equal- 
ization, the  capital  stock  of  foreign,  but  only  domestic  cor- 
porations, we  are  of  opinion  that  the  legislature  did  not 
intend,  by  sections  84'  and  85,  to  assess  the  capital  stock  of 
foreign,  but  only  domestic  telegraph  companies.  We  are 
strengthened  in  this  opinion  by  the  spirit  and  policy  of  the 
entire  statute,  which  contemplates,  as  we  think,  the  theory 
of  taxing  to  corporations  the  capital  stock  of  domestic  cor- 
porations only.  Why  should  the  legislature  have  intended 
to  tax  the  capital  stock  of  foreign  telegraph  companies  to 
such  companies,  and  not  the  capital  stock  of  the  numerous 
other  foreign  corporations  that  are  permitted  by  comity  to 
transact  business  in  the  State?  The  legislature  have  not^ 
as  we  think,  clearly  evinced  an  intention  to  make  such 
discrimination,  and  we  are  not  compelled  by  the  language 
employed  to  impute  to  that  body  such  intent. 

If  this  tax  can  be  upheld  at  all,  there  is  no  legal  reason 
that  we  can  see  why  it  might  not  have  been  assessed  upon 
the  whole  forty  millions  of  capital  as  well  as  upon  the  eight 
hundred  thousand  dollars.  If  the  capital  stock  of  the  cor- 
poration is  to  be  taxed  in  Indiana,  no  reason  is  perceived  why 
it  might  not  be  in  every  other  state  where  the  appellee  has 
telegraphic  lines.  The  fact  that  the  legislature  made  no  pro- 
vision for  apportioning  the  amount  of  the  capital  stock  to  be 
assessed  in  such  case  is  a  strong  reason  for  inferring  that  it 
was  not  the  intention  to  tax  it  at  all. 

,  We  are  of  opinion,  for  these  reasons,  that  the  tax  can  not 
be  sustained.  We  are  supported  in  this  view  by  a  late  deci- 
sion of  the  Supreme  Court  of  Illinois,  in  the  case  of  The  WesU 
tm  Union  Telegraph  Company  v.  Leib^  not  yet  reported  in  the 
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regular  series.  The  case  in  Illinois  was  based,  as  would 
seem  from  the  opinion,  upon  a  statute  almost  identical  with 
our  own,  upon  the  point  in  question. 

The  judgment  below  is  affirmed  with  costs. 

BusKiRK,  C.  J. — I  concur  in  the  judgment  rendered,  but  I 
am  not  satisfied  with  the  ground  upon  which  the  ruling  is 
placed.  I  think  the  legislature  intended  to  provide  for  tiie 
taxation  of  the  stock  of  the  appellee,  but  failed  to  provide 
the  necessary  machinery  to  effectuate  the  purpose  proposed. 
It  is  very  manifest  to  me  that  the  legislature  had  no  right  to 
impose  a  tax  upon  the  entire  stock  of  the  company,*  and 
having  failed  to  provide  the  proportionate  part  which  should 
be  subject  to  taxation  in  this  State,  the  assessment  made  can 
not  be  sustained.  The  appellee  is  a  foreign  corporation, 
created  by  the  laws  of  the  State  of  New  York.  It  must 
continue  to  exist  in  that  state.  It  can  not  emigrate  to  this 
State.  Corporations  are  citizens  within  the  meaning  of  the 
clause  of  the  Constitution  of  the  United  States  which  extends 
the  judicial  power  of  the  courts  of  the  United  States  to  con- 
troversies between  the  citizens  of  different  states ;  but  they 
are  not  citizens  within  the  meaning  of  that  clause  which 
declares  that  ''the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  ^ 
states."  They  are  creatures  of  local  law,  and  have  not  even 
an  absolute  right  of  recognition  in  other  states,  but  depend 
for  that  and  for  the  enforcement  of  their  contracts  upon  the 
assent  of  those  states,  which  may  be  given  accordingly  on 
such  terms  as  they  please.  The  Farmers^  etc.,  Ins.  Co,  v. 
Hurrah,  ante,  p.  236,  and  the  authorities  there  cited. 

In  Paul  v.  Virginia,  8  Wal.  168,  the  court  say:  "The 
recognition  of  its  existence  even  by  other  states,  and  the 
enforcement  of  its  contracts  made  therein,  depend  purely 
upon  the  comity  of  those  states — a  comity  which  is  never 
extended  where  the  existence  of  the  corporation  or  th&exer- 
cise  of  its  powers  are  prejudicial  to  their  interests  or  repug- 
nant to  their  policy.     Having  no  absolute  right  of  recogni- 
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tion  in  other  states,  but  depending  for  such  recognition  and 
the  enforcement  of  its  contracts  upon  their  assent,  it  follows, 
as  a  matter  of  course,  that  such  assent  maybe  granted  upon 
such  terms  and  conditions  as  those  states  may  think  proper 
to  impose.  They  may  exclude  the  foreign  corporation 
entirely ;  they  may  restrict  its  business  to  particular  locali- 
ties, or  they  may  exact  such  security  for  the  performance  of 
its  contracts  with  their  citizens  as  in  their  judgment  will  best 
promote  the  public  interest.  The  whole  matter  rests  in  their 
discretion. 

'*  If,  on  the  other  hand,  the  provision  of  the  Constitution 
could  be  construed  to  secure  to  citizens  of  each  state  in  other 
states  the  peculiar  privileges  conferred  by  their  laws,  an  extra- 
territorial operation  would  be  given  to  local  legislation, 
utterly  destructive  of  the  independence  and  harmony  of  the 
states.  At  the  present  day,  corporations  are  multiplied  to  an 
almost  indefinite  extent.  There  is  scarcely  a  business  pur- 
sued requiring  the  expenditure  of  large  capital,  or  the  union 
of  large  numbers,  that  is  not  carried  on  by  corporations.  It 
is  not  too  much  to  say  that  the  wealth  and  business  of  the 
country  are  to  a  great  extent  controlled  by  them.  And  if, 
when  composed  of  citizens  of  one  state,  their  corporate 
powers  and  franchises  could  be  exercised  in  other  states  with- 
out restriction,  it  is  easy  to  see  that,  with  the  advantages 
thus  possessed,  the  most  important  business  of  those  states 
would  soon  pass  into  their  hands.  The  principal  business  of 
every  state  would,  in  fact,  be  controlled  by  corporations 
created  by  other  states.*' 

In  the  case  of  The  Western  Union  Telegraph  Co.  v.  Leibf 
supra,  the  Supreme  Court  of  Illinois  held  that  there  can  be 
no  doubt  of  the  power  of  the  legislature  to  impose  taxation 
on  foreign  corporations,  to  whatever  extent  it  may  in  its  dis- 
cretion choose,  as  the  condition  upon  which  such  corpora- 
tions shall  be  allowed  to  exercise  their  franchises  in  the 
stat^. 

The  power  of  the  State  being  undoubted,  in  my  opinion, 
a  proper  regard  for  the  independence  of  the  State,  as  well  as 
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the  protection  of  our  own  citizens  in  their  business  affairs, 
makes  it  the  imperative  duty  of  the  legislature  to  impose 
upon  all  foreign  corporations  exercising  their  powers  and 
franchises  in  this  State,  as  conditions  to  their  recogpiition  in 
this  State  and  the  enforcement  of  their  contracts  made 
herein,  such  restrictions  and  burdens  as  justice  and  sound 
policy  may  require. 


BusER  V.  Blair. 

From  the  Marion  Superior  Court. 

Z.  Barbour  and  C.  P.  yacobs^  for  appellant. 

A.  Blair, Bigler^  and  Z.  y.  Hackney,  for  appellee. 

Pettit,  J. — There  is  no  assignment  of  error  on  or  for  the 
action  of  the  court  below  in  general  term.  The  only  assign- 
ment of  error  in  this  court  is  a  copy  of  the  assignment  of 
error  in  the  general  term  on  the  action  of  the  superior  court 
in  special  term  ;  and  following  the  uniform  rulings  of  this 
court  on  this  question,  for  want  of  an  assignment  of  error  on 
the  action  of  the  general  term  in  affirming  the  judgment  of 
the  special  term,  the  judgment  must  be  affirmed,  at  the  costs 
of  the  appellant,  which  is  done. 


Krant  v.  The  State. 

Intoxicating  'LiQjao^s.—Forfetture  of  PermiL—Renumatfrom  State.-^K  per- 
son wlio  obtained  a  permit  to  sell  intoxicaiing  liquors,  under  the  act  to  regu- 
late the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  and  who  afterward 
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voluntarily  removed  from  the  State,  by  the  act  of  removal  forfeited  and  aban- 
doned his  rights  under  the  permit,  and  could  not  thereafter  continue  the  bnsi- 
ness  by  means  of  an  agent  No  judgment  of  forfeiture  is  necessary  in  such 
case. 

Same. — Such  pennit  is  forfeited  by  a  voluntary  removal  from  (he  State,  though 
it  is  not  a  cause  of  forfeiture  provided  for  in  the  act  for  a  violation  of  its  pro- 
visions, but  because  the  holder  has  ceased  to  possess  the  required  qualifica- 
tions. 

Same. — No  Protection  to  Agent, — Such  permit,  being  abandoned  and  forfeited 
by  the  principal,  to  whom  it  was  granted,  is  no  protection  to  one  who  claims 
to  act  as  his  agent  in  selling  intoxicating  liquors. 

From  the  Jeflferson  Circuit  Court. 

y,  R,  Cravens f  for  appellant 

%  C.  Denny f  Attome/  General,  for  the  State. 

BusKiRK,  C.  J. — ^This  was  a  prosecution  charging  appel- 
lant with  a  violation  of  the  first  section  of  the  act  approved 
February  27th,  r873,  in  selling  liquor  without  a  permit. 

The  prosecution  originated  before  a  justice  of  the  peace^ 
where  there  was  a  finding  and  judgment  against  appellant 
who  appealed  the  case  to  the  circuit  court  In  the  circuit 
court,  the  cause  was  submitted  to  the  court  for  trial,  and  agaia 
resulted  in  a  finding  and  judgment  against  the  appellant,  who 
has  appealed  to  this  court  and  assigned  for  error  the  over- 
ruling of  his  motion  for  a  new  trial. 

It  appears,  from  a  bill  of  exceptions,  that  the  cause  was 
submitted  to  the  court  for  trial  upon  an  agreed  statement  of 
facts.    The  substance  of  the  facts  agreed  upon  was : 

1.  That  the  appellant  sold  intoxicating  liquor  at  the  time 
and  place,  and  to  the  person  named  in  the  aflidavit,  and  per- 
mitted such  liquor  to  be  drunk  upon  the  premises;  that  the 
appellant  was  the  agent  and  bar-tender  of  one  Joseph  Dil- 
lenheisen,  who  was  the  owner  and  proprietor  of  the  saloon 
where  such  liquor  was  sold. 

2.  That  the  said  Joseph  Dillenheisen  had,  prior  to  such 
sale,  procured  in  due  form  of  law,  from  the  proper  authority 
in  Jefferson  county,  a  permit  to  sell  intoxicating  liquors  at 
the  place  named  in  the  affidavit,  and  that  the  said  Dillen- 
heisen had,  in  writing,  appointed  the  appellant  his  agent  and 
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bar-tender,  and  had  authorized  him  to  manage  and  conduct 
the  business  of  such  saloon. 

Both  the  permit  and  the  written  agreement  between  Dil- 
lenheisen  and  appellant  were  copied  into  the  agreement,  and 
were  read  in  evidence. 

3.  That  at  and  prior  to  the  time  when  such  permit  was 
issued  to  the  said  Dillenheisen,  he  was  a  resident  voter  of 
Jefferson  county,  and  a  citizen  of  the  State  of  Indiana. 

4.  That  subsequent  to  the  issuing  of  such  permit,  but 
prior  to  the  sale  of  the  liquor  in  question  by  appellant,  the 
said  Dillenheisen  had  ceased  to  be  a  resident  voter  Of  Jeffer- 
son county,  and  a  citizen  of  the  State  of  Indiana,  but  had 
removed  to  and  was  residing  in  the  city  of  Louisville,  and 
State  of  Kentucky. 

Counsel  have  discussed  the  following  questions. 

1.  Does  the  simple  act  on  the  part  of  Dillenheisen,  who 
obtained  the  permit,  of  removing  to  another  state  during  the 
lifetime  of  the  permit,  vacate  or  forfeit  his  right  under  said 
permit  to  continue  his  business  to  the  end  of  the  year  by 
means  of  his  agents  ? 

2.  Does  the  removal  of  Dillenheisen  from  the  State,  of 
itself,  work  a  forfeiture  of  the  permit,  unaided  by  the  deter- 
mination of  a  judicial  tribunal,  and  so  destroy  the  franchise 
under  the  permit  as  to  make  the  principal  and  agent  liable 
to  a  criminal  prosecution,  or  either  of  them,  before  the  for- 
feiture IS  judicially  declared  ? 

3.  Can  a  permit  be  forfeited  under  the  act  upon  which  this 
prosecution  is  founded,  for  any  cause  other  than  those  speci- 
fied in  such  act,  which  are  declared  to  work  a  forfeiture  of  a 
permit  ? 

4*  If  the  permit  is  forfeited  by  the  removal  of  the  princi- 
pal from  the  State,  without  a  judicial  decree  of  forfeiture, 
then  is  the  principal  or  agent  liable  for  selling  without  a 
permit  ? 

We  will  dispose  of  these  questions  in  the  order  in  which 
they  are  stated. 

It  is  provided  by  the  second  section  of  the  act  of  Febm- 
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ary  27th,  1873,  that  "any  person  desiring  a  permit  to  sell 
intoxicating  liquors  to  be  drunk  on  the  premises,  shall 
file  in  the  office  of  the  auditor  of  the  proper  county,  not  less 
than  twenty  days  before  the  first  day  of  the  term  of  any  reg- 
ular session  of  the  board  of  commissioners  of  such  county^ 
a  petition  in  writing,  stating  therein  the  building  or  number^ 
street,  ward  or  township  wherein  the  permission  is  asked 
to  be  granted,  praying  for  such  permit,  and  certifying  that 
the  applicant  is  a  resident  voter  of  such  county,  and  a  Citizen 
of  the  State  of  Indiana,  and  that  he  is  a  proper  person  to 
have  and  receive  such  permit,"  etc. 

By  the  above  quoted  section,  three  qualifications  are 
imposed  as  conditions  precedent  to  the  granting  of  a  permit : 

1.  The  applicant  must  be  a  resident  voter  of  the  county  in 
which  he  proposes  to  carry  on  business. 

2.  He  must  be  a  citizen  of  the  State  of  Indiana. 

3.  He  must  be  a  proper  person  to  have  and  receive  a  per- 
mit. 

A  permit  cannot  be  granted  to  him  unless  he  possesses 
all  of  the  above  qualifications.  This  is  plain  and  obvious^ 
and  is  not  controverted  by  the  learned  counsel  for  appellant ; 
but  it  is  earnestly  contended  that,  as  the  legislature  has  not 
in  express  terms  provided  that  the  person  who  has  received 
a  permit  shall  continue  during  the  time  such  permit  runs  to 
possess  such  qualifications,  the  courts  cannot  infer  from  the 
language  used  that  such  was  the  legislative  intention.  The 
courts  cannot  create  and  impose  such  a  condition.  The 
courts  cannot  make  laws.  Their  province  is  to  interpret, 
construe,  and  apply  the  laws  which  may  emanate  from  the 
legislative  department,  and  in  so  doing  tlic  main  purpose 
should  be  to  ascertain  and  carry  into  effect  the  intention  of 
the  legislature.  In  ascertaining  the  legislative  intent,  we 
look  not  only  to  the  words  employed,  but  to  the  evident 
spirit  and  purpose  of  the  enactment.  Then,  let  us  enquire 
why  the  legislature  imposed  these  conditions. 

The  purpose  of  the  act  under  examination  is  to  regulate 
the  traffic  in  intoxicating  liquors,  and  to  lessen  the  evils 
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resulting  from  the  unrestrained  sale  and  use  thereof.  It 
appears  to  us  that  the  legislature  intended  to  accomplish  two 
objects.  The  first  was  to  lessen  the  number  of  houses  where 
intoxicating  liquors  could  be  sold  and  drunk  upon  the  prem- 
ises where  sold.  The  second  was  to  elevate  the  standard 
of  qualifications,  and  increase  the  responsibilities  of  those 
who  should  engage  in  the  business  of  retailing  intoxicating 
liquors.  The  first  purpose  is  attempted  to  be  accomplished 
by  requiring  the  appellant  to  procure  the  signatures  of  a 
majority  of  the  voters  of  the  township,  town,  or  ward  in 
which  he  proposes  to  carry  on  such  business.  The'second 
is  sought  to  be  secured  by  requiring  the  applicant  to  be  a 
resident  voter  of  the  county,  a  citizen  of  the  State,  a  proper 
person  to  be  entrusted  with  a  permit,  and  to  give  bond  to 
answer  in  damages  for  injuries  resulting  from  such  trafiic. 
It  is  fair  to  presume  that  the  legislature,  by  requiring 
the  applicant  to  be  a  voter  of  the  county,  a  citizen  of  the 
State,  and  a  proper  person  to  engage  in  such  business,  looked 
to  the  personal  fitness  and  responsibility  of  the  persons  to 
be  entrusted  with  permits,  and  legislated  upon  the  theory 
that  persons  possessing  such  qualifications  would  be  more 
likely  to  strictly  obey  the  law,  and  preserve  good  order  ia 
their  places  of  business,  than  those  who  did  not. 

Observation  and  experience  demonstrate  that  there  is  a 
wide  and  marked  diflerence  in  the  capacity  of  men  to  restrain 
and  control  others.  A  proper  person  to  be  entrusted  with  a 
permit  would  not  knowingly  sell  to  minors,  or  men  intoxi- 
cated, or  to  those  in  the  habit  of  being  intoxicated,  or  per- 
mit gambling,  fighting,  or  other  disorderly  conduct  in  or 
about  his  place  of  business.  It  is  quite  obvious  to  us, 
that  the  legislature,  in  requiring  these  qualifications,  placed 
much  reliance  in  the  personal  fitness  and  capacity  of  the 
persons  who  were  to  be  entrusted  with  permits  to  sell 
intoxicating  liquors,  to  be  drunk  where  sold,  and  contem- 
plated that  they  would  give  their  personal  attention  to  such 
business.  If  we  are  correct  in  this  view,  is  it  not  too  plain 
for  argument,  that  the  legislature  intended  that  the  person 
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who  received  a  permit  should  continue  to  possess  these 
qualifications  during  the  existence  of  the  permit?  It  would 
not  be  respectful  to  the  legislature  to  indulge  the  presump- 
tion that  they  intended  that  the  applicant  should  possess  such 
qualifications,  and  that  they  should  constitute  conditions 
precedent  to  his  obtaining  a  permit,  and  that  immediately 
after  he  had  been  entrusted  with  a  permit  he  might  cease  to 
be  a  voter  and  citizen  of  the  State,  and  become  a  citizen  of 
another  state,  or  foreign  government.  The  presumption 
would  be,  that  as  long  as  he  remained  a  resident  voter  of 
the  county  and  citizen  of  the  State,  he  would  give  his  per- 
sonal attention  to  his  business.  If  he  remains  a  citizen  of 
the  State  and  violates  the  law,  he  would  be  amenable  to  our 
laws ;  but  if  he  becomes  a  citizen  of  another  state,  or  foreign 
government,  he  would  place  himself  beyond  the  process  and 
jurisdiction  of  our  courts.  No  such  consequences  would 
result  from  a  temporary  absence  from  the  State  on  business 
or  pleasure. 

In  our  opinion,  the  legislature  intended  to  provide  that 
the  person  who  received  a  permit  should,  during  the  exist- 
ence of  such  permit,  remain  a  resident  voter  of  the  county, 
and  a  citizen  of  the  State  of  Indiana. 

This  brings  us  to  inquire,  whether  the  removal  from  the 
State  of  Mr.  Dillenheisen,  of  itself,  worked  a  forfeiture  of  his 
permit,  unaided  by  a  judicial  determination  declaring  a  for- 
feiture. 

In  Hedley  v.  The  Boards  etc,^  4  Blackf.  116,  the  board  made 
an  order  declaring  that  a  vacancy  existed  in  the  office  of 
recorder  of  Franklin  county,  in  consequence  of  the  removal 
of  John  Hedley,  the  late  incumbent  of  said  office,  and  pro- 
ceeded to  appoint  a  successor.  From  this  order  an  appeal  was 
taken  to  the  circuit  court,  where  a  motion  was  made  to  quash 
and  set  aside  such  order,  but  the  motion  was  overruled,  and 
an  appeal  taken  to  this  court.  This  court  held,  that  the 
board  of  commissioners  possessed  no  power  to  create  a 
vacancy,  but  had  the  power  to  declare  that  a  vacancy  already 
existed,  and  to  appoint  a  successor  to  fill  such  vacancy ;  and 
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the  action  of  the  board  was  affirmed.  There  had  been  na 
judgment  of  forfeiture  in  consequence  of  the  removal  of  Mr. 
Hedley.  By  affirming  the  action  of  the  court  below,  this 
court  held  that  a  judgment  of  forfeiture  was  not  necessary. 

In  Kerr  v.  yones^  19  Ind.  351,  this  court  held,  that  Benja- 
min Harrison,  by  accepting  the  office  of  colonel  of  volun- 
teers, vacated  the  office  of  reporter  of  this  court,  and  that  no 
judicial  declaration  of  forfeiture  was  necessary. 

In  The  State,  ex  rel.  Leal,  v.  Jones,  19  Ind,  356,  this 
court  held,  that  Crosby,  auditor  of  Dearborn  county,  by 
his  voluntary  removal  from  the  State,  had  vacated  his 
office,  and  that  no  judicial  determination  of  forfeiture  was 
necessary. 

In  The  State,  ex  rel.  Comwell,  v.  Allen,  21  Ind.  516,  this 
court  held,  that  Allen,  by  volunteering  as  a  private  in  the 
eleventh  regiment  of  Indiana  volunteers,  and  by  leaving  the 
State  with  such  regiment,  and  going  to  the  seat  of  the  late 
war,  vacated  the  office  of  auditor  of  Vigo  county,  and  that  a 
successor  was  properly  elected,  without  any  judicial  declara- 
tion that  a  vacancy  existed. 

In  Leach  v.  Cassidy,  23  Ind.  449,  the  ruling  in  the  case  of 
The  State,  ex  reL  Leal,  v.  Jones,  supra,  is  referred  to  with 
approval. 

In  Yonkey  v.  The  State,  ex  rel.  Comelison,  27  Ind.  236,  this 
court  held,  that  if  Yonkey  ceased  to  reside  in  Clinton  county, 
he  thereby  abandoned  and  forfeited  the  office  of  recorder  of 
such  county,  and  it  became  vacant;  and  any  subsequent 
claim,  or  attempt  of  any  one,  as  Yonkey's  deputy,  to  hold 
the  office  or  discharge  the  duties  thereof,  would  be  without 
right  and  a  usurpation.  And  all  the  previous  cases  cited 
were  referred  to  with  approval. 

All  of  the  above  cited  cases,  except  the  one  in  4  Blackf ,. 
were  decided  since  the  adoption  of  the  code,  which  provides 
for  informations,  which  are  a  substitute  for  the  old  writ  of 
quo  warranto. 

The  second  subdivision  of  section  749  of  the  code,  2  G. 
&  H.  322,  provides^  that  an  information  may  issue  ''  whenr 
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ever  any  public  officer  shall  have  done  or  suffered  any  act 
which,  by  the  provisions  of  law,  shall  work  a  forfeiture  of 
his  office." 

It  is  quite  clear  to  us,  that  if  a  judicial  determination  was 
not  necessary  to  forfeit  an  office,  under  the  above  clause, 
none  is  required  in  the  present  case,  where  there  is  no 
such  statute. 

We  think  that  when  Mr.  Dillenheisen  ceased  to  be  a  voter 
of  Jefferson  county,  and  a  citizen  of  the  State  of  Indiana,  he 
abandoned  and  forfeited  all  rights  under  his  permit,  and  that 
a  judicial  determination  declaring  such  forfeiture  was  not 
necessary. 

It  is,  in  the  third  place,  contended  by  counsel  for  appel- 
lant, that  a  permit  cannot  be  forfeited  for  any  cause  other 
than  one  specified  in  the  said  act.  It  is  provided  in  the 
fifth  section  of  said  act,  among  other  things,  that  *'  should 
any  person  holding  a  permit  be  convicted  of  a  violation  of 
any  of  the  provisions  of  this  act,  such  conviction  shall  work 
a  forfeiture  of  the  permit,  and  all  rights  thereunder ;  and  no 
permit  shall  thereafter  be  granted  to  such  person  before  the 
expiration  of  five  years  from  the  date  of  such  conviction." 

The  forfeiture  provided  for  by  the  above  quoted  section 
results  from  a  conviction  for  a  criminal  violation  of  the  pro- 
visions of  law,  and  not  because  the  person  holding  the  per- 
mit had  ceased  to  possess  the  qualifications  required  to  be 
possessed  by  the  applicant. 

In  our  opinion,  Dillenheisen,  by  voluntarily  leaving  the 
State,  forfeited  the  rights  and  privileges  granted  to  him  by 
the  permit.  By  such  removal,  he  voluntarily  abandoned  and 
surrendered  the  rights  and  privileges  secured  by  his  permit. 
In  the  case  of  TAe  State ^  exrel.  Lealy  v.  y ones,  supra,  this  lan- 
guage was  used :  "  A  vacancy  may  so  occur  in  an  office  as  to 
require  it  to  be  filled  at  a  succeeding  annual  election,  by  the 
acceptance,  by  the  incumbent,  of  another  incompatible  office. 
By  the  expiration  of  the  current  term  of  the  incumbent;  by 
the  death  of  the  incumbent;  by  the  removal  of  the  incum- 
bent, from  the  office,  by  legal  proceedings ;  by  the  voluntary 
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removal  of  the  incumbent,  living,  from  the  township,  county,  or 
State,  as  the  case  may  be ;  and  this  without  a  judicial  declara^ 
tion  of  the  vacancy." 

It  was  held  by  this  court,  in  T/ie  State,  ex  reL  Comwell^  v. 
Allen,  supra,  that  when  the  auditor  voluntarily  and  permanently 
disabled  himself,  by  his  removal  from  the  State,  to  perform 
the  duties  of  his  office,  he  by  that  act  constructively  resigned 
the  office  by  an  abandonment  of  it. 

In  our  opinion,  Dillenheisen  voluntarily  abandoned  the 
privileges  and  franchises  secured  by  his  permit,  by  his  vol- 
untary removal  from  the  State. 

This  leaves  for  our  examination  the  fourth  proposition  laid 
down  by  counsel  for  appellant. 

The  appellant  placed  his  defence  solely  upon  the  contin* 
ued  existence  of  the  permit  granted  to  Dillenheisen.  He 
acted  as  the  agent  of  Dillenheisen,  and  when  the  authority  of 
the  principal  terminated,  that  of  his  agent  also  ceased.  The 
abandonment  of  the  privileges  and  franchises  secured  by  the 
permit,  by  the  principal,  as  effectually  terminated  the  author- 
ity of  the  agent,  as  the  death  of  the  principal  would  have 
done.     Hawley  v.  Smith,  45  Ind.  183. 

It  is  very  plain  that  Dillenheisen  could  not  be  held  liable 
for  an  illegal  sale  made  in  his  absence,  and  without  his 
knowledge  or  consent 

The  appellant  admits  the  sale  charged,  and  attempts  to  jus- 
tify it  under  the  permit  granted  to  Dillenheisen ;  and  the  per- 
mit having  been  abandoned  by  the  act  of  the  principal,  it  can- 
not afford  protection  to  acts  performed  by  the  agent  subse- 
quent to  such  abandonment.  The  appellant  stands  as  though 
no  permit  had  been  granted,  and  as  he  confessedly  sold  the 
liquor  as  charged,  and  has  failed  to  justify  such  sale,  it  neces- 
sarily results  that  his  conviction  was  right. 

The  judgment  is  affirmed,  with  costs. 
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Burke  v.  The  State. 

From  the  Randolph  Circuit  Court. 

y.  E.  Neff,  y.  S.  Engle,  %  y.  Cheney,  and  W.  A.  Thomp- 
son, for  appellant. 

y.  C.  Denny,  Attorney  General,  for  the  State. 

Pettit,  J. — ^The  names  of  the  parties  to  the  assignment  of 
errors  are  "  Wm.  H.  Burke  y.  The  Stated  This  is  not  a  com- 
pliance with  Rule  i  of  this  court.  The  full  name  of  neither 
party  is  given.  The  assignment  of  errors  in  this  court  is  like 
a  complaint  in  the  court  below,  in  which  the  full  names  of 
the  parties  must  be  given.  The  State  of  Indiana  can  not  sue 
or  be  sued  by  the  name  given  in  the  assignment  of  errors. 

The  submission  is  set  aside,  at  the  costs  of  the  appellant. 

Opinion  filed  May  tenn,  1874. 
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Ca«e*'*j       CbNTEMPT. — CoHstructive  C&fttempt, — Evidence, — Answer  Denying  Affidmni 
f  167    176{  tfnd  Alleging  Innocence, — Where  a  person  charged  with  a  constructive  con- 

tempt in  procuring  a  witness  to  absent  himself  appears,  and,  in  answer  to  a 
rule,  makes  a  sworn  statement  that  the  matters  in  the  a£Bdavit  are  not  true,  and 
alleges  a  state  of  facts  consistent  with  his  innocence,  and  that  there  was  no 
intention  to  interfere  with  the  process  of  the  court,  he  should  be  dischaiged ; 
and  it  is  error  for  the  court  to  proceed  and  hear  evidence  of  the  truth  of  the 
original  affidavit  and  the  falsity  of  the  answer.  The  opinion  in  the  case  of 
Whittem  v.  The  State,  36  Ind.  195,  modified  in  conformity  with  the  above 
rule. 

From  the  Randolph  Circuit  Court. 

y.  E.  Neff,  y.  S.  Engle,  y.  y  Cheney,  and  W.  A.  Thomp- 
son, for  appellant. 

y.  C  Denny,  Attorney  General,  for  the  State. 

DowMEY,  J. — ^This  was  a  proceeding  against  the  appellant 
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for  a  constructive  contempt.  The  substance  of  the  affidavit 
is,  that  three  indictments  were  pending  against  the  appellant, 
in  each  of  which  one  Miller  had  been  summoned  as  a  wit- 
ness for  the  State;  that  the  appellant,  knowing  that  Miller 
had  been  summoned  as  such  witness,  on  Monday  of  the  sec- 
ond week  of  the  term  of  the  court  in  which  the  cases  were 
for  trial,  falsely  stated  to  him  that  the  indictments  were  all 
non-prossed,  and  that  he  would  not  be  needed  as  a  witness  in 
the  cases ;  that  Burke  gave  Miller  money  and  induced  him 
to  absent  himself  from  the  court,  etc. 

A  question  is  made  as  to  the  sufficiency  of  the  affidavit* 
but  we  need  not  decide  it  in  order  to  dispose  of  the  case. 
We  may  remark,  however,  that  it  has  not  the  same  defect  as 
the  affidavit  in  McConnell  v.  The  State,  46  Ind.  298.  In  that 
case,  it  was  not  shown  that  the  statement  to  the  effect  that 
the  indictments  had  been  non-prossed  was  not  true.  In  this 
case,  on  the  contrary,  it  is  stated  in  the  affidavit  that  the 
statement  that  the  indictments  had  been  non-prossed  was 
false. 

The  defendant,  in  answer  to  the  rule  against  him  to  show 
cause,  made  a  sworn  statepient,  "  that  the  matters  and  things 
stated  in  the  affidavit  in  which  he  is  charged  with  a  contempt 
of  this  court  are  not  true ;  that  the  facts  in  the  case  are 
these :  That  on  or  about  the  time  mentioned  in  said  affida- 
vit, he  met  the  said  Miller  in  the  livery  stable  of  one  James 
Cannon ;  that  Miller  said  to  him  that  he  wanted  to  go  to 
Greenville,  and  that  he  had  no  money ;  that  thereupon  he 
loaned  to  Miller  five  dollars  with  no  intent  of  preventing  his 
being  present  to  testify  in  the  cases  set  out  in  the  affidavit, 
as  he  had  been  informed  by  his  attorney  that  the  venue  in 
said  cases  had  been  changed  to  Delaware  county ;  that  the 
same  was  done  without  the  intention  of  interfering  in  any 
way  with  the  process  of  the  court." 

Upon  this  showing,  in  answer  to  the  rule,  the  defendant 
moved  to  be  discharged  from  further  answering  thereto,  but 
his  motion  was  overruled;  and  the  court,  over  his  objection^ 
Vol.  XLVIL— 34 
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permitted  the  prosecuting  attorney  to  introduce  evidence  to 
show  the  truth  of  the  original  affidavit  and  the  falsity  of  the 
answer  of  the  defendant.    This,  in  our  opinion,  was  an  error. 

In  The  State  v.  Earl^  41  Ind.  464,  on  reading  his  own  and 
other  affidavits,  the  defendant  moved  to  discharge  the  rule, 
because  he  had  fully  purged  himself  of  the  alleged  contempt^ 
and  OsBORN,  J.,  in  delivering  the  opinion  of  the  court,  said : 

"  We  have  examined  the  authorities,  and  are  satisfied  that 
in  all  cases  of  proceedings  for  alleged  constructive  contempts, 
except,  perhaps,  when  they  are  to  enforce  a  civil  remedy,  if  the 
party  charged  fully  answers  all  the  charges  against  him,  he 
shall  be  discharged,  as  to  the  attachment,  and  that  the  court 
can  not,  after  that,  hear  evidence  to  impeach  or  contra- 
dict him." 

Several  authorities  were  cited  in  that  case  in  support  of 
the  rule,  some  of  which  we  propose  to  examine  somewhat 
more  at  length. 

Mr.  Blackstone  says :  "  If  the  party  can  clear  himself 
upon  oath,  he  is  discharged,  but,  if  perjured,  may  be  pros- 
ecuted  for  the  perjury.''  In  speaking  of  attachment  as  a 
means  of  enforcing  a  private  remedy  in  chancery,  he  says: 
"  And  there,  after  the  party  in  contempt  has  answered  the 
interrogatories,  such  his  answer  maybe  contradicted  aad  dis- 
proved by  affidavits  of  the  adverse  party ;  whereas,  in  the 
courts  of  law,  the  admission  of  the  party  to  purge  himself 
by  oath  is  more  favorable  to  his  liberty,  though  perhaps  not 
less  dangerous  to  his  conscience ;  for,  if  he  clears  himself  by 
his  answers,  the  complaint  is  totally  dismissed." 

In  the  case  in  6  Modem,  73,  it  was  said  by  Holt,  C.  J.: 
*'  When  one  is  put  to  answer  interrogatories  for  a  fact  fully 
proved  against  him,  he  ought  to  answer  in  custody ;  but 
where  it  is  anything  doubtful,  the  course  is  to  put  him  to 
answer,  that  is,  to  bind  him  by  recognizance  to  answer. 
And  in  either  case,  if  they  purge  themselves  upon  oath,  they 
are  discharged;  but  they  may  be  prosecuted  for  perjury  if 
they  swear  false." 

To  the  same  effect  is  the  case  in  i  Yeates.    In  the  case  in 
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2  Gallis.,  which  was  for  a  contempt  in  forcibly  rescuing  a 
prisoner,  the  court  said : 

**We  can  not  receive  any  collateral  evidence  as- to  the 
offence,  but  if  the  respondent,  by  his  affidavit,  and  answer, 
on  oath  to  interrogatories  proposed  by  the  district  attor- 
ney, discharges  himself  of  the  contempt,  no  further  proceed- 
ings can  be  had  against  him  on  the  attachment.  If,  from  any 
collateral  evidence,  it  should  appear,  that  there  is  reason  to 
believe  the  respondent  has  perjured  himself,  we  will  recog- 
nize him  to  answer,  at  the  next  term  of  the  court,  to  such 
matters  as  may  be  found  against  him." 

In  a  note  to  this  case,  the  following  authorities  are  cited 
as  bearing  on  the  subject:  Vin.  Abn  Contempts  A.  B. ;  Prac. 
Reg.  99,  100;  Gilb.  Com.  Pleas,  20,  21 ;  12  Mod.  511 ;  Mod. 
Cas.  73;  Com.  Dig.  Chancery  D.  3;  Salk.  321;  4  Bl. 
Com.  283 ;  Rex  v.  Horsley,  5  T.  R.  362 ;  3  Hawk.  P.  C,  b.  2, 
<:h.  22,  sees,  i,  32,  33,  34;  i  W.  Bl.  640;  Wyatt's  Reg.  138; 
2  Burr  R.  796;  2  Doug.  516;  Bac.  Abr.  Attachment,  B. 

In  The  King  v,  Sitns^  above  cited,  12  Mod.,  this  is  the 
opinion: 

**Per  Cufiam.  If  one  brought  in,  in  contempt,  deny  all 
upon  oath,  he  is  of  course  discharged  of  the  contempt ;  but 
if  he  has  forsworn  himself,  he  may  be  prosecuted  for  per- 
jury. 

In  TTie  King  y.  Vaug/tan,  2  Doug.  516,  above  mentioned, 
the  report  says : 

"  Lord  Mansfield  stated  the  practice  of  the  court  to  be, 
that,  if  the  defendant,  by  his  affidavit,  fully  denies  the  charge, 
on  which  the  rule  for  an  attachment  was  granted,  that  is 
sufficient ;  the  weight  of  the  evidence,  or  the  credibility  of 
what  is  sworn,  is  never  considered ;  but  if  the  defendant  is 
hardy  enough  to  swear  falsely,  he  is  left  to  be  punished  by 
indictment.  In  chancery,  he  said,  they  proceed  differently: 
they  examine  the  defendant  on  interrogatories,  and  also 
examine  witnesses  on  both  sides,  and  then  decide  upon  the 
truth  of  the  charge." 

Bacon,  at  the  place  above  indicated,  says :    ''Attachments 
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are  usually  granted  on  a  rule  to  show  cause,  unless  the 
cfTence  complained  of  be  of  a  flagrant  nature,  and  positively 
sworn  to ;  in  which  last  case  the  party  is  ordered  to  attend, 
which  he  must  do  in  person;  as  must  every  one  against 
whom  an  attachment  is  granted ;  and  if  the  party  attending 
the  court  upon  such  a  rule  to  answer  it^  or  appearing  upon 
an  attachment,  be  apparently  guilty,  the  court  in  discretion, 
on  consideration  of  the  nature  of  the  crime,  and  other  cir- 
cumstances, will  either  commit  him  immediately,  in  order  to 
answer  interrogatories  to  be  exhibited  against  him,  concern- 
ing the  contempt  complained  of,  or  will  suffer  him  to  enter 
into  a  recognizance  to  answer  such  interrogatories ;  which  if 
they  be  not  exhibited*  within  four  days^  the  party  may  move 
to  have  the  recognizance  discharged;  otherwise  he  must 
answer  them,  though  exhibited  after  the  four  days;,  but  in 
all  cases,  if  he  fully  answer  them,  he  shall  be  discharged  as 
to  the  attachment,  and  the  prosecutor  shall  be  left  to  proceed 
against  him  for  the  perjury,  if  he  thinks  fit;  but  if  he  deny 
part  of  the  contempts  only,  and  confess  other  part,  he  shall 
not  be  discharged  as  to  those  denied,  but  the  truth  of  them 
shall  be  examined,  and  such  punishment  inflicted,  as  from  the 
whole  shall  appear  reasonable;  and  if  his  answer  be  evasive 
as  to  any  material  part,  he  shall  be  punished  in  the  same 
manner  as  if  he  had  confessed  it." 

In  Whittem  v.  The  State^  36  Ind.  196,  the  following  lan- 
guage is  used : 

"  When  the  rule  or  attachment  has  been  served,  the  per- 
son accused  has  the  right  to  be  heard  by  himself  and  coun- 
sel. If  the  contempt  is  admitted,  the  court  may  render 
judgment  on  such  admission ;  but  if  the  defendant  denies  that 
he  committed  the  acts  complained  of,  or  insists  that  they  do 
not  constitute  a  contempt,  then  the  court  should  hear  the 
evidence,  and  upon  that  determine  the  guilt  or  innocence  of 
the  party." 

In  that  case,  the  defendant  did  not  file  an  affidavit  purging 
himself  of  the  contempt,  and  when  the  evidence  was  closed 
on  the  part  of  the  State,  he  refused  to  offer  any  evidence  in 
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Jhis  defence.  The  court  thereupon  required  him  to  be  sworn, 
but  he  refused  to  be  sworn,  on  the  ground  that  he  was  not 
bound  to  criminate. himself.  After,  he  had  been  adjudged 
guilty  of  the  contempt  and  was  in  prison,  he  asked  to  be  dis- 
charged from  imprisonment  and  admitted  to  make  a  defence, 
and  in  support  of  his  motion  he  filed  his  own  affidavit  and 
that  of  Emily  I.  Risk,  for  whose  alleged  abduction  he  was 
adjudged  guilty  of  contempt.  From  this  statement,  it  is 
obvious  that  the  question  arising  in  the  record  in  the  case 
under  consideration  was  not  presented  by  the  record  in  that 
case.  The  question  was  not  argued  by  counsel.  The 
authorities  were  not  examined  by  the  court,  but  the  writer 
of  the  opinion  in  that  case  stated,  as  applicable  to  a  case  of 
criminal  contempt,  the  rule  as  it  exists  in  chancery.  The 
principal  and  controlling  question  in  that  case  was,  whether 
an  appeal  to  this  court  would  lie  in  a  case  for  criminal  contempt, 
and  upon  that  point  the  authorities  were  carefully  examined 
and  reviewed.  An  examination  of  the  authorities  has  satis- 
fied us  that  the  court  erred  in  using  in  that  case  the  words, 
^'but  if  the  defendant  denies  that  he  committed  the  acts  com- 
plained of,  or  insists  that  they  do  not  constitute  a  contempt, 
then  the  court  should  hear  the  evidence,  and  upon  that 
determine  the  guilt  or  innocence  of  the  party."  It  is  settled 
by  the  entire  current  and  whole  weight  of  authority,  that  in 
cases  of  criminal  constructive  contempt  the  party  should  be  dis- 
charged when  he  has  purged  himself  of  the  contempt  under 
oath,  and  the  opinion  in  the  above  case  should  be,  in  that 
respect,  modified.  This  modification  is  prepared  by  and 
meets  the  approval  of  the  writer  of  the  opinion  in  the  above 
case,  who  has  become  satisfied,  from  an  examination  of  the 
authorities,  that  he  was  led  into  error  by  supposing  that  the 
rule  in  chancery  was  applicable  to  cases  of  criminal  con- 
tempt 

In  our  opinion,  the  sworn  statement  of  the  defendant  in 
this  case  was  a  full  answer  to  the  accusation  made  against 
him  in  the  affidavit,  and  hence  the  court  should  have  dis- 
•charged  the  rule  made  against  .him,  and  should  not  have 
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proceeded  to  hear  evidence  in  support  of  the  original  affida- 
vit and  in  contradiction  of  the  answer  of  the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded,  with: 
instructions  to  discharge  the  rule  against  the  defendant. 
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148  m 

166  §1  Default. — Aiw  Trial. — Re<il  Property ^  Action  to  Recover, — ^A  new  trial  can- 
166  d8fi  not  be  granted  the  defendant  in  an  action  to  recover  real  property,  as  a  matter 
47  634  of  right,  when  judgment  has  been  rendered  against  him  by  default.  Section 
171      91       ^'  ^  ^^^  ^^^  ^^  intended  to  provide  a  new  remedy  in  actions  relating  to 

real  property,  only  where  there  has  been  a  judgment  rendered  on  a  trial  of  the 

merits  of  the  cause. 
Same. — A  default  is  a  confession  of  the  complaint,  and  judgment  is  rendered 

without  a  trial  of  any  issue  of  law,  or  of  fact ;  it  is  a  contradiction  of  tenns,. 

therefore,  to  speak  of  a  new  trial  in  a  cause  where  there  has  been  no  trial. 
Same. — Status  of  Defendant  After, — A  defaulted  defendant  has  no  standing  in 

court,  except  for  two  purposes :  one  is  to  have  the  default  set  aside,  and  the 

other  is  to  appear  and  contest  the  amount  of  damages. 
Same. — Setting  aside  a  judgment,  without  also  setting  aside  a  default  on  which 

it  wasi  rendered,  does  not  relieve  a  defendant  from  the  consequences  of  such 

default,  but  it  renudns  in  force ;  and  unless  relieved  against  within  two  yeais^ 

in  the  cases  provided  for  in  section  99  of  the  code,  as  amended  in  3  Ind.  StaL 

p.  373,  it  b  not  in  the  power  of  the  court  to  afterward  grant  such  relief. 

From  the  Ohio  Circuit  Court. 

S'  R.  Downey  and  D.  T.  Downey,  for  appellant. 
y.  D.  Haynes  and  y,  K.  Thompson^  for  appellee. 

BusRiRK,  J. — ^The  appellant  brought  this  action  in  the 
form  prescribed  by  statute,  for  the  recovery  of  the  real  estate 
described  in  the  complaint,  and  damages  for  its  detention* 
The  appellee.  Baker,  who  was  defendant  below,  made 
default,  the  complaint  was  taken  as  confessed,  the  damages 
were  assessed  by  the  court,  and  judgment  followed  upon  the 
the  confession  and  finding.  Appellant,  as  execution  plain- 
tifi^  soon  afterward  procured  a  writ  of  possession,  and  aa 
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execution  for  the  amount  of  the  judgment  to  issue.  By  vir- 
tue of  this  writ^  the  appellant  was  placed  in  possession  of  the 
premises.  Personal  property  was  levied  upon  by  virtue  of 
the  execution,  but  the  levy  was  subsequently  discharged 
upon  an  agreement  between  appellant  and  two  persons, 
strangers  to  this  record.  Subsequently,  the  appellee,  in  vaca- 
tion, filed  with  the  clerk  a  motion  for  a  new  trial  as  of  right, 
under  section  6oi  of  the  code,  and  gave  notice  thereof  to  the 
appellant.  At  the  next  term  of  the  court,  a  new  trial  was 
granted. 

Nothing  further  was  done  during  one  year  after  the  ren- 
dition of  the  judgment.  At  the  next  term  of  the  court  after 
the  granting  of  the  new  trial,  the  appellant  appeared  and 
moved  to  set  aside  the  order  granting  the  new  trial,  but  the 
motion  was  overruled. 

The  appellee,  over  the  objection  and  exception  of  the 
appellant,  was  permitted  to  file  an  answer  in  the  nature  of  a 
cross  complaint,  in  which  it  was  alleged,  that  he  was  the 
owner  in  fee  of  the  premises;  and  that  the  deed  under 
which  .the  appellant  claimed  title  was  a  mortgage.  There 
was  a  prayer  that  such  deed  should  be  decreed  to  be  a  mort- 
gage, and  he  entitled  to  redeem  upon  the  payment  of  the 
amount  which  should  be  found  to  be  due.  To  this  answer  a 
demurrer  was  overruled,  and  an  exception  taken.  The  appel* 
lant  replied  by  way  of  denial,  and  in  confession  and  avoidance. 
A  trial  by  jury  resulted  in  a  general  verdict  for  the  appellee, 
and  a  special  finding  showing  the  appellee  to  be  indebted  to 
appellant  in  the  sum  of  one  thousand  four  hundred  and  ninety 
dollars,  and  that  the  sheriff's  deed  to  appellant  was  a  mort- 
gage to  secure  such  sum. 

Motions  for  a  new  trial,  for  a  venire  de  novo^  and  in  arrest  of 
judgment,  were  successively  made  and  overruled,  and  a 
judgment  and  decree  of  foreclosure  were  rendered,  over  the 
objection  and  exception  of  appellant,  to  reverse  which  this 
appeal  is  prosecuted. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  granting  a  new  trial,  in  overruling  the  motion  to 
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vacate  and  set  aside  the  order  granting  a  new  trial,  in  over- 
ruling the  demurrer  to  the  answer,  in  striking  out  several 
paragraphs  of  the  reply,  and  in  overruling  the  motion  for  a 
new  trial. 

The  first  question  presented  for  our  decision  is,  whether 
the  appellee  was  entitled  to  a  new  trial,  as  of  right  and  with- 
out any  cause  shown.  As  we  have  seen,  the  appellee, 
although  personally  served  with  process,  failed  to  make  any 
defence,  but  permitted  judgment  to  be  rendered  by  default. 

Anterior  to  the  revision  of  1852,  a  new  trial  could  not  be 
granted  in  any  case  without  cause  shown  to  the  court ;  but 
in  the  code  there  is  a  statutory  rule  of  practice  relative  alone 
to  actions  for  the  recovery  of  real  estate,  which  says:  "The 
court  rendering  the  judgment,  at  anytime  within  one  year 
thereafter,  upon  the  application  of  the  party  against  whom 
judgment  is  rendered,  his  heirs  or  assigns  or  represen- 
tatives, and  upon  the  payment  of  all  costs,  and  of  the  dam- 
ages, if  the  court  so  direct,  shall  vacate  the  judgment 
and  grant  a  new  trial.  The  court  shall  grant  but  one  trial, 
unless  for  good  cause  shown."     Sec.  601,  2  G.  &  H.  283. 

The  above  quoted  section  is  in  article  29,  which  relates  to 
actions  "  to  recover  the  possession  of  real  property,  and  to 
determine  conflicting  claims  thereto."  The  article  embraces 
sections  592  to  614  inclusive.  Section  592  provides  for  the 
action  to  recover  the  possession  of  real  property.     Section 

595  provides  what  shall  be  stated  in  the  complaint  Section 

596  provides,  that  "  the  answer  of  the  defendant  shall  contain 
a  denial  of  each  material  statement  or  allegation  in  the  com- 
plaint ;  under  which  denial  the  defendant  shall  be  permitted 
to  give  in  evidence  every  defence  to  the  action  that  he  may 
have,  either  legal  or  equijtable."  There  are  other  sections 
relating  to  the  trial  of  the  action. 

The  question  presented  is,  whether  section  601  was 
intended  to  be  applied  to  a  case  like  the  present,  where 
judgment  was  rendered  by  default.  The  section  provides 
for  a  new  trial  as  of  right,  and  without  cause  shown.  The 
solution  of  the  question  depends  upon  the  true  meaning  of 
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the  phrase  "a  new  trial."  What  is  meant  by  a  trial  ?  Sec- 
tion 319  of  the  code,  2  G.  &  H.  196,  provides:  "The  trial 
is  a  judicial  examination  of  the  issues,  whether  of  law  or  of 
fact,  in  an  action."  Section  320  is:  "Issues  of  law  must 
be  tried  by  the  court.  Issues  of  fact  must  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived." 

Issues  are  of  two  kinds :  first,  of  law ;  second,  of  fact* 
An  issue  of  law  arises  upon  a  demurrer  to  the  complaint, 
answer,  or  reply,  or  to  some  part  thereof.  An  issue  of  fact 
arises,  first,  upon  a  material  allegation  in  tHe  complaint, 
denied  by  the  answer ;  second,  upon  a  set-off  or  counter- 
claim, presented  in  the  answer  and  denied  by  the  reply ; 
third,  upon  material  new  matter  in  the  reply,  which  shall  be 
considered  as  controverted  by  the  opposite  party,  without 
further  pleading.     See  sees.  316,  317,  318. 

Had  there  been  a  judicial  examination  of  issues  of  law  or 
fact,  at  the  time  the  new  trial  was  granted  ?  We  think 
dearly  not.  There  was  no  demurrer  to  the  complaint,  and 
consequently  no  issue  of  law  in  reference  thereto.  There 
was  no  answer  to  the  complaint,  and  consequently  no  issue 
of  fact.  The  failure  of  the  appellee  to  demur  or  answer  the 
complaint  was  a  confession  that  the  complaint  was  true  as 
to  the  facts  stated,  and  sufficient  in  law  to  entitle  the  appel- 
lant to  the  relief  demanded.  The  right  of  the  appellant  to 
the  immediate  possession  of  the  land  described  was  admit- 
ted, and  as  to  that  there  was  nothing  to  try.  The  failure  to 
answer  did  not  admit  the  amount  of  the  damages  claimed, 
and  the  appellant  was  therefore  required  to  prove  such  dam- 
ages. Sec.  74  of  the  code,  2  G.  &  H.  100,  and  the  cases 
cited  in  note  i  on  page  loi. 

In  our  opinion,  section  601  was  intended  to  provide  a  new 
remedy  in  actions  relating  to  real  property,  only  where  there 
has  been  a  judgment  rendered  on  a  trial  of  the  merits  of  the 
cause,  and  has  no  application  to  a  case  like  the  present, 
where  judgment  was  rendered  on  default,  and  without  an 
issue  of  law  or  fact  It  would  be  a  contradiction  of  terms 
and  a  confusion  of  ideas,  to  hold  that  there  could  be  a  new 
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trial  where  there  had  been  no  trial.  The  term  "  new  "  implies 
that  there  has  been  a  trial,  and  the  object  of  the  legislature 
was  to  provide  for  another  trial.  New  trials,  under  the  code,, 
are  of  two  kinds:  First.  For  cause  shown  to  the  court,  as 
provided  by  section  352,  2  G.  &  H.  211.  The  second  is, 
without  cause  shown,  as  provided  by  section  601,  supram. 
Where  the  application  is  for  cause,  the  motion  must  be  made 
during  the  term  at  which  the  verdict  or  decision  is  rendered* 
Sec.  354,  except  as  provided  by  sec.  356. 

We  presume  that  no  person  would  contend  that  a  motioa 
for  a  new  trial,  for  cause,  would  be  entertained  where  judg- 
ment had  been  rendered  by  default.  If  not  in  that  case,  why 
in  a  case  like  this  ?  A  party  who  suffers  a  default  is  not 
without  a  remedy.  The  remedy  is  given  by  section  99  of 
the  code  as  amended.  See  3  Ind.  Stat.  373.  By  that  sec- 
tion, a  party  may  be  relieved  from  "  a  judgment  taken  against 
him,  through  his  mistake,  inadvertence,  surprise  or  excusa- 
ble neglect."  A  party  who  has  suffered  a  judgment  to  be 
rendered  against  him  by  default  has  no  standing  in  court, 
except  for  two  purposes.  The  one  is  to  have  the  default  set 
aside,  and  the  other  is  to  appear  and  contest  the  amount  of 
damages.     Briggs  v.  Sneghan,  45  Ind.  14. 

In  our  opinion,  there  had  been  no  trial  of  this  cause  within 
the  meaning  of  section  601,  at  the  time  the  court  granted  a  new 
trial.  It  is  quite  certain  that  the  granting  of  a  new  trial  did 
not  set  aside  the  default  which  had  been  rendered  against 
the  appellee,  but  it  remained  in  full  force,  and  precluded 
the  appellee  from  making  any  defence  to  the  action  until  it 
was  set  aside.     See  the  cases  collected  in  note  i,  3  Ind.  Stat. 

373- 
The  judgment  by  default  was  rendered  on  the  17th  day  of 

February,  1871.    The  proceedings  which  took  place  in  this 

case  subsequent  to  the  granting  of  the  new  trial  terminated 

on  the  28th  day  of  February,  1874,  more  than  three  years 

after  the  default  was  taken.     Up  to  that  time  the  judgment 

by  default  had  not  been  set  aside.     The  relief  under  sectioa 

99,  as  amended,  must  be  granted  within  two  years.     It  has 
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not  been  within  the  power  of  the  court  since  the  17th  day 
of  February,  1873,  to  set  aside  such  default.  The  only  effect 
of  granting  a  new  trial  is  to  get  rid  of  the  final  judgment 
against  the  party  in  whose  favor  it  is  granted.  To  illustrate : 
Suppose  the  appellee  had,  instead  of  suffering  a  default^ 
appeared  to  the  action  and  filed  an  answer,  and  had  been 
beaten  upon  a  trial,  and  he  had  taken  a  new  trial,  as  of  rights 
the  issues  would  not  have  been  changed.  The  case  would 
have  stood  as  it  did  when  the  trial  commenced  under  the 
issues  formed.  Or  suppose  the  court  had,  upon  the  applica* 
tion  of  the  appellee,  set  aside  the  default,  and  permitted  him 
to  plead  to  the  action,  and  upon  the  issue  thus  formed  a 
trial  had  taken  place,  and  judgment  had  been  rendered  against 
appellee,  can  it  be  doubted  that  he  would  have  been  entitled 
to  a  new  trial  as  of  right,  for  the  plain  and  obvious  reason  that 
there  had  been  but  one  trial  of  the  cause  ? 

In  all  the  adjudged  cases  in  this  court,  where  a  new  trial 
has  been  granted  as  of  right,  there  had  been  issue  and  trial 
upon  the  merits.  The  purpose  of  the  statute  was  to  give  a 
party  who  had  been  beaten  in  a  trial  upon  the  merits^ 
in  an  action  to  recover  real  property,  another  trial  on  the 
merits. 

We  are  very  clearly  of  the  opinion  that  the  court  below 
possessed  no  power  to  set  aside  the  judgment  rendered  in 
&vor  of  the  appellant,  and  grant  a  new  trial ;  and  it  necessarily 
results,  that  all  the  proceedings  subsequent  to  the  rendition  of, 
the  original  judgment  are  illegal  and  void. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  so  set  aside  all 
the  orders,  judgments,  and  decrees  rendered  subsequent  ta 
the  rendition  of  the  judgment  of  the  appellant,  and  to  render 
final  judgment  for  the  appellant. 

Downey,  J.,  having  been  of  counsel,  was  absent. 

On  Petition  for  a  Rehearing. 
BusKiRKi  C.  J. — A  very  earnest  and  elaborate  petition  for 
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a  rehearing  has  been  filed  in  this  case.  The  point  decided 
on  the  original  hearing  was,  that  a  defendant  who  had  suf- 
fered a  judgment  to  be  rendered  against  him  by  default,  in 
an  action  to  recover  the  possession  of  real  property,  and  who 
had  taken  no  steps  to  have  the  default  set  aside,  had  no  right 
to  have  a  new  trial  as  a  matter  of  right  under  section  60 1  of 
the  code. 

In  the  brief  filed  in  support  of  the  petition,  it  is  stren- 
uously contended  that  such  ruling  is  wrong  in  principle,  and 
is  in  conflict  with  the  previous  rulings  of  this  court ;  and  we 
are  referred  to  the  following  adjudged  cases  in  this  court: 
Shuman  v.  Gavin^  15  Ind.  93 ;  Bender  v.  Sherwood,  21  Ind. 
167;  Murray  v.  Kelfy,  27  Ind.  42;  Schrodt  v.  Bradley,  29 
Ind.  352;  Moor  v.  Seaton,  31  Ind.  11;  Skeen  v.  Mtdr^ 
34  Ind.  310. 

Having  carefully  examined  all  the  cases  cited,  we  proceed 
to  state  the  points  decided,  so  far  as  they  have  any  bearing 
upon  the  question  under  examination. 

Shuman  v.  Gavin,  supra,  was  an  action  to  quiet  the  title  to 
real  estate,  and  it  was  held  that  a  new  trial  can  be  claimed, 
as  a  matter  of  right,  in  suits  for  the  quieting  of  title,  as  well  as 
in  those  for  the  recovery  of  the  possession  of  real  estate. 

In  Bender  v.  Sherwood,  supra,  it  was  held  that  under  the 
facts  of  the  case,  the  title  to  the  real  estate  in  question  was 
so  far  involved  as  to  entitle  the  appellant  to  a  new  trial,  as  a 
matter  of  right,  under  section  601  of  the  code. 

The  case  of  Murray  v.  Kelly  was  an  action  to  quiet  the 
title  to  real  estate,  and  it  was  held  that  no  notice  was  required 
of  an  application  for  a  new  trial,  as  of  right,  under  section 
601  of  the  code. 

Schrodt  v.  Bradley,  29  Ind.  352,  was  an  action  of  ejectment. 
At  the  term  at  which  the  judgment  was  rendered,  the  plain- 
tiff moved  the  court  for  a  new  trial  as  of  right,  and  the  court 
ordered  that  a  new  trial  should  be  granted  on  the  condition 
that  the  costs  were  paid  within  sixty  days.  The  costs  were 
not  so  paid.  Aftenv^rd,  and  within  a  year  after  the  judg- 
ment, the  plaintiff  having  died,  his  heirs  at  law  paid  the 
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costs  and  moved  for  a  new  trial,  which  was  denied ;  and  this 
court  held  that  the  order  of  the  court  requiring  the  costs  to 
be  paid  within  sixty  days  was  illegal,  and  that  the  costs  hav- 
ing been  paid  and  the  new  trial  applied  for  within  the  year, 
it  should  have  been  granted. 

Moor  V.  Seaton,  supra^  was  an  action  to  quiet  title.  The 
defendant  answered  by  a  denial,  and  filed  a  cross  complaint, 
in  which  he  averred  that  he  was  the  owner  of  the  land  in 
fee,  that  the  plaintiff  claimed  some  interest  in  the  land,  and 
that  such  claim  was  groundless ;  prayer  to  quiet  defendant's 
title.  There  was  an  answer  in  denial.  A  trial  resulted  for 
the  defendant.  The  plaintiff,  having  paid  the  costs,  obtained 
a  new  trial  as  of  right.  Upon  appeal  to  this  court,  it  was 
contended  that  as  the  finding  was  on  the  cross  complaint, 
the  plaintiff  was  not  entitled  to  a  new  trial  as  a  matter  of 
right.     This  court  says : 

**  The  statute  secures  to  the  losing  party  a  new  trial  on 
the  payment  of  costs.  2  G.  &  H.  283,  284,  sees.  601,  602. 
The  form  of  the  issues  can  not  abridge  this  right." 

The  case  of  Skeen  v.  Muir,  supra,  was  an  action  to  set 
aside  and  declare  void  a  deed  made  by  the  Auditor  of  State 
for  lands  purchased  at  a  sinking  fund  sale  and  enjoin  the  exe- 
cution of  a  writ  of  possession  issued  by  such  auditor,  the 
plaintiff  being  in  possession  by  virtue  of  a  contract  of  pur- 
chase, and  to  compel  the  vendor  to  make  a  deed  and  accept 
a  mortgage  for  unpaid  purchase-money.  The  defendants 
were  defaulted ;  trial  by  the  court,  and  judgment  for  the 
plaintiffs.  Defendants,  in  vacation,  gave  notice  to  plaintiflfe 
that  they  would  pay  the  costs,  take  a  new  trial  under  section 
601  of  the  code,  and  that  the  cause  would  stand  for  trial  at 
the  next  term.  Costs  were  paid  and  a  new  trial  granted 
over  the  objection  and  exception  of  plaintiffs.  This  court 
says: 

*'  The  granting  a  new  trial  as  of  right  under  section  601 
is  assigned  for  error.  We  think  this  was  not  error,  and  are 
sustained  in  our  view  by  Bender  v.  Sherwood,  21  Ind.  167 j 
Moor  V.  Seaton,  31  Ind.  11.    There  are  other  cases  in  point. 
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but  it  is  unnecessary  to  cite  them.  The  court  held  that  the 
cause  stood  for  trial  at  the  same  term  at  which  the  new  trial 
was  granted,  over  the  objection  of  plaintiffs ;  and  this  is 
assigned  for  error." 

The  court  held  that  the  cause  did  not  stand  for  trial  at  the 
same  term  at  which  the  new  trial  was  granted,  and  for  this 
error  reversed  the  judgment.  Other  questions  were  consid- 
ered, but  they  have  no  bearing  on  the  question  under  exam* 
ination. 

It  is  very  obvious  that  none  of  the  above  cases,  except 
the  last  two,  have  any  bearing  upon  the  question  involved 
in  the  present  case.  In  our  opinion,  the  case  of  Moor  v. 
SeatoHf  supra,  does  not  support  the  position  contended  for  by 
counsel  for  appellee.  In  that  case,  an  issue  of  fact  was  formed 
upon  the  original  complaint,  and  also  an  issue  of  fact  was 
formed  upon  the  cross  complaint.  The  finding  was  upon 
the  cross  complaint,  and  for  this  reason  it  was  claimed 
that  the  plaintiff  was  not  entitled  to  a  new  trial  as  of 
right,  but  the  court  held,  that  "  the  form  of  the  issues  can 
not  abridge  the  right"  It  is  manifest  that  the  court  referred 
to  the  issues  of  fact  which  had  been  formed  in  that  case,  and 
had  no  reference  to  a  judgment  by  default. 

The  case  of  Skeen  v.  Muir^  supra,  apparently  sustains  the 
position  contended  for  by  counsel  for  appellee,  as  it  appears  in 
the  opinion  that  the  judgment  was  taken  by  default,  but  that 
point  was  not  raised  by  counsel,  or  considered  or  intended  to 
have  been  decided  by  the  court.  We  have  examined  the 
record  and  briefs  of  counsel,  and  find  that  the  only  point 
made  on  that  branch  of  the  case  was,  that  under  the  plead- 
ings and  facts  of  the  case  the  defendants  were  not  entitled  to 
a  new  trial  as  of  right  under  any  state  of  facts.  It  was  con- 
tended by  counsel  for  appellants  that  the  action  was  to 
enforce  a  contract  for  the  sale  of  real  estate,  and  was  not  an 
action  to  recover  the  possession  of  real  estate  or  to  quiet  the 
title  thereto,  and  therefore  did  not  come  within  the  purview 
of  section  6oi  of  the  code.  Counsel  refer  to  the  cases  of 
Benner  v.  Benner,  lO  Ind.  256,  Perry  v.  Ensley,  10  Ind.  378^ 
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Shuman  v.  Gavin^  15  Ind.  93,  Allen  v.  Davison^  16  Ind. 
416,  and  Walker  v.  Cox,  25  Ind.  271 ;  and  then  attempt  to 
show  that  the  case  oi  Bender  v.  Sherwood^  21  Ind.  167,  was 
not  an  authority  against  them. 

The  argument  of  counsel  for  appellees  on  the  point  under 
examination  was  as  follows : 

"  The  first  error  assigned  by  the  appellants  is  the  granting 
a  new  trial  as  a  matter  of  right  under  section  601  of  the 
code,  and  they  cite  Bennerv.  Benner,  10  Ind.  256,  Walker  \. 
Cox,  25  Ind.  271,  etc.,  relying  especially  upon  Benner  v. 
Benner,  An  examination  of  the  cases  cited  by  appellant 
will  show  that  each  of  them  were  suits  for  specific  perform- 
ance) and  nothing  else.  In  the  case  at  bar,  the  gist  of  the 
action  is  not  for  specific  performance,  but  for  an  injunction 
to  stay  the  appellees  from  ejecting  them  from  real  estate ;  it 
was,  as  is  apparent  from  the  record,  so  treated  and  consid- 
ered by  the  parties ;  the  judgment  rendered  by  the  court 
which  was  vacated,  and  in  which  the  new  trial  was  granted, 
was  a  judgment  enjoining  the  ejectment  of  the  appellants, 
and  quieting  the  title  against  the  deed  and  writ  of  posses- 
sion from  the  auditor.  It  says  not  one  word  about  specific 
performance ;  if  the  appellai^ts  desired  a  decree  for  specific 
performance  they  signally  failed  to  make  their  wants  known 
to  the  court. 

"That  a  new  trial  can  be  had  as  a  matter  of  right  in  a  case 
like  this  is  expressly  decided  in  Bender  v.  SJterwood,  21  Ind. 
167.  The  case  does  in  no  way  conflict  with  Benner  v.  Ben- 
ner, or  Walker \.  Cox,  supra'* 

Neither  of  the  briefs  relied  upon  or  discussed  the  question 
that  the  judgment  had  been  taken  by  defaolt  It  is  plain 
Chat  that  question  was  not  in  the  mind  of  the  judge  who 
wrote  the  opinion,  or  of  the  court  that  concurred  therein. 
The  only  question  intended  to  be  decided  was,  that  the 
case  came  within  the  provisions  of  section  601,  and  this 
is  further  illustrated  by  the  fact  that  the  ruling  was  based 
upon  Bender  v.  Sherwood^  21  Ind.  167,  and  Moor  v.  Seaton, 
31  Ind.  II ;  for  there  was  no  question  of  default  in  either  of 
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such  cases,  but  the  question  in  each  case  was  whether  the 
case  came  within  the  provisions  of  section  6oi  of  the  code. 
And  surely  no  one  would  say,  under  the  foregoing  facts,  that 
we  shotild  regard  the  case  of  Skeen  v.  Muir  as  an  authority 
against  the  judgment  heretofore  announced  in  this  case,  or 
that  it  was  an  exception  to  the  'proposition  laid  down  in  the 
original  opinion,  that  in  all  the  adjudged  cases  in  this  court 
where  a  new  trial  had  been  granted  under  section  6oi,  there 
had  been  an  issue  of  fact  and  trial  on  the  merits. 

Counsel  for  appellant  assume  another  position,  which  we 
will  state  in  their  own  language : 

"  One  of  the  vital  and  important  questions  of  practice 
which  we  apprehend  may  be  pressed  for  the  first  time  under 
the  code,  in  the  case  at  bar,  is  this:  The  appellee 
having  suffered  judgment  to  be  rendered  against  him  by 
default,  was  he  entitled  to  be  relieved  of  that  judgment  upon 
a  motion  for  a  new  trial  under  section  6oi,  on  payment  of 
costs,  etc.?  or,  whether  a  final  judgment  having  been  ren- 
dered against  him,  was  he  compelled  to  seeic  relief  from  the 
judgment  by  a  direct  and  formal  motion  to  set  aside  the 
default,  accompanied  by  a  statement  of  facts  constituting  a 
meritorious  defence  to  the  action  under  section  99? 

"  The  setting  aside  a  default  under  section  99,  where  a 
final  judgment  has  been  rendered,  and  of  granting  a  new 
trial  in  a  real  action  under  section  601,  or  in  granting  a  new 
trial  under  the  general  provisions  of  the  practice  act,  leaves 
the  parties  for  every  conceivable  purpose  of  right  and  justice 
substantially  in  the  same  attitude,  by  vacating  the  previous 
action  and  judgment  of  the  court,  and  leaving  the  rights  of 
the  parties  in  either  event  entirely  dependent  upon  the  result 
of  a  trial  de  novo." 

It  will  be  observed  that  the  learned  counsel  assume  that 
this  court  has  not  settled  the  proper  mode  of  obtaining 
relief  against  a  judgment  by  default.  In  this  assumption, 
they  are  much  mistaken.  In  Langdon  v.  Bullock.i  Ind.  341, 
it  was  decided  that  a  party  could  be  relieved  from  a  judgment 
which  had  been  taken  against  him  through  his  mistake^ 
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inadvertence,  surprise,  or  excusable  neglect,  by  pursuing  the 
remedy  provided  by  section  99  of  the  code.     2  G.  &  H.  1 18. 

The  ruling  in  the  above  case  has  been  adhered  to  in  the 
following  cases  which  we  have  found,  and  there  are  probably 
as  many  more  which  we  have  not  examined : 

Archibald  v.  Lamb,g  Ind.  544;  Woolley  v.  Woolley^  12 
Ind.  663;  Carlisle  v.  Wilkinson^  12  Ind.  91;  Harlan  v. 
Edwards,  13  Ind.  430;  Lasselle  v.  Wilson^  13  Ind.  453 ;  Dur-- 
bonw,  Connor^  15  Ind.  433;  McQuaryv,  Cass,  16  Ind.  306; 
Goings  V.  Chapman,  18  Ind.  194;  Wheat  v.  Catterlin,  23  Ind. 
8$;  Blasingame  v.  Blasingame,  24  Ind.  86;  Kirkpatrick  v. 
Holman,  25  Ind.  293 ;  Armstrong  v.  Armstrongs  Adnir,  27 
Ind.  1S6;  Hunter  v.  Elliott,  27  Ind.  93  ;  Railiffv.  Baldwin,  29 
Ind.  16;  Blake  v.  Stewart,  29 Ind.  318;  Smithv. Noe,  30 Ind. 
117;  Phelps V.  Osgood, ^4lnd.  150;  Yancyv.Teter,  39lnd.  305 ; 
Barnes  v.  Conner,  39  Ind.  294 ;  Gray  v.  Dickey,  20  Ind.  96 ; 
De  Armond  v.  Adams,  25  Ind.  455  ;  Goldsberry  v.  Carter,  28 
Ind.  59;  Cleggv,  Fitliian,  32  Ind.  90;  Monroe  v.  Strader,^^ 
Ind.  Ill;  5^^>6  v.  Havens,  40  Ind.  22 1 ;  Harvey  ^.  Wilson,  44 
Ind.  231. 

The  case  of  Kent  v.  Lawson,  12  Ind.  675,  is  the  leading 
case  in  this  court  in  reference  to  new  trials  for  cause  as  pre- 
scribed by  section  352  of  the  code.  2  G.  &  H.  211.  The 
ruling  in  that  case  has  been  adhered  to  in  many  subsequent 
cases.  Downing  V.  The  Evansville,  etc.,  R.  R.  Co.,  13  Ind. 
148 ;  The  State  v.  Raboum,  14  Ind.  300 ;  Barnard  v.  Graham^ 
14  Ind.  322;  Sherman  v.  Cameron,  14  Ind.  418;  Nelson  v. 
Hart,  14  Ind.  448 ;  Voltz  v.  Newbert,  17  Ind.  187 ;  Nelson  v. 
yohnson,  18  Ind.  329;  Grayw.  Stiver,  24  Ind.  174;  The  Cin- 
cinnati, etc.,  R.  R.  Co.  V.  Washburn,  25  Ind.  259 ;  HtigJies  v. 
AinsleCy  28  Ind.  346;  Rosenbaum  v.  McThomas,  34  Ind.  331 ; 
Miles  V.  Buchanan,  36  Ind.  490 ;  The  yeffersonville,  etc,  R. 
R.  Co,  V.  Riley,  ig  Ind.  568;  The  Columbus,  etc.,  R.  W.  Co. 
V.  Powell,  40 Ind.  37 ;  Carrv.  Eaton,  42  Ind.  385  ;  Houglandw^ 
The  State,  43  Ind.  537 ;  Bartholomew  v.  Loy,  44  Ind.  393. 

It  is  thus  made  apparent  that  the  code  has  provided  sepa- 
Vol.  XLVIL-3S 
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rate  and  distinct  remedies  for  new  trials  for  cause,  for  new 
trials  as  of  right,  and  for  setting  aside  a  judgment  by  default 
When  a  judgment  has  been  rendered  by  default,  the  party 
against  whom  the  judgment  has  been  rendered  has  no  stand- 
ing in  court  that  will  entitle  him  to  move  for  a  new  trial 
either  for  cause  or  as  a  matter  of  right.  The  reason  of  the 
rule  is  fully  shown  in  The  Marian  and  Logansport  R,  R,  Co. 
V.  LomaXf  7  Ind.  406. 

In  that  case,  the  appellant  had  suffered  a  default,  and  with- 
out taking  any  steps  to  set  it  aside,  appeared  and  moved  in 
arrest  of  judgment.  This  court  held  the  party  had  no  right 
to  make  the  motion.    The  court  say : 

"  But  it  was  not  a  motion  adapted  to  the  case.  There  had 
been  no  trial ;  the  default  prevented  one ;  and  there  could  be 
none  till  the  default  was  set  aside.  No  motion  for  that  pur- 
pose was  made.  The  only  motion  the  defendant  could  make, 
as  the  case  stood,  was  to  set  aside  the  inquest  of  damages. 
No  such  motion  was  made.    See  De  Gmllon  v.  LAigley^  i  B. 

&  p.  357-"  . 

So,  in  the  present  case.    The  default  admitted  the  cause 

of  action.  There  was  no  trial ;  the  default  prevented  it 
There  was  an  assessment  of  damages.  The  appellee  might 
have  moved  to  set  that  aside  without  being  relieved  of  the 
default,  or  he  might  have  proceeded  under  section  99  and 
had  the  default  set  aside.  In  such  case,  there  would  have 
been  no  judgment  against  him.  The  case  would  then  have 
stood  for  issue  and  trial  as  though  no  default  had  been  ren- 
dered. 
Downey,  J,,  having  been  of  counsel,  was  absent. 

Opinion  filed  May  term,  1874;  petition  for  a  rehearing  oTennled  November 
cenn,  1874. 
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JILoKtGkGE.^Epaiy  of  RedempHon  Cannaiie  Soldon  ExeaOum  WitkotUFan* 
closure. — Section  640,  2  G.  &  H.  297,  prohibits  the  sale  of  the  equity  of 
redemption  on  an  execution  issued  on  a  judgment  rendered  for  the  mortgage 
debt  without  a  foreclosure.  Such  execution  is  no  authority  to  sell  the  mort- 
gaged property.  • 

ISahe. — Such  prohibition  does  ^ot  depend  on  the  indorsement  on  the  execution 
of  a  description  of  the  mortgaged  premises  as  directed  by  said  section. 

fiAMS. — Purpose  of  Indorsement  on  Execution, — ^The  indorsement  on  the  exe- 
cution, directed  by  the  statute,  is  to  give  information  to  the  sheriff  and  to  inr- 
ties  who  may  desire  to  become  purchasers  of  the  lands,  and  not  for  the  infor- 
mation of  parties  to  the  jud|[ment. 

Same. — Purchaser  on  Execution. — If  the  purchaser  of  real  estate  at  a  sheriff's 
sale,  on  an  execution  issued  on  a  judgment  rendered  for  a  debt  secured  by  a 
mortgage  on  the  real  estate,  knows  that  the  lands  sold  were  mortgaged  to 
secure  the  debt  for  which  the  judgment  was  rendered,  he  cannot  daim,  in 
answer  to  a  complaint  to  set  aside  such  sale  and  to  foreclose  the  mortgage^ 
that  he  suffered  harm  from  a  failure  to  indorse  on  the  execution  a  description 
of  the  mor^aged  premises. 

From  the  Whitley  Circuit  Court 

A.  Y.  Hooper  and  W.  Olds^  for  appellants. 
A.  A.  Chapin^  for  appellees. 

Downey,  J. — Henry  G.  Bell  and  Charles  L.  Lord  com- 
plained of  David  G.  Linville,  Martha  J.  Linville,  Harmon 
H.  Beeson,  and  Charles  Schauper,  and  alleged  that  Linville 
:and  wife  executed  a  mortgage  conveying  to  the  plaintiffs 
certain  real  estate  described  in  the  complaint  as  security  for 
the  payment  of  six  promissory  notes,  and  that  the  mortgage 
was  duly  recorded;  that  afterward,  at  the  March  term,  1871, 
of  said  court,  the  plaintiflfs,  in  an  action,  recovered  judgment 
against  said  David  G.  Linville  on  the  first  four  of  said  notes; 
that  on  the  22d  day  of  November,  1871,  an  execution  was 
issued  by  the  clerk  of  said  court  on  said  judgment  against 
the  property  of  Linville,  and  delivered  to  the  sheriff;  that 
the  sheriff  made  a  pretended  levy  of  the  execution  on  the 
lands  described  in  the  mortgage,  and  on  the  27th  day  of 
January,  1872,  sold  at  public  sale  to  the  defendant  Harmon 
H.  Beeson  forty  acres  of  the  land  for  two  hundred  and 


548  SUPREME  COURT  OF  INDIANA. 

LinviUe  et  aL  v.  Bell  et  al, 

ninety-five  dollars,  and  at  the  same  time  sold  to  said  defend- 
ant Charles  Schauper  two  other  portions  of  said  land,  one 
for  two  hundred  and  thirty  dollars,  and  the  other  for  two 
hundred  and  twenty  dollars,  and  on  the  same  day  returned 
the  execution  with  his  proceedings  thereon. 

It  is  further  alleged  that  the  levy  .and  sales  were  made  in 
the  absence  from  the  county  of  both  of  the  plaintiffs  and 
their  attorneys,  and  without  their  knowledge  or  consent,  and 
that  the  sheriff,  at  the  time  of  making  the  levy  and  sales,  and 
the  defendants,  David  G.  LinviUe  and  Martha  J.  Linville^ 
Harmon  H.  Beeson,  and  Charles  Schauper,  well  knew  that 
said  lands  levied  upon  and  sold  were  mortgaged  as  aforesaid 
to  secure  the  identical  debt  for  which  the  judgment  was 
obtained,  on  which  the  execution  was  issued,  and  that  each 
and  every  of  said  defendants,  at  the  time  the  sales  were  made,, 
knew  that  said  plaintiffs  and  their  attorneys  had  no  knowl- 
edge of  said  levy  and  sales,  and  knew  that  said  David  G» 
LinviUe  was  insolvent  at  that  time,  and  that  there  was  no 
other  property  out  of  which  to  make  said  judgment  and  costs 
than  the  mortgaged  property  aforesaid. 

It  is  also  alleged,  that  at  the  time  of  said  sales  the  land 
purchased  by  said  Beeson  was  worth  twelve  hundred  dollars, 
and  the  lands  purchased  by  said  Shauper  were  worth  two 
thousand  dollars,  and  if  plaintiffs  had  known  of  said  levy  and 
sales  they  would  have  ordered  said  levy  relinquished,  or 
would  have  bid  a  sum  sufficient  to  have  realized  the  amount 
due  on  said  judgment,  all  of  which  defendants  well  knew.^ 
They  charge  that  they  have  reason  to  believe  and  do  believe 
that  said  levy  and  sales  were  made  by  the  sheriflf)  and  that 
said  lands  were  purchased  by  the  defendants  Beeson  and 
Schauper,  at  the  instance  and  request  of  said  David  G.  Lin- 
.vUle,  with  .the  intention  and  hope  of  obtaining  an  undue 
advantage  of  the  plaintiffs  by  reason  of  their  ignorance  of 
the  same,  and  of  depriving  them  of  the  means  of  realizing 
their  judgment  and  costs ;  and  they  further  charge  that  while 
said  lands  were  purchased  by  said  Beeson  and  Schauper,  in 
their  own   names,  they  in  fact  were  purchased  for  said 
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David  G,  Linville,  who  was  the  real  purchaser  thereof. 
They  charge  that  the  levy  and  sale  were  made  in  fraud  of 
their  rights  in  the  premises,  and  are  utterly  void  in  law,, and 
conveyed  no  right  or  title  to  said  premises  as  against  the 
mortgage  of  the  plaintiffs ;  that  neither  said  Beeson  nor  said 
Schauper  has  paid  any  money  on  their  respective  bids  to  any 
person  entitled  to  receive  the  same,  and  they  have  therefore 
no  equitable  right  as  against  the  plaintiffs'  mortgage,  and 
yet  they  claim  such  an  interest  by  virtue  of  their  purchase. 
A  copy  of  the  notes  and  mortgage,  of  the  proceedings  and 
Judgment  in  the  action  in  which  the  judgment  was  rendered, 
and  a  copy  of  the  execution  and  return  thereon,  are  filed  as 
part  of  the  complaint ;  and  it  is  alleged  that  no  proceedings 
other  than  this  present  action  are  now  being  had  for  the  col- 
lection of  said  debt  secured  by  said  mortgage. 

Prayer,  that  the  levy  and  sale  be  set  aside  and  declared 
null  and  vojd,  and  that  they  may  have  judgment  against  said 
Thomas  G.  Linvillp  for  the  sum  of  three  thousand  five  hun- 
dred dollars,  and  a  decree  of  foreclosure  of  said  mortgage 
as  against  all  of  said  defendants,  and  sale  of  the  property,  or 
so  much  thereof  as  may  be  necessary  to  pay  their  debt,  and 
for  other  proper  relief 

The  defendants  demurred  to  the  complaint,  on  the  ground 
Ihat  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  demurrer  was  overruled.  The  defendants 
-excepted,  and  refusing  to  plead  over,  judgment  was  rendered 
against  them  according  to  the  prayer  of  the  complaint 

The  provision  of  the  statute  bearing  on  the  question 
involved  is  the  following : 

"Whenever  an  execution  shall  issue  upon  a  judgment 
recovered  for  a  debt  secured  by  mortgage  of  real  property,  the 
plaintiff  shall  indorse  thereon  a  brief  description  of  the . 
mortgaged  premises,  and  the  equity  of  redemption  shall  in 
no  case  be  sold  on  such  execution."  2  G.  &  H.  297,  sec. 
^40. 

This  section,  ajs  we  understand  it,  contains  a  prohibition 
4tgainst  the  sale  of  the  equity  of  redemption  on  an  execution 
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issued  on  a  judgment  recovered  for  the  mortgage  debt,  with- 
out a  foreclosure  of  the  mortgage.  The  language  is,  "and 
the  equity  of  redemption  shall  in  no  case  be  sold  on  such 
ekecution."  It  does  not  seem  to  depend  on  the  indorsement 
on  the  execution,  but  it  "  shall  in  no  case  be  sold  on  such 
execution."  The  language  is  not  that  the  equity  of  redemp- 
tion shall  not  be  sold  when  such  indorsement  has  been  made, 
but  it  is  that  such  sale  shall  be  made  *'  in  no  case." 

In  New  York,  under  a  statute  which  makes  it  unlawful  for 
the  sheriff  to  sell  the  equity  of  redemption  of  the  mortgagor 
by  virtue  of  an  execution  on  the  judgment  for  the  debt 
secured  by  the  mortgage,  and  which  directs  the  plaintiff's 
attorney  to  make  an  indorsement  on  the  execution,  with  a 
direction  to  the  sheriff  not  to  levy  upon  the  mortgaged 
premises,  it  has  been  held  that  such  a  sale  is  absolutely  void. 
Delaplaine  v.  Hitclicocky  6  Hill  N.  Y.  14. 

Bronson,  J.,  in  that  case  said,  in  speaking  of  the  execu- 
tion :  "  It  was  valid  process  for  the  sale  t)f  either  goods  or 
lands,  with  the  exception  of  the  mortgaged  lands.  But  as  to 
these,  the  execution  was  no  better  than  a  piece  of  blank 
paper."  So  in  the  case  under  consideration,  the  execution 
might  have  been  legally  levied  upon  the  personal  property 
of  the  execution  defendant,  or  upon  any  lands  which  he  might 
have  owned,  except  the  mortgaged  premises.  For  these 
purposes,  it  was  no  doubt  authority  to  the  sheriff.  But  he 
was  forbidden  by  the  statute  to  levy  it  upon  the  mortgaged 
premises.  As  authority  to  sell  them,  it  was  of  no  force  or 
validity. 

But  we  think  the  decision  of  the  court  was  right  on  another 
ground.  The  indorsement  which  the  statute  directs  to  be 
made  on  the  execution  is  designed  to  give  information  to  the 
-sheriff  and  to  parties  who  may  desire  to  become  purchasers 
of  the  land.  It  could  hardly  be  intended  for  information  to 
the  parties,  as  they  may  well  be  presumed  to  know  the  fact 
already.  In  this  case,  it  is  alleged  in  the  complaint  that  the 
sheriff  and  the  purchasers  knew  that  the  lands  levied  upon 
and  sold  were  mortgaged  to  secure  the  identical  debt  for 
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which  the  judgment  was  rendered.  This  being  true,  they 
were  already  possessed  of  all  the  information  which  would 
have  been  imparted  to  them  by  the  indorsement,  had  it  been 
made  on  the  execution.  The  purchasers  can  not,  therefore, 
claim  that  they  suffered  any  harm  from  the  want  of  such 
indorsement,  and  for  this  reason  there  is  no  ground  on  which 
to  claim  that  the  plaintiff  is  estopped  to  claim  under  his 
mortgage,  as  against  them. 

The  claim  set  up  by  the  purchasers  is  an  unreasonable  and 
unjust  one.  Beeson  purchased  the  forty-acre  tract  of  land 
for  two  hundred  and  ninety-five  dollars,  when,  as  alleged,  it 
was  worth  twelve  hundred  dollars.  Schauper  gave  four  hun- 
dred and  fifty  dollars  for  the  property  purchased  by  him, 
when,  as  averred,  it  was  worth  two  thousand  dollars.  And 
besides  this,  it  is  alleged  that  the  purchases  were  for  the 
mortgagor,  and  with  the  view  of  defrauding  the  plaintiff  out 
of  his  debt. 

Could  the  purchases  be  held  valid,  to  any  extent,  it  would 
seem  that  the  purchasers  acquired  only  the  equity  of 
redemption  in  the  mortgaged  premises.  It  seems  to  be  the 
law  in  this  State,  as  announced  when  the  equity  of  redemp- 
tion could  be  sold  on  such  a- judgment,  that  when  the  mort- 
gagee purchased  it  he  thereby  satisfied  the  mortgage  debt  to 
the  extent  of  the  value  of  the  mortgaged  premises,  after 
deducting  the  sum  paid  for  the  equity  of  redemption,  but 
when  a  stranger  was  the  purchaser,  the  only  right  he  acquired 
was  that  of  redeeming  the  land  by  the  payment  of  the  mort- 
gage debt.  Murphy  v.  Elliott^  6  Blackf.  482.  Under  this 
view  of  the  case,  the  purchasers  have  no  right  which  they 
can  interpose  to  prevent  the  plaintiff  from  foreclosing  his 
mortgage  and  selling  the  land  to  make  his  money. 

The  judgment  is  aflfirmed,  with  costs. 
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^^   552         Pkactice. — Transfer  of  Cause  to  United  States  Ciwif/.— By  the  judiciary  act  of 
iftS   534  1 789  (U.  S.  Stat,  at  Large,  vol.  i ;  p.  79,  sec.  1 2) ,  it  fe  only  where  the  amount  in 

dispute  exceeds  the  sum  of  five  hundred  dollars,  exclusive  of  costs,  that  a  cause 
can  be  transferred  from  a  state  court,  on  the  petition  of  a  party  residing  in 
another  state,  to  the  Circuit  Court  of  the  United  States. 
Evidence. — On  the  trial  of  an  action  against  a  telegraph  companyMfor  negli- 
gence in  permitting  telegraph  poles  to  fall  and  suspend  the  wires  across  a 
highway,  where  a  question  is  raised  as  to  the  soundness  of  the  poles,  it  is 
error  to  admit  evidence  of  the  condition  of  other  poles  for^  or  sixty  rods 
away,  without  any  evidence  to  show  that  they  were  of  the  samekind^  piitiq» 
at  the  same  time,  and  equally  exposed. 

From  the  Hamilton  Circuit  Court. 

y.  E.  McDonald,  y.  M.  Butler,  D.  Moss,  and  K  M.  Trissal, 
for  appellant. 

T.  y.  Kane  and  A.  F.  Skirts,  for  appellee. 

Worden,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  damages  from  the  defendant  for 
carelessly  and  negligently  suffering  its  telegraph  poles  to  fall 
down,  and  the  wires  suspended  thereby,  where  the  latter 
crossed  a  public  highway,  whereby  the  plaintiff's  horses  and 
carriage  were  injured  as  he  wa^  driving  along  the  highway 
across  which  the  wires  had  so  fallen  down.  The  complaint 
demanded  damages  in  the  sum  of  four  hundred  dollars. 
The  defendant  appeared  and  filed  a  petition  for  the  removal 
of  the  cause  to  the  Circuit  Court  of  the  United  States,  show- 
ing that  it  was  a  foreign  corporation  and  the  plaintiff  a  citi- 
zen of  the  State  of  Indiana.  The  petition  was  overruled, 
and  the  defendant  excepted.  Issue  was  joined,  and  the  cause 
was  tried  by  a  jury,  who  found  for  the  plaintiff,  and  j  udgment 
was  rendered  accordingly,  over  a  motion  by  the  defendant 
for  a  new  trial. 

The  refusal  of  the  court  to  transfer  the  cause  is  assigned 

for  error.     The  court  rightly  refused  to  make  the  transfer. 

The  amount  in  controversy  was  only  four  hundred  dollars, 

■   as  that  was  all  that  was  demanded  in  the  complaint.     By  the 

twelfth  section  of  the  judiciary  act  of  1789  (U.  S.  Stat  at 
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Large,  vol.  i,  p.  79),  it  is  only  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred  dollars,  exclusive  of 
costs,  that  such  transfer  is  authorized.  The  petition  states  that 
the  action  is  brought  to  recover  five  hundred  dollars  damages, 
and  it  is  suggested  that  the  ad  damnum  in  the  complaint  was 
changed  after  the  petition  was  filed  from  five  to  four  hun- 
dred dollars.  But  no  such  change  appears,  either  by  bill  of 
exceptions  or  otherwise,  to  have  been  made.  The  complaint 
comes  up  to  us  with  a  demand  for  damages  in  the  sum  of 
four  hundred  dollars,  and  we  must  presume  that  that  was 
the  sum  originally  demanded,  unless  the  contrary  is  made  to 
appear.  Besides  this,  if  the  sum  originally  demanded  was 
five  hundred  dollars,  it  would  not  authorize  the  transfer.  To 
authorize  the  transfer,  we  have  seen  that  the  matter  in  dis- 
pute must  exceed  the  sum  or  value  of  five  hundred  dollars. 

The  poles  and  wires,  it  appears,  fell  on  an  evening,  and 
the  injury  occurred  to  the  plaintiff  at  a  later  hour  on  the 
same  evening,  in  driving  along  the  highway  upon  whith  they 
had  fallen. 

On  the  trial,  it  became  a  material  question  whether  the 
poles  which  had  thus  fallen  were  sound,  or  rotten  and 
decayed.  On  this  point  there  was  a  conflict  in  the  evidence, 
some  witnesses  testifying  that  fhey  were  rotten,  and  one,  at 
least,  that  they  were  sound. 

Leonard  Wild,  a  witness  introduced  by  the  plaintiff,  testi- 
fied that  he  did  not  know  the  condition  of  the  poles  at  the 
place  where  the  accident  occurred,  but  he  knew  their  condi- 
tion forty  or  sixty  rods  away.  The  defendant  objected  to 
the  witness*  testifying  to  the  condition  of  the  poles  elswhere 
than  at  the  place  of  the  accident,  but  the  objection  was  over- 
ruled, and  the  defendant  excepted.  The  witness  then  pro- 
ceeded as  follows : 

"Forty  or  sixty  rods  away  from  where  the  accident 
occurred,  the  poles  were  rotten,  and  a  six  year  old  child  could 
have  pushed  them  over  from  water  station  to  Stony  Creek." 

It  may  be  observed  that  it  does  not  appear  that  the  acci- 
dent occurred  between  the  points  named  by  the  witness. 
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We  think  the  court  erred  in  the  admission  of  this  evidence. 
The  character,  kind,  or  condition  of  poles  other  than  those 
which  fell,  were  matters  in  themselves  wholly  immaterial 
to  the  question  in  controversy.  Nor  could  it  be  inferred, 
from  the  fact  alone  that  other  poles  were  rotten  and  unsafe, 
that  the  poles  which  fell  were  rotten  and  unsafe.  The  proof 
of  the  one  proposition  did  not  even  tend  to  prove  the  other^ 
If  in  connection  with  this  evidence  there  had  been  an  offer 
to  show  that  the  poles  alluded  to  by  the  witness  and  those 
which  fell  were  all  of  one  kind,  and  put  up  at  the  same  time, 
and  equally  exposed  to  the  elements,  the  evidence  might 
have  been  competent,  inasmuch  as  it  might  be  inferred  that 
like  causes  would  equally  affect  like  matters.  But  no  such 
connecting  evidence  was  offered. 

There  are  some  other  questions  in  the  cause,  but  they 
need  not  be  considered  as  they  may  not  again  arise  upon 
another  trial.  The  judgment  will  have  to  be  reversed  forthe 
reason  above  stated. 

The  appellee  makes  the  point  that  the  admission  of  the 
improper  evidence  is  not  assigned  for  error.  It  should  not  be. 
It  was  made  one  of  the  grounds  of  the  motion  for  a  new 
trial,  and  error  is  assigned  upon  the  overruling  of  that  motion* 
This  is  the  only  proper  mode  of  presenting  the  question. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 
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J2  Sii  Carmichael  et  al.  v.  Lawrence. 

132   209  Parties.— CVwV  Township  and  School  Township. — ^A  complaint  against  atowa- 

I  j3g  J^  ship  for  money  alleged  to  be  due  for  building  a  school-house  should  be  against 

.-  g^r  the  school  township,  and  not  against  the  civil  township. 
153   s»8 

47  5&4  From  the  Greene  Circuit  Court. 

166  goe 

,==  y.  R.  Isenhawer  and  H.  Bums,  for  appellants. 

1^616  £^  £^  RjQse  and  y.  D.  Alexander,  for  appellee. 
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Downey,  J. — ^The  appellee  sued  Center  township,  of 
Greene  county,  alleging  that  Joseph  Lawrence,  her  husband, 
entered  into  a  contract  with  John  W.  Carmichael,  then  the 
trustee  of  Center  township,  to  build  a  school-house  in  district 
number  ten,  and  that  said  George  Burch,  as  such  trustee, 
promised  to  pay  said  Joseph  Lawrence  five  hundred  and 
ninety-five  dollars  for  the  building  of  said  house ;  that  in 
pursuance  of  the  contract,  Lawrence  built  the  school-house ; 
that  Byrd  Combs  was  elected  the  successor  of  said  Burch, 
and  is  now  acting  as  such ;  that  Lawrence  never  received 
the  pay  for  building  said  house,  or  any  part  thereof,  except 
one  hundred  and  fifty  dollars. 

It  is  then  alleged,  that  '*on  the  20th  day  of  July,  1872, 
said  plaintiff,  widow  of  said  Joseph  Lawrence,  filed  her  affi- 
davit in  the  common  pleas  of  said  county,  alleging  that  the 
real  and  personal  estate  of  said  Joseph  Lawrence  did  not 
exceed  five  hundred  dollars ;  that  appraisers  were  appointed, 
appraisement  made  and  returned,  and  said  balance  due  on 
said  school-house  was  included  in  said  appraisement,  in  all 
amounting  to  three  hundred  and  thirty-two  dollars  and  fifty 
cents ;  whereupon  the  said  court  ordered  it  to  vest  in  said  plain- 
tiff and  gave  her  a  certificate  of  the  same." 

It  is  also  alleged,  that  she  demanded  of  said  Byrd  Combs, 
trustee,  etc.,  the  balance  due  for  building  said  house,  which 
he  refused  to  pay ;  wherefore  she  demands  judgment  for 
four  hundred  dollars,  etc. 

The  defendant,  the  township,  demurred  to  the  complaint, 
on  the  ground  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  overruled. 

The  defendant  then  answered : 

1.  A  general  denial. 

2.  Payment  to  Joseph  Lawrence  before  his  decease. 

3.  That  the  house  was  built  in  an  unskilful  manner,  and 
was,  on  that  account,  worth  less  by  two  hundred  dollars 
than  it  would  have  been  if  built  according  to  contract. 

4*  That  the  said  plaintiff  was  not  the  real  party  in  inter- 
est,  but  that  said  Joseph  Lawrence,  before  his  decease,  sold 
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and  assigned  the  cause  of  action  to  John  W.  Carmichael,  and 
that  he  is  the  owner  thereof. 

This  paragraph  was  sworn  to  by  Carmichael.  At  this 
stage  of  the  case,  Carmichael  was  made  a  defendant  in  the 
action,  on  application  of  the  plaintiff,  and  what  is  called  a 
supplemental  complaint  was  filed  against  the  township  and 
Carmichael. 

In  this  pleading,  she  alleges  the  making  of  the  contract 
with  Burch  by  her  husband,  and  the  other  facts  as  in  the 
preceding  complaint,  adding,  that  when  she  commenced  the 
action  she  did  not  know  that  any  one  else  claimed  said 
amount,  nor,  until  the  trustee  filed  his  answer,  that  the  bal- 
ance was  due  to  Carmichael.  She  prays  that  Carmichael 
may  answer  as  to  his  interest  in  the  claim,  and  for  judgment 
as  in  the  original  complaint. 

Carmichael  answered: 

1.  A  general  denial. 

2.  That  Lawrence,  before  his  doath,  transferred  and 
assigned  all  his  interest  in  said  balance  due  him  to  him  the 
said  Carmichael,  and  that  he  is  now  the  owner  thereof. 

'  Reply  to  the  second  paragraph  of  the  answer  of  Carmi- 
chael, by  general  denial.  There  is  no  reply  in  the  record  to 
the  answer  of  the  township. 

There  was  a  trial  by  jury,  a  verdict,  a  motion  for  a  venire 
de  novo  sustained,  a  second  trial  by  jury,  and  a  general  ver- 
dict for  the  plaintiff  for  one  hundred  and  eighty-nine  dollars 
and  fifly-five  cents.  The  jury,  also,  in  answer  to  interroga- 
tories submitted  to  them,  found  the  amount  due  on  the  con- 
tract ;  and  that  Joseph  Lkwrence  did  not  sell  and  transfer 
his  interest  in  the  contract  for  the  balance  due  him  to  Car- 
michael; but  they  also  found  that  Carmichael  made  an 
agreement  with  Lawrence,  by  which  he,  Carmichael,  was  to 
furnish  the  materials  for  the  school-house,  and  after  deduct- 
ing the  value  of  such  materials,  the  balance  due  Lawrence 
for  building  such  house  was  to  be  paid  to  Carmichael,  and 
to  be  credited  on  a  note  held  by  Carmichael  against  Law- 
rence. 
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On  this  finding,  Carmichael  moved  for  judgment  in  his 
favor  against  the  township,  for  the  amount  of  the  finding, 
notwithstanding  the  general  verdict.  This  motion  the  court 
overruled. 

The  defendants  then  moved  for  a  venire  de  novo,  on  the 
ground  of  the  inconsistency  of  the  verdict ;  which  motion  was 
also  overruled.  They  then  moved  for  a  new  trial,  which  was 
refused,  and  final  judgment  rendered  on  the  verdict  in  favor 
of  the  plaintiff. 

The  township  assigns  as  error : 

1.  The  overruling  of  its  demurrer  to  the  first  complaint 

2.  Allowing  the  plaintiff  to  file  the  second  complaint,  and 
make  Carmichael  a  party. 

3.  That  the  second  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

4.  Overruling  the  motion  for  a  new  trial* 

5.  Rendering  a  judgment  against  the  township  in  its 
capacity  of  a  civil  township,  instead  of  as'  a  school  town- 
ship. 

Carmichael  assigned  as  errors  : 

1.  That  the  second  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

2.  The  overruling  of  the  motion  for  a  new  trial. 

3.  The  refusal  to  render  judgment  in  his  favor  on  the 
special  findings  of  the  jury. 

4.  Overruling  his  motion  for  a  ventre  de  novos 

The  first  question  relates  to  the  sufficiency  of  the  original 
complaint.  If  this  complaint  is  correctly  copied  into  the 
transcript,  it  was  very  carelessly  drawn.  It  alleges,  that 
Joseph  Lawrence  entered  into  a  contract  with  Carmichael, 
then  the  trustee  of  the  township,  and  then  immediately 
alleges,  "  that  the  said  George  Burch,  as  such  trustee,  prom- 
ised to  pay/'  etc. 

It  is  objected  to  the  complaint,  that  it  is  against  the  town- 
ship as  a  civil  township,  when  it  should  be  against  the  town* 
ship  as  a  school  township. 

The  second  complaint  is  liable  to  the  same  objection^  so 
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that  if  the  first  is  bad  .  for  the  reason  assigned,  the  second 
also  is  bad. 

There  are  two  corporations  in  Greene  county,  with  almost 
the  same  name.  One  is  "  Center  Township  of  Greene 
County,"  made  such  by  the  act  of  February,  1859,  i  G.  & 
H.  636,  sec.  4 ;  the  other  is  *'  Center  School  Township  of 
Greene  County,"  made  such  by  the  act  of  March  3d,  1859, 
I  G.  &  H.  570,  sec.  I.  The  first  is  denominated  a  civil  town- 
ship, and  the  second  a  school  township.  This  distinction  is 
made  in  the  school  law:  "Each  civil  township  in  the  sev- 
eral counties  in  this  State  is  hereby  declared  a  township  for 
school  purposes,  and  the  trustee  for  such  township  shall  be 
trustee,  treasurer  and  clerk  for  school  purposes."  i  G.  & 
H.  543,  sec.  4.  It  must  be  contemplated  that  the  funds, 
etc.,  of  these  two  corporations  shall  be  kept  separate.  It  is 
as  an  officer  of  the  school  township,  and  not  as  an  officer  of 
the  civil  township,  that  the  trustee  has  authority  and  power 
to  levy  a  tax  for  the  erection  of  school-houses,  and  to  expend 
the  same  for  that  purpose,  i  G.  &  H.  544,  sec.  9.  We 
think  it  must  follow,  that  it  is  as  trustee  of  the  school  town- 
ship, and  not  as  trustee  of  the  civil  township,  that  the  trus- 
tee must  contract  for  the  building  of  school-houses.  We  do 
not  think  the  trustee  of  the  civil  township  can  legally  con- 
tract for  the  building  of  a  school-house,  and  make  the  civil 
township  liable  therefor.  In  the  case  under  \:onsideration, 
the  action  is  against  the  civil  township,  seeking  to  render  it 
liable  for  the  cost  of  constructing  the  school-house,  and  not 
against  the  school  township,  the  corporation  which  should 
be  liable,  if  any  one. 

It  appears  to  us  that  the  objection  made  to  the  complaint 
is  fatal  to  it,  and  that  the  decision  of  this  point  against  the 
appellee  renders  it  unnecessary  for  us  to  decide  any  other 
question  in  the  case,  as  the  record  now  stands. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 


i 
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^OBasso&y  "^on^^Aitomtys  Fees,-^Reasondble  Fees.^Prima'  facie,  tlie 
amount  or  rate  stipnlated  for  as  attorney's  fees  in  a  promissory  note  is  to 
gorem  in  a  soit  upon  the  note.  Ten  per  cent  for  attorney's  fees  on  a  note  for 
one  hundred  and  eight  dollars  and  fi(^  cents  is  not  excessive. 

Same. — Evidence, — ^Where  a  promissory  note  made  a  part  of  a  complaint 
fixes  the  amount  of  attorney's  fees  at  ten  per  cent,  it  is  the  same  as  if  the  com- 
plaint alleged  that  a  reasonable  fee  would  be  ten  per  cent  on  the  amount  due, 
and  no  evidence  ^ther  than  the  note  is  necessary. 

Same. — Pleading, — It  is  not  necessary,  in  order  to  recover  attorney's  fees,  to 
allege  in  such  complaint  that  suit  has  been  instituted  on  the  note,  and  that 
such  fees  are  due,  nor  where  the  record  shows  that  the  suit  is  brought  by  an 
attorney,  that  counsel  has  been  employed* 

Sabie. — Attorney's  fees,  when  it  is  agreed  in  a  promissory  note  to  pay  them,  if 
suit  be  instituted  thereon,  are  a  part  of  the  damages  which  a  maker  of  the  note 
stipulates  to  pay  in  such  event,  are  incident  to  the  main  debt,  and  cannot  be 
sued  for  in  a  separate  action  after  judgment  on  the  note  for  the  amount  of  the 
debt,  and  such  fees  may  be  included  in  the  judgment,  with  the  principal  and 
interest  of  the  note. 

From  the  Elkhart  Circuit  Court. 

R.  M.  yohnson,  for  appellants. 

y.  H.  Baker  and  %  A.  S.  Mitchell,  for  appellee. 

Downey",  J. — Action  by  the  appellee,  the  payee,  against 
the  appellants,  the  makers,  of  a  promissory  note,  by  which 
they  promised  to  pay  a  certain  sum  of  money,  with  interest, 
'*  and  ten  per  cent,  attorney's  fees  if  suit  be  instituted  on  this 
note."  The  complaint  alleges,  that,  on,  etc.,  the  defendants 
by  their  promissory  note,  etc.,  promised  to  pay  the  said 
plaintiff,  etc.,  the  sum  of,  etc.,  following  the  terms  of  the 
note ;  that,  on,  etc.,  the  defendants  paid  on  said  note  the  sum 
of,  etc.;  '*that  the  residue  of  the  principal  sum  above  men- 
tioned, and  the  interest  thereon  accrued,  is  due  and  unpaid  ;*' 
wherefore,  etc.  A  copy  of  the  note  is  filed  with  the  com- 
plaint.    Answer : 

1.  A  general  denial. 

2.  Admitting  the  execution  of  the  note,  they  say  that  the 
same  was  not  due,  nor  any  part  thereof,  and  owing  to  the 
plaintifi^  at  the  date  of  the  commencement  of  this  action,  and 
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at  that  date  the  plaintiff  had  no  accrued  cause  of  action, 
thereon,  etc. 

3.  Payment. 

Reply  to  the  second  and  third  paragraphs  by  general 
denial. 

The  issues  were  tried  by  the  court,  and,  on  request,  the 
court  found  the  facts,  and  his  conclusions  of  law  thereon 
specially,  as  follows :  "  The  defendants,  on,"  etc.,  "  executed 
to  the  plaintiff,  by  the  name,"  etc.,  "the  note  described  in  the 
complaint;  that  there  is  due  on  said  note, exclusive  of  attor* 
neys'  fees,  one  hundred  and  eight  dollars  and  fifty  cents,  and 
that  there  is  due  on  said  note  as  attorneys'  fees  ten  dollars 
and  eighty-five  cents,  all  of  which  remains  unpaid ;  that  the 
plaintiff  employed  Messrs.  Baker  and  Mitchell,  attorneys  of 
this  court,  to  institute  this  suit,  which  suit  was  commenced 
January  19th,  1874.  Upon  these  facts,  as  conclusions  of 
law,  the  court  finds  that  the  plaintiff  ought  to  recover  of  the 
defendants  the  sum  of  one  hundred  and  nineteen  dollars  and 
thirty-five  cents,"  etc. 

To  this  conclusion  the  defendants  excepted.  They  moved 
that  the  court  render  judgment  for  one  hundred  and  eight 
dollars  and  fifty  cents,  which  motion  the  court  overruled ; 
to  which  they  excepted,  and  they  also  excepted  to  the  ren- 
dition of  judgment  for  one  hundred  and  nineteen  dollars  and 
thirty-five  cents. 

A  motion  for  a  new  trial  was  made  by  the  defendants,  and 
overruled  by  the  court.  They  then  moved  the  court  to  cor- 
rect the  amount  of  the  judgment,  which  motion  was  also 
overruled. 

Several  errors  are  assigned,  but  the  only  question  is, 
whether  under  the  circumstances,  the  plaintiff  was  entitled 
to  recover  the  sum  of  ten  dollars  and  eighty-five  cents  for 
attorneys'  fees.  On  this  point,  and  in  opposition  to  the 
right  to  recover  the  amount,  the  learned  counsel  for 
appellants  has  furnished  us  an  able  brief  of  sixty  pages  in 
length.  From  the  appellee  we  have  no  brief. 
On  the  trial  of  the  cau^e,  as  the  bill  of  exceptions  informs 
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US,  the  defendants  objected  to  the  introduction  in  evidence 
of  that  part  of  the  note  by  which  the  defendants  promised 
to  pay  the  attorneys*  fee,  and  afterward  moved  to  strike  the 
same  out  of  the  evidence,  on  the  ground  that  the  same  was 
irrelevant  and  incompetent,  and  because  there  was  no  issue 
made  in  the  pleadings  to  which  the  same  was  directed,  or 
which  would  render  it  competent  for  any  purpose.  This 
objection  was  overruled,  and  the  whole  note  was  read  in 
evidence,  the  defendants  excepting. 

The  plaintiff  then  oflfered  in  evidence  the  endorsements  of 
the  clerk  on  the  complaint,  and  parol  evidence  to  show  that 
the  action  had  been  brought,  when  it  was  brought,  and  by 
what  attorneys ;  to  which  the  defendants  also  objected,  for 
the  same  reasons,  but  their  objections  were  overruled,  and 
the  evidence  was  admitted,  the  defendants  again  excepting. 

It  was  urged  in  the  motion  for  a  new  trial,  that  the  court 
had  erred  in  admitting  evidence  as  above  stated,  and  also 
that  the  amount  of  the  recovery  was  excessive. 

We  do  not  understand  that  it  is  contended  that  such  a 
stipulation  in  a  promissory  note  is  invalid ;  nor  do  we  think 
the  question  is  presented,  whether  or  not  the  amount  stipu- 
lated for  as  the  attorneys'  fee  is  conclusive  between  the  par- 
ties, or  whether  evidence  may  be  introduced  to  show  what 
amount  would  be  reasonable.  Prima  facie^  we  think,  the 
amount  or  rate  stipulated  for  is  to  govern  in  a  suit  on  the 
note,  and  in  this  case  the  amount  or  rate  was  not  excessive. 
Had  the  note  not  stated  the  amount  of  the  attorney's  fee,  evi« 
dence  of  the  amount  should  have  been  given  on  the  trial. 
Wyantv.  Pottotff,  37  Ind.  512. 

Going  to  the  brief  of  counsel  for  a  more  specific  statement 
of  the  grounds  of  objection  to  the  rulings  of  the  court,  we 
find  that  the  first  is,  "  that  the  court  erred  in  allowing  evi- 
dence to  be  introduced  of  the  amount  of  the  attome}^'  fees 
due  on  the  note,  for  the  reason  that  there  is  no  issue  formed 
by  the  pleadings  under  which  the  same  would  in  any  man- 
ner be  admissible." 
Vol-  XLVIL— 36 
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The  note,  which  was  made  part  of  the  complaint,  itself 
fixed  the  amount  of  the  attorneys'  fee,  and  was,  we  think,  in 
substance,  the  same  as  if  it  had  been  alleged  in  the  com- 
plaint that  a  reasonable  attorneys'  fee  was  ten  per  cent,  on 
the  amount  due  on  the  promissory  note.  No  other  evi- 
dence of  the  amount  of  the  fee  was  introduced,  or  was  neces- 
sary. 

Again,  it  is  urged  that  it  is  not  alleged  that  suit  had  been 
instituted  on  the  note,  nor  that  the  claim  for  attorneys*  fees 
was  due ;  that  counsel  had  been  employed  to  institute  the 
suit,  by  reason  of  which  attorneys'  fees  had  become  due  and 
payable.  Nor  does  the  plaintiffdemandjudgmentfor  attorneys' 
fees. 

It  does  not  appear  how  it  could  be  alleged  in  the  com- 
plaint that  suit  had  been  instituted  on  the  note,  when  the 
filing  of  the  complaint  must  precede  the  commencement  of 
the  suit.  2  G.  &  H.  59,  sec.  34.  The  attorneys'  fee  was 
not  payable  until  or  '*  if  suit  be  instituted  on  this  note." 
The  attorneys'  fee  was  not  due  and  payable  until  the  suit 
was  instituted  on  the  note,  and  the  complaint  must  be  filed 
before  the  suit  was  instituted.  It  could  not,  for  this  reason, 
be  stated  in  the  complaint,  that  the  attorneys'  fee  was  due 
when  the  complaint  was  prepared. 

We  think  it  sufficiently  appeared,  on  the  face  of  the 
record,  that  the  plaintiff  had  employed  counsel.  The  record 
shows  that  the  plaintifTfJ  by  Baker  and  Mitchell,  his  attor- 
neys, filed  the  complaint,  and  it  is  signed  by  "  Baker  and 
Mitchell,  plaintiff's  attorneys."  We  need  not  indulge  the 
presumption  that  counsel  were  serving  the  plaintiff  gratui- 
tously. The  amount  for  which  judgment  was  demanded  was 
two  hundred  dollars,  an  amount  large  enough  to  cover  the 
whole  amount  of  the  plaintiff's  cause  of  action,  including 
attorneys'  fees,  and  was  larger  than  the  amount  for  which 
the  judgment  was  rendered.  See,  on  this  point,  Roberts  v. 
Corner^  41  Ind.  475,  where  the  court  refused  to  reverse  the 
judgment  on  account  of  the  allowance  of  the  attorneys'  fees^ 
although  the  complaint  contained  no  allegation  of  the  amount 
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•of  the  attorneys'  fees.  It  may  be  conceded,  that  it  is  the 
usual  and  better  practice  to  state  in  the  complaint  what 
^ould  be  a  reasonable  attorneys'  fee  in  such  case,  especially 
where  the  amount  or  rate  of  fees  is  not  mentioned  in  the 
note.  It  could  hardly  be  necessary  to  allege  that  the  attor- 
neys' fee  had  not  been  paid,  since,  as  we  have  seen,  it  is  not 
due  or  payable  until  the  action  has  been  commenced ;  and 
that  is  not  until  the  complaint  has  been  filed,  and  the  summons 
issued  upon  it.  The  pleaders  in  this  case  did  not,  we  think, 
limit  the  amount  claimed  by  them  to  the  residue  of  the  prin- 
cipal of  the  note  and  the  interest  on  the  same.  Those  two 
amounts  made  only  one  hundred  and  eight  dollars  and  jfifty 
cents,  while  the  amount  for  which  judgment  was  demanded 
was  two  hundred  dollars.  It  is  said,  in  the  concluding  part 
of  the  complaint,  "  that  the  residue  of  the  principal  sum 
above  mentioned,  and  the  interest  thereon  accrued,  is  due 
and  unpaid."  Then  follows  the  prayer  for  judgment  for  two 
hundred  dollars. 

The  question  is  presented  and  discussed,  whether  or  not  the 
attorneys'  fee  can  be  recovered  in  the  same  action  with  the 
principal  of  the  note.  This  is  not  a  new  or  an  open  ques- 
tion in  this  court.  It  has  already  been  decided  against  the 
views  of  the  appellant  yohnson  v.  Crossland,  34  Ind.  334 ; 
Matheivs  v.  Norman^  42  Ind.  176. 

But  it  is  said  that  the  fees  were  not  due  when  the  action 
was  commenced,  and  did  not  become  due  till  after  the  action 
was  commenced,  and  that  therefore  the  introduction  of  parol 
evidence,  to  show  that  they  were  due  when  the  suit  was 
brought,  was  unauthorized.  This  objection  to  the  evidence 
was  not  urged  on  the  trial.  The  attorneys*  fee  is  a  part  of 
the  damage  which  the  maker  of  the  note  stipulates  to  pay  in 
the  event  that  a  suit  shall  be  commenced.  It  is  incident  to 
the  main  debt  or  contract,  and,  we  have  held,  cannot  be  sued 
for  in  a  separate  action,  after  a  judgment  has  been  taken  on 
the  note  for  the  amount  of  the  debt.  TTte  First  NaflBanky. 
The  Indianapolis y  etc.^  Co,^  45  Ind.  5. 

Counsel  further  submit,  that  if  the  promise  to  pay  the  debt; 


564  SUPREME  COURT  OF  INDIANA. 

Smiley  etaL  v,  Meir. 

andy  in  the  event  that  an  action  shall  be  brought,  the  attor- 
neys* fee  of  the  plaintif!^  constitutes  but  one  cause  of  action^ 
there  was  no  matured  cause  of  action  in  this  case  when 
the  action  was  commenced,  because  the  attorneys'  fee  was 
not  then  due  and  payable.  This  is  making  the  attorneys'  fee 
the  principal,  and  the  debt  the  incident ;  the  reverse  of  which^ 
as  we  have  said,  we  think,  is  the  true  view  of  the  question* 
Possibly  the  question  involved  may  be  illustrated,  and  some 
aid  afforded  in  apprehending  our  view  of  it,  by  a  reference 
to  the  case  of  a  promissory  note  bearing  interest  by  express 
agreement,  in  which  case  it  might  be  said  that  only  the  inter- 
est which  had  accrued  at  the  time  when  the  action  was  insti- 
tuted can  be  included  in  the  judgment  It  might  be  said^ 
as  is  said  in  this  case,  as  to  the  attorneys'  fee,  that  any  inter- 
est which  accrued  after  the  commencement  of  the  action  was- 
not  a  matured  cause  of  action  when  the  suit  was  brought. 
But  the  practice  is  uniform  and  unquestioned  to  include  in 
the  judgment  the  interest  which  accrued  after,  as  well  as  that 
which  had  accrued  before,  the  commencement  of  the  action. 

Although,  as  we  have  said,  it  was  decided  by  this  court; 
that  a  judgment  for  the  principal  debt,  on  a  note  like  that  in 
suit,  merges  the  whole  cause  of  action,  and  that  a  new 
action  for  the  attorneys'  fee  cannot  be  brought,  that  ques- 
tion is  not  in  this  case.  The  question  here  is,  as  made  by 
counsel,  whether  the  attorneys'  fee  can  be  included  in  the 
judgment  with  the  principal  and  interest  of  the  note.  We 
think  it  can.  While  we  decide  this,  we  also  fully  recognize 
the  correctness  of  the  general  rule  contended  for  by  the 
learned  counsel,  that  an  action  cannot  be  maintained  on  a 
cause  of  action  which  had  not  matured  when  the  suit  was 
instituted.  We  do  not  see  that  economy,  convenience,  or 
justice  would  be  promoted  by  applying  the  rule  contended 
for  by  counsel,  in  preference  to  that  which  allows  the  whole 
cause  of  action  embraced  in  the  note,  including  the  attor- 
neys' fee,  to  be  included  in  one  judgment. 

It  may  be  conceded,  that  the  ruling  in  Nickersan  v.  Bab^ 
cock^  27  111.  497,  is  not  in  accordance  with  what  we  have 
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decided,  and  now  decide,  on  this  point.  This  may  be  a  reason, 
too,  why  this  court  or  that  should  change  its  rulings ;  but, 
as  at  present  advised,  we  are  not  inclined  to  change  ours. 
The  judgment  is  affirmed,  with  costs. 


Anthony  v.  Williams  et  al.  1I5  issj 

ipiEADlNG. — Town, — Complaint  for  Street  Improvement, — Demurrer, — ^The 

sufficiency  of  a  complaint  by  a  contractor  to  recover  for  grading  and  gravel- 
-  ling  a  street  in  an  incorporated  town,  in  reference  to  matters  occurring  prior 
.  to  the  making  of  the  contract,  maybe  tested  by  demurrer. 
^AME. — Such  complaint  must  show,  except  where  the  street  improved  is  ^'around" 
the  public  square,  that  the  improvement  was  asked  by  a  petition  signed  by  a 
majority  of  the  property  owners ;  that  specifications  were  prepared  showing  the 
kind,  quantity,  and  location  of  the  work  to  be  done ;  that  proposals  to  do  the 
'  work  were  advertised  for;  that  a  contract  to  do  the  work  according  to  the 
.  specifications  was  entered  into ;  that  the  work  was  done  according  to  the  con- 
tract ;  that  the  amount  of  the  contract  price  was  estimated  to  the  different 
tracts  of  ground  bordering  on  the  street  improved ;  that  the  board  of  trustees 
required  the  owners  to  pay  the  amount  so  estimated;  and  that  the  owner  com- 
■  plained  of  failed  or  refused  to  pay  the  same  within  ten  days  after  the  date  of 
•  -such  estimate. 

.  From  the  Blackford  Common  Pleas. 

C.  E.  Shipley^  for  appellant. 
W.  March,  for  appellees. 

.  BusKiRK,  C.  J. — ^This  was  an  action  by  the  appellees 
against  the  appellant  The  appellees  were  .contractors. for 
grading  and  gravelling  Water  street  in  the  town  of  Hartford 
City.  Appellant  is  averred  to  be  the  owner  of  three  several 
pieces  of  ground  abutting  on  said  street. 

A  demurrer  was  overruled  to  the  complaint,  and  an  excep- 
tion taken.  -  ... 

:  The  appellant  answered  in  three  paragraphs.  A  demur- 
rer was  sustained  to  the  third,  and  appellant  again  excepted. 

.  There  was  a  reply  in  denial,  trial  by  the  court,  finding  for. 
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appellees,  motion  for  a  new  trial  overruled,  and  judgment  on 
the  finding.     The  errors  assigned  are : 

1.  The  court  erred  in  overruling  demurrer  to  the  com- 
plaint. 

2.  The  court  erred  in  sustaining  demurrer  to  the  third 
paragraph  of  answer. 

3.  The  court  erred  in  overruling  motion  for  a  new  trial. 

Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint? The  proceedings  are  under  an  act  approved  April 
27th,  1869,  to  enable  incorporated  towns  to  lay  out,  open, 
grade,  and  improve  streets,  etc.  3  Ind.  Stat  126.  The  pro- 
visions of  sections  8,  9,  and  10  of  said  act  are  very  similar 
to  sections  68,  69,  70,  and  71  of  the  city  charter.  3  Ind. 
Stat.  98,  99,  100,  lOi,  I02«  103,  and  104.  Section  8  requires 
a  petition  by  a  majority  of  the  resident  owners,  etc.  Sec- 
tion 68  requires  a  petition  of  two-thirds  of  such  owners,  etc- 
Section  9  provides  for  estimating  the  costs  of  making  improve- 
ments, etc.  Section  69  provides  the  mode  of  estimating  the 
cost  of  any  improvement  in  a  city.  Section  10  provides  the 
remedy  for  enforcing  the  payment  of  such  estimate.  The 
remedy  is  by  action  in  the  name  of  the  contractors.  Sec- 
tion 70  provides  the  mode  of  making  estimates,  and  sectioa 
71  gives  the  remedy  for  enforcing  payment.  The  remedy 
is  by  a  precept.  Section  10  contains  the  same  proviso  as 
section  71,  "that  no  question  of  fact  shall  be  tried  which 
may  arise  prior  to  the  making  of  the  contract  for  the  said 
improvement  under  the  order  of  the  council." 

It  was  held  by  this  court  in  McEwen  v.  GUker,  38  Ind. 
233,  that  the  sufficiency  of  the  complaint  in  reference  to 
matters  occurring  prior  to  the  making  of  the  contract  might 
be  tested  by  a  demurrer,  and  we  think  the  same  rule  should 
be  applied  in  the  present  case. 

It  is  not  averred  in  the  complaint  under  examination,  that 
any  petition  for  such  improvement  was  signed  by  a  majority 
of  all  the  resident  owners  of  lots  or  lands  bordering  on  said 
street,  to  be  estimated  by  numbers  or  by  measuring  the  front 
lines  of  such  lots  or  parcels  of  land  (7%^/,  P.  &  C.  R.  R.  Co^ 
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V.  Ross,  ante,  p.  25,)  and  presented  to  the  board  of  trustees,  or 
was  acted  on  by  said  board ;  nor  is  it  averred  that  said  Water 
street  is  situated  ''  around  the  public  square  in  said  town." 
Nor  is  it  averred  that  there  was  any  advertisement  for  pro- 
posals to  do  the  work. 

The  complaint  does  not  show  that  the  board  of  trustees 
adopted  any  sufficient  specifications,  regulating  the  kind,  and 
manner,  and  extent  of  such  improvement. 

Nor  does  it  appear  that  any  valid  contract  was  made  for 
doing  the  work.  What  is  relied  upon  in  the  complaint  as 
constituting  a  contract  is  an  offer  on  the  part  of  the  appel- 
lees to  do  the  work  and  an  acceptance  of  the  offer  by  the 
board.  The  offer  does  not  specify  what  work  is  to  be  done, 
nor  does  the  acceptance.  The  price  is  fixed  for  excavation, 
for  filling,  for  grading;  and  the  work  to  be  done  is  to  grade 
and  gravel  Water  street ;  but  how,  to  what  extent,  or  in 
what  manner,  or  who  shall  decide  where  or  how  to  cut  or 
fill,  or  how  much  gravel  was  to  be  put  on  the  street,  are  not 
specified  or  in  any  manner  provided  for. 

In  every  case  where  an  incorporated  town  seeks  to  improve 
the  streets  within  its  limits  at  the  expense  of  the  parties 
whose  lots  border  upon  the  street,  except  in  the  case  of  a 
street  "  around  "  the  public  square,  there  must  be  a  petition 
signed  by  a  majority  of  the  property  owners  upon  which 
to  base  the  action  of  the  board ;  there  must  be  specifications 
sufficient  to  show  the  kind,  and  quantity,  and  location  of  the 
work  to  be  done ;  there  must  be  an  advertisement  for  propo- 
sals to  do  the  work ;  a  contract  to  do  the  work  according  to  the 
specifications  must  be  entered  into ;  the  work  must  be  done 
according  to  the  contract,  and  the  amount  of  the  contract 
price  therefor  must  be  estimated  to  the  different  tracts  of 
ground  bordering  on  the  street  improved ;  and  the  board 
must  require  the  owners  of  those  tracts  to  pay  the  amount 
so  estimated,  and  upon  the  failure  or  refusal  of  the  owners 
of  such  lots  or  parcels  of  land  upon  which  such  estimates 
have  been  made,  for  the  space  of  ten  days  after  the  date  of 
such  estimate,  the  contractors  may  immediately  bring  suit 
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and  recover,  against  the  owners  of  such  lots  or  parcels  of 
land,  the  amount  of  such  estimates/  These  are  the  essential 
requisites  of  the  statute,  and,  in  our  opinion,  should  be  sub- 
stantially averred  in  the  complaint;  for  otherwise  there  is  no 
protection  to  the  owners  of  property  in  incorporated  towns. 
See  sections  8,  9,  and  10, 3  Ind.  Stat.  128,  129;  TJie  Town  of 
Covington  v.  Nelson,  35  Ind.  532;  The  City  of  Delpid  w, 
£vans,  36  Ind.  90;  McEwen  v.  Gilker,  38  Ind.  233 ;  Moberry 
V.  TTie  City  of  yeffersonviUe^  38  Ind.  198 ;  Baker  v.  Tobin^ 
40  Ind.  310;  Stewart  v.  Tlie  City  of  yeffersonviUe^  41  Ind.  153, 

There  are  other  questions  discussed  by  counsel,  but  It  will 
be  time  enough  to  consider  such  questions  when  there  is  a 
complaint  which  shows  a  cause  of  action. 

The  complaint,  in  our  opinion,  is  fatally  defective,  and  for 
the  error  of  the  court  in  overruling  the  demurrer  thereto  the 
judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings  la 
accordance  with  this  opinion. 
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47   5681  Assignment  of  £RKOR«-^An  assignment  of  error  entitled  of  the  proper  parties 

_i-II  will  not  be  disregarded  by  the  Supreme  Court  because  the  word  ''  defendaot" 

159  001  is  ^^d  instead  of  the  word  "  appellant,"  when  it  is  apparent  that  the  former  is 

^^^"  —  employed  to  designate  the  appealing  party.     Substance  should  be  regarded 

*I        S?t  rather  than  form. 


Indictment. — An  indictment  for  an  assault  and  battery  with  intent  to  murder 
is  sufficient,  if  it  describes  the  assault  and  battery  in  the  language  of  the  stat- 
ute creating  that  offence,  and  charges  the  felony  intended  in  the  language  of 
the  statute  defining  the  crime  of  murder.  A  specific  description  of  the  assault 
and  battery  is  not  necessary. 

Evidence. — Co-conspirator, — Declarations  of, — ^On  the  trial  of  A.  for  an  assault 
and  battery  with  intent  to  commit  murder,  evidence  having  been  giTen  teodiag 
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to  prove  a  conspiracy  between  A.  and  B.  to  commit  offences  of  force  and  vio- 
lence, and  it  having  been  shown  that  B,  was  the  active  assailant  in  the  assault 
and  battery  in  question,  A.  being  present  aiding  and  abetting  him,  evidence 
was  received  of  prior  declarations  of  B.  as  to  the  intended  course  of  conduct 
of  himself  and  A.  which  resulted  in  the  offence  for  which  A.  was  on  trial. 

Held,  that  the  evidence  was  properly  admitted. 

Principal  and  Accessory. — A  person  who  is  present  aiding  and  abetting  in 
the  commission  of  a  felony  is  a  principal,  and  not  an  accessory.  He  is  a 
principal  in  the  second  degree,  but  may  be  indicted  as  principal  in  the  first 
degree,  and  the  indictment  will  be  sustained  by  proof  of  his  being  principal 
in  the  second  degree. 

From  the  Switzerland  Circuit  Court. 

H,  A^  Downey^  y.  Orem,  and  H.  IV.  Harrington,  for  appel- 
lant. 

C.  A.  Bmkirk,  Attorney  General,  and  y.  D,  Works,  for  the 
State. 

WoRDEN,  J. — ^This  was  an  indictment  against  the  appel- 
lant as  follows,  after  entitling  the  cause : 

"The  grand  jurors  of  Switzerland  county,  in  the  State  of 
Indiana,  good  and  lawful  men,  duly  and  legally  impanelled, 
charged  and  sworn  to  inquire  into  felonies  and  certain  mis- 
demeanors in  and  for  the  body  of  said  county  of  Switzerland, 
in  the  name  and  by  the  authority  of  the  State  of  Indiana^ 
en  their  oath  present  that  one  William  Williams,  late  of  said 
county,  on  the  6th  day  of  July,  A.  D.  1873,  at  said  county 
and  State  aforesaid,  did  then  and  there  unlawfully,  feloni- 
ously, purposely,  and  with  premeditated  malice,  touch  one 
Robert  P.  Edrington  in  a  rude,  insolent,  and  angry  manner, 
with  the  intent  then  and  there  thereby  unlawfully,  feloniously, 
purposely,  and  with  premeditated  malice,  to  kill  and  murder 
him,  the  said  Robert  P.  Edrington,  contrary,"  etc. 

The  defendant  moved  to  quash  the  indictment,  but  his 
motion  was  overruled,  and  he  excepted. 

On  trial  he  was  convicted  and  sentenced  to  two  years 
imprisonment  in  the  state  prison.  He  appeals  to  this  court 
The  State  has  moved  to  dismiss  the  appeal,  on  the  ground 
that  there  is  no  sufficientassignment  of  errors.  The  assign- 
ment is  properly  entitled  as  ''  William  Williams  v.  The  State 
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of  Indiana,''  and  is  designated  as  "defendant's  assignment 
of  errors."  The  assignment  then  proceeds  as  follows :  ^*  The 
defendant  claims  that  the  court  erred/'  etc.,  setting  out  the 
supposed  errors*  This  is  duly  signed  by  ''Defendant's 
Attorneys." 

We  think  the  assignment  of  errors  sufficient.  It  would 
have  been  more  technical  if  the  appellant  had  been  desig- 
nated as  appellant,  in  the  assignment  of  errors,  instead  of 
defendant;  but  substance  should  be  regarded  rather  than 
form.  The  defendant  below  is  the  appellant  here,  and  it 
sufficiently  appears  that  he  is  the  party  complaining  of 
error.  Then,  he  '*  claims  that  the  court  erred,"  etc.  This 
claim  that  error  was  committed,  pointing  out  the  particulars 
in  which  it  was  supposed  to  consist,  is  a  sufficient  assig^nment 
of  error.  The  motion  of  the  State  can  not,  therefore,  be 
sustained. 

The  first  error  assigned  relates  to  the  overruling  of  the 
motion  to  quash  the  indictment.  The  indictment  we  regard 
as  clearly  good.  It  alleges  the  assault  and  battery  upon 
Edrington,  describing  the  offence  in  the  language  of  the 
statute  creating  it.  2  G.  &  H.  459,  sec.  7.  Then  it  alleges 
that  the  assault  and  battery  was  perpetrated  with  intent  to 
commit  a  felony.  2  G.  &  H.  438,  ^tc,  9.  It  shows  the  kind 
of  felony  intended  to  be  committed,  viz.,  murder,  describ- 
ing it  in  the  language  of  the  statute  creating  that  offence. 
2  G.  &  H.  435,  sec.  2.  But  the  "appellant  claims  that,  to 
make  a  good  and  sufficient  charge  in  an  indictment  for  an 
assault  and  battery  with  intent  to  murder,  the  indictment 
must  charge  the  defendant  with  doing  such  acts  as  are  in 
their  nature  and  character  calculated  to  cause  death."  No 
authority  is  cited  for  this  position,  nor  do  we  know  of  any 
which  sustains  it  It  seems  to  us  that  when  the  assault 
and  battery  is  properly  charged,  with  intent  to  commit  a 
felony,  as  a  murder,  the  nature  and  character  of  the  assault 
and  battery  become  material,  as  a  matter  of  evidence,  to  be 
considered  by  the  jury  in  connection  with  the  other  evidence, 
in  determining  whether  the  intent  charged  is  established* 
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But  as  a  matter  of  pleading,  we  think  it  sufficient  to  charge 
the  assault  and  battery  generally,  without  a  specific  description 
of  the  character  of  the  same,  and  the  intent  as  was  done  in 
this  case. 

On  the  trial  of  the  cause,  there  was  evidence  tending  to 
prove  that  Edrington,  who  was  a  constable  and  had  a  war- 
rant in  his  hands  for  the  arrest  of  the  appellant,  undertook 
to  arrest  him  when  one  Thomas  Baldwin  drew  a  pistol,  telling 
Edrington  to  come  no  nearer  or  he  would  shoot  him ;  that 
Edrington  seized,  or  attempted  to  seize,  the  pistol,  when  Bald- 
win shot  at  him  with  the  pistol,  the  ball  striking  him,  but  doing 
no  essential  injury;  that  the  appellant  was  present  aiding 
and  abetting  Baldwin  in  the  act,  thus  becoming  a  principal 
in  the  second  degree.  This  occurred  July  6th,  1873,  at 
Florence.  The  State  introduced  as  a  witness  Lewis  Kelso, 
and  proved  by  him  that  on  the  4th  day  of  July,  1873,  at 
Oldham  Landing,  in  the  State  of  Kentucky,  he  saw  Baldwin 
and  had  a  conversation  with  him,  in  which  he  said  that  there 
were  some  indictments  against  him  up  at  Florence ;  that  he 
had  two  revolvers,  and  was  going  to  get  two  more  for  Wil- 
liams, and  that  Williams  was  going  up  with  him.  Williams 
was  not  present  when  this  conversation  was  had.  The 
defendant  objected  to  this  evidence  of  Kelso,  because  it  was 
a  statement  made  by  Baldwin  in  his  absence,  and  because 
the  evidence  was  irrelevant  and  immaterial,  and  did  not  tend 
to  prove  any  of  the  allegations  of  the  indictment.  But  the 
objection  was  overruled,  and  the  defendant  excepted.  There 
were  some  other  statements  of  Baldwin,  made  in  the  absence 
of  the  appellant,  admitted,  over  a  like  objection  and  excep- 
tion. 

We  think  the  statements  of  Baldwin  competent,  as  having 
a  tendency  to  show  his  purpose  and  design  in  assaulting 
Edrington,  and  that  they  were  admissible  as  against  the 
appellant,  unless  the  objection  that  they  were  made  in  his 
absence  is  fatal. 

There  are  two  grounds  urged  in  the  brief  of  counsel  for 
the  State  for  the  admission  pf  the  evidence : 
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I.  That  as  Baldwin  was  the  one  who  personally  commit- 
ted the  act,  and  as  it  was  necessary  to  establish  his  guilt,  in 
order  to  the  conviction  of  the  appellant,  the  statements  of 
Baldwin  were  competent. 

The  admission  .of  the  evidence  can  not,  in  our  opinion,  be 
justified  on  this  ground  alone.  The  confession  of  the  prin- 
cipal is  not  admissible  in  evidence  to  prove  his  guilt  upon 
an  indictment  against  the  accessory.  Roscoe  Crim.  £v.  49. 
See,  also,  Commonwealth  -  v.  Elisha^  3  .  Gray,  .460.  ,  But  the 
other  ground  upon  which  it  is  urged  that  the  evidence  was 
admissible  justifies  the  admission. 

There  was  evidence  tending  to  show  a  conspiracy  between 
Baldwin  and  the  appellant  to  commit  the  offence.  Perhaps 
not  to  commit  this'  particular  6flrerice,.but  offences  of  force 
and  violence.  "  If  two  or  more  combine  to  do  an  unlawful, 
thing,  and  the  act  of  one,  proceeding  according  to  the  com- 
mon plan,  terminates  in  a  criminal  result,  though  not  the 
particular  result  intended,  all  are  liable."  i  Bish.  Crim.  Law, 
sec.  636.  ...... 

There  was,  as  we  have  said,  evidence  tending  to  show  a 
combination  and  conspiracy  between  Baldwin  and  the  appel- 
lant to  commit  offences  of  force  and  violence,  and,  we  may 
add,  to  unlawfully  resist  an  arrest.  Some  of  this  evidence 
may  be  noted.    James  James  testified :  . 

''Know  Williams  and  Baldwin;  saw  them  July 6th,  1873, 
at  a  picture' boat  at  Florence;  Williams  said:     'What  are 

you  doing  here,  you  d d  thief?'     I  said :     '  To  see  and 

be  seen.'     I  asked  them  what  they  came  back  for,  and  he 

said,  '  we  came  back  to  clean  the  d d  town  out.     I  ran 

one  d d  son  of  a  bitch  out  of  town,  and  am  going  to  run 

the  balance  out.  There  are  not  enough  men  in  town  to 
arrest  us.'  He  told  Baldwin  to  cut  and  shoot  as  he  pleased; 
that  he  would  stay  with  him  in  blood  up  to  his  knees." 

Filmore  F.  Graves  testified :  "  Know  Williams  and  Bald- 
win; had  a  conversation  on  Beymer's  corner,  July  6th; 
Baldwin  said  there  were  two  writs  for  him,  and  that  there 
were  two  writs  for  him;"  (Williams?)  "that  there  were  not  mea 


NOVEMBER  TERM,  1874.  575 

Williams  v.  The  State. 

enough  in  town  to  arrest  him ;  he  offered  Joe  Keeth  five  dol- 
lars to  arrest  him ;  Williams  was  with  him ;  he  told  Williams 
there  were  two  writs  for  him ;  that  there  were  two  of  them  ; 
Williams  said  he  knew  there  were  two  of  them,  and  that 
they  could  not  take  both." 

We  quote  the  following  paragraph  from  i  Greenl.  Ev.,. 
sec.  1 1 1,  as  being  applicable  to  the  case : 

''  The  same  principles  apply  to  the  acts  and  declarations 
of  one  of  a  company  of  conspirators,  in  regard  to  the  com- 
mon design  as  affecting  his  fellows.  Here  a  foundation  must 
first  be  laid,  by  proof,  sufficient  in  the  opinion  of  the  judge, 
to  establish,  prima  facie ^  the  fact  of  conspiracy  between  the 
parties,  or  proper  to  be  laid  before  the  jury,  as  tending  to 
establish  such  fact  The  connection  of  the  individuals  in  the 
unlawful  enterprise  being  thus  shown,  every  act  and  decla* 
ration  of  each  member  of  the  confederacy,  in  pursuance  of 
the  original  concerted  plan,  and  with  reference  to  the  com- 
mon object  is,  in  contemplation  of  law,  the  act  and  declara- 
tion of  them  all ;  and  is  therefore  original  evidence  against 
each  of  them.  It  makes  no  difierence  at  what  time  any  one 
entered  into  the  conspiracy.  Every  one  who  does  enter 
into  a  common  purpose  or  design  is  generally  deemed,  in  law, 
a  party  to  every  act,  which  had  before  been  done  by  the 
others,  and  a  party  to  every  act,  which  may  afterward  be 
done  by  any  of  the  others,  in  furtherance  of  such  common 
design." 

We  will  presume,  the  record  not  showing  the  contrary, 
that  the  evidence  showing  the  conspiracy  was  introduced 
before  that  objected  to*  There  was  no  error  in  the  admis- 
sion of  the  evidence. 

The  appellant  objects  to  the  charges  of  the  court,  but  has 
pointed  out  no  objection  to  any  except  the  twenty-second 
and  twenty-third.  We  have  examined  the  others  and  dis- 
cover no  error  in  them.  The  substance  of  the  twenty-sec- 
ond and  twenty-third  charges  is,  that  if  Baldwin  perpetrated 
the  assault  and  battery  with  the  intent  as  charged,  and  if  the 
appellant  was  present  aiding  and  abetting  him  in  the  com* 
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mission  of  the  ofTence,  the  latter  should  be  convicted.  It  is 
objected,  as  we  understand  the  brief  of  counsel  for  the 
appellant,  that  where  a  party  is  present  aiding  and  abetting 
in  the  commission  of  a  felony,  he  is  only  an  accessoxy,  and 
must  be  indicted  as  such.  There  is  no  foundation  for  this 
objection.  A  person  v!)xo  is  tlius  present  aiding  and  abet- 
ting in  the  commission  of  a  felony  is  a  principal,  and  not  an 
accessory.  He  is  a  principal  in  the  second  degree,  but  may 
be  indicted  as  principal  in  the  first  degree,  and  the  indict- 
ment will  be  sustained  by  proof  of  his  being  principal  in  the 
second  degree,     i  Bishop  Crim.  Law,  sec.  648. 

Whether  the  sixty-sixth  section  of  the  criminal  code,  2  G. 
&  H.  405,  would  be  constitutional  as  applied  to  mere  acces- 
sories before  the  fact,  we  need  not  determine.  This  is  not 
such  a  case.    There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


Price  et  al.  v.  Bowen. 

From  the  Wayne  Circuit  Court 

y.  P.  Siddall^  for  appellants. 
Z.  D,  StubbSf  for  appellee. 

Downey,  J. — There  is  but  one  question  in  this  case,  and 
that  is  the  same  question  that  was  decided  in  the  case  of 
Price  V.  Pollock,  ante,  p.  362.  The  first  named  of  the  appel- 
lants is  the  same  person  in  each  case.  On  the  authority 
of  that  case,  the  judgment  in  this  case  must  be  affirmed. 

The  judgment  is  affirmed,  with  three  per  cent,  damages 
and  costs. 
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Mendenhall  et  al.  V.  Baylies.  ^  nl 

Pleading. — Promissory  Note. — Party  in  Interest. — ^To  an  action  upon  a  prom- 
issoiy  note  payable  in  bank,  and  indorsed  by  the  payee,  a  paragraph  of  answer 
by  one  of  the  makers,  verified  by  oath,  in  which  he  attempts  to  plead  a  set-off  or 
counter-claim,  but  which  is  bad  for  that  purpose,  if  it  alleges  that  the  payee  wrote 
his  name  across  the  back  of  the  note,  but  never  delivered  it  to  the  plaintiff,  and 
that  the  plaintiff  has  no  right,  title,  or  interest  therein,  and  is  not  the  real  party 
in  interest,  and  that  the  payee  owns  and  holds  the  note,  is  good,  as  showing 
that  the  suit  is  not  being  prosecuted  by  the  real  party  in  interest. 

From  the  Wayne  Circuit  Court 

Z.  D.  Stubbs^  for  appellants. 

Holland  &  Binkley  and  y.  C.  Whitridge^  for  appellee. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee,  Edgar 
M.  Baylies,  against  William  D.  Mendenhall,  Gardiner  Men- 
denhall, Isaac  Warner,  and  Joseph  M.  Baylies,  on  a  note,  of 
which  the  following  is  a  copy : 

"^825,55.  Richmond,  Ind.,  June  3d,  1872. 

"  On  the  1st  day  of  January,  1873,  after  date,  I  promise 

to  pay  to  the  order  of  Joseph  M.  Baylies  eight  hundred  and 

twenty-five  dollars  and  fifty-five  cents,  at  the  First  National 

Bank,  Richmond,  Indiana,  with  interest  payable  annually  at 

the  rate  of  ten  per  cent,  per  annum,  and   after  maturity 

with  interest  at  the  rate  of  ten  per  cent,  per  annum,  and 

attorney's  fees  if  suit  be  instituted  on  this  note.     Value 

received,  without  any  relief  whatever  from  valuation  or 

appraisement  laws.     The  drawers  and  endorsers  severally 

waive  presentment  for  payment,  protest,  and  non-pa)nnent 

of  this  note.  Wm.  D.  Mendenhall, 

**  Isaac  Warner, 

"  G.  Mendenhall." 
Indorsed  :     "  J.  M.  Baylies." 

The  complaint  was  in  the  usual  and  proper  form  against 
the  makers  and  endorsers  of  such  note. 

Warner  was  not  served  with  process,  and  did  not  appear. 
Joseph  M.  Baylies,  the  payee  and  indorsee,  was  served  but 
did  not  appear,  and  was  defaulted.    The  two  Mendenhalls 
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appeared  and  answered^  first,  the  general  denial ;  second, 
payment ;  and,  third,  as  follows : 

*'  For  amended  third  paragraph  of  answer,  the  said  William 
D.  Mendenhall  and  Qardiner  Mendenhall  say,  tliat  on  the 
14th  day  of  May,  1872,  the  said  William  D.  Mendenhall  and 
the  said  Joseph  M.  Baylies  made  an  agreement,  a  copy  of  which 
is  hereto  annexed  and  made  a  part  hereof;  that  afterward,  on 
the  3d  day  of  June,  said  William  and  Joseph  made  a  second 
agreement  modifying  the  first  agreement  in  part,  and  adopt- 
ing the  balance,  which  last  agreement  is  also  annexed 
hereto  and  made  a  part  hereof;  by  which  ag^reements,  among 
other  things,  it  was  agreed  on  the  part  of  said  William,  that 
he  would  convey  to  said  Joseph  certain  real  estate,  to  wit, 
lot  5 10,  in  that  part  of  the  city  of  Richmond,  Wayne  county. 
State  of  Indiana,  laid  off  by  Elizabeth  Starr,  excepting  twenty- 
five  feet  off  of  the  west  side  of  said  lot,  and  execute  and 
deliver  to  said  Joseph  his  note  for  eight  hundred  and  twenty- 
five  dollars  and  fifty-five  cents,  due  January  ist,  1873,  with 
said  Isaac  Warner  and  Gardiner  Mendenhall  as  sureties ;  and 
that  he  would  pay  certain  rents,  and  do  and  pay  for  certain 
repairs  and  painting;  in  consideration  of  which  the  said 
Joseph  agreed,  among  other  things,  to  transfer  to  said  William 
certain  shares  of  stock,  in  number  265,  in  the  incorporated 
manufacturing  company  of  Baylies,  Vaughn  &  Co.,  or  to 
whom  said  Williani  should  direct ;  and  that  said  William 
should  have  the  dividends  on  said  stock  accrued  from  Jan- 
uary Ist,  1872;  and,  as  an  inducement  to  said  William  to 
enter  into  said  agreement,  said  Joseph  falsely  and  fraudu- 
lently represented  to  said  William  that  the  said  incorporated 
company  had  solvent  notes  amounting  to  eleven  thousand 
dollars,  and  that  the  liability  of  the  company  was  seven 
thousand  dollars,  and  that  they  had  an  amount  of  solvent 
notes  above  their  indebtedness  of  four  thousand  dollars;  and 
defendant  William,  relying  on  said  representations,  entered 
into  said  agreement,  and  performed  his  part  of  said  agree- 
ment, and  executed  said  note,  with  the  said  Gardiner  Men- 
denhall  and  Isaac  Warner  as  sureties,  and  which  note  is  the 
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one  now  in  suit;  and  the  said  Joseph  Baylies  transferred  said 
stock,  one  hundred  and  twenty  shares,  to  Sarah  Ann  War- 
ner, one  hundred  and  twenty  shares  to  Anna  E.  Menden- 
hall, and  twenty-five  shares  to  William  D.  Mendenhall,  as 
directed  by  the  said  William.  Defendants  say  that  said  rep- 
resentations were  false  and  fraudulent,  in  this,  that  there  was 
not  any  surplus  of  notes,  nor  any  surplus  of  choses  in  action 
belonging  to  said  company,  over  and  above  the  liabilities  of 
said  company ;  that  said  two  hundred  and  sixty-five  shares 
of  stock  would  have  been  worth  thirteen  hundred  and 
five  dollars  more  than  they  were,  and  said  twenty-five  shares 
of  stock  one  hundred  and  twenty-five  dollars  more  than  they 
were,  had  said  representations  been  true ;  and  that  said  William 
was  damaged  by  said  representations  one  hundred  and 
twenty-five  dollars ;  and  that  said  Joseph  M.  Baylies  wrote 
his  name  across  the  back  of  said  note,  but  never  delivered 
the  same  to  the  said  Edgar,  and  the  said  Edgar  has  no  right, 
title,  or  interest  therein,  and  is  not  the  real  party  in  inter- 
est ;  and  that  the  real  party  in  interest  is  the  said  Joseph, 
who  owns  and  holds  said  notes;  and  that  to  prevent  said 
defendants  from  setting  up  said  damages  as  a  defence  to  said 
note,  suit  has  been  brought  in  the  name  of  said  Edgar  M. 
Baylies." 

This  paragraph  was  verified  by  oath.  There  was  a  demur- 
rer for  want  of  sufficient  facts  sustained  to  it,  exception  taken, 
and  this  ruling  is  assigned  for  error. 

This  is  not  an  answer  of  set-off  or  counter-claim.  Neither 
is  asked,  and  in  that  view  it  would  be  bad,  for  it  does  not 
ask  a  reduction  of  the  plaintiffs  claim  or  demand,  but  only 
alleges  that  the  defendant  William  was  damaged  in  the  sum 
of  one  hundred  and  twenty-five  dollars.  But  it  is  an  answer 
under  oath  denying  the  assignment  of  the  note,  by  denying 
that  it  was  ever  delivered,  and  that  the  plaintifThas  any  right, 
title,  or  interest  in  or  to  it,  and  averring  that  the  payee  is 
the  holder  and  owner  of  the  note. 

In  this  view,  wc  hold  the  answer  good  To  pass  the  title 
Vol.  XLVIL— 37 
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to  a  note  either  from  the  maker  to  the  payee,  or  from  the 
payee  to  an  indorsee,  there  must  be  a  delivery,  either  actual 
or  constructive.  Ketcham  v.  The  New  Albany  and  Salem  IL 
R.  Co.,  7  Ind.  391 ;  Mahon^s  Adnir  v.  Sawyer,  18  Ind.  73; 
Pratherv,  Zulaitf,  38  Ind.  155;  McCormick  v.  Eckland,  n 
Ind.  293;  Gully  v.  Remy,  i  Blackf.  69;  Grayw.  The  State, 
9  Ind.  25  ;  Stebbins  v.  Goldthwait,  31  Ind.  159. 

Many  other  cases  in  this  court  and  the  courts  of  other 
states  to  the  same  purport  might  be  cited,  but  we  have  enough 
already  referred  to. 

Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  2  G.  &  H.  34,  sec.  3.  This  answer 
shows  that  this  suit  was  not  being  so  prosecuted. 

The  fourth  paragraph  of  the  answer  was  the  same  as  the 
third,  as  to  the  trade,  contract,  and  transfer  of  stock,  but  it 
did  not  deny  the  assignment  of  the  note  by  delivery,  and 
was  bad  for  the  reasons  given  as  to  the  third  paragraph  on 
these  points,  and,  perhaps,  because  it  does  not  show  that 
William  D.  Mendenhall  had  not  the  same  and  equal  means 
to,  and  did  not  know  the  condition  of  the  company,  and 
value  of  its  stock  and  assets,  as  the  payee  of  the  note  had. 

There  are  other  questions  raised  in  this  case,  but  they 
relate  to  a  continuance  and  the  sufficiency  of  the  evidence, 
and  need  not  be  passed  upon,  as  the  appeal  and  reversal  will 
operate  as  a  continuance  and  the  evidence,  under  a  new 
state  of  pleadings,  may  again  have  to  be  introduced.  It 
may  well  be  doubted  whether  they  are  properly  in  the  record 
within  the  meaning  of  the  constitution  of  the  State  requir- 
ing us  to  pass  on  all  questions  in  the  record,  as  they 
would  not,  or  might  not  have  been  in  the  record,  if  the 
ruling  on  the  third  paragraph  of  the  answer  had  been  cor- 
rect. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  overrule  the  demurrer  to  the  amended  third 
paragraph  of  the  answer. 
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On  Petition  for  a  Rehearing. 

Pettit,  J. — ^At  the  last  t6rm  this  cause  was  reversed  for  the 
«rrorof  the  court  below  in  sustaining  a  demurrer  to  an 
answer  of  non-assignment,  which  was  sworn  to.  The  con- 
cluding part  of  that  answer  was  in  these  words :  "  And  that 
^aid  Joseph  M.  Baylies  wrote  his  name  across  the  back  of 
^aid  note,  but  never  delivered  the  same  to  the  said  Edgar ; 
^nd  the  said  Edgar  has  no  right,  title,  or  interest  therein,  and 
is  not  the  real  party  in  interest ;  and  that  the  real  party  in 
interest  is  the  said  Joseph,  who  owns  and  holds  said  note." 
This  was  a  good  and  perfect  answer  of  non-assignment,  and 
•denial  of  the  right  of  the  plaintiff  to  maintain  the  action,  and 
the  demurrer  to  it  ought  to  have  been  overruled,  and  we  so 
held  in  our  opinion. 

The  note  was  payable  in  a  bank,  and  therefore  governed 
by  the  law  merchant,  and  no  defence  of  set-off  or  counter- 
claim could  be  set  up  to  it  in  the  hands  of  an  indorsee  before 
due,  and  without  notice. 

The  answer  also  attempted  to  set  up  a  set-off  or  counter- 
claim to  the  note,  if  in  the  hands  of  the  payee.  This  part 
of  the  answer  we  held  bad,  as  against  the  payee  of  the  note, 
because  it  was  not  well  pleaded ;  and  surely  it  was  bad  as 
against  the  indorsee  before  due  and  without  notice;  but  we 
lield  the  answer  good  as  a  denial  of  the  assignment  and  of 
the  right  of  the  plaintiff  to  maintain  the  suit. 

A  long  and  earnest  petition  and  brief  for  a  rehearing  has 
been  filed,  on  the  grounds  that  the  answer  did  not  show  that 
the  defendants  (appellants)  had  a  good  set-off  to  the  note  if 
it  had  been  sued  on  by  the  payee,  and  that  the  payee  and 
indorser  was  sued  in  the  same  suit,  and  that  he  was  defaulted 
and  made  no  objection  to  the  suit's  being  prosecuted  by  and 
in  the  name  of  the  plaintifl)  the  alleged  indorsee  of  the 
note. 

It  is  enough  to  say  that  the  answer  showed  that  the  plain- 
tiff had  no  right  to  maintain  the  suit  on  the  note,  and  that  it 
will  be  in  time  and  soon  enough  for  the  defendants  to  show 
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that  they  have  a  defence  to  the  note,  when  they  are  sued  by 
the  proper  party,  the  payee,  holder  and  owner  of  the  note. 

And  as  to  the  action,  or  non-actioni  of  Joseph  M.  Baylies^ 
the  payee  and  alleged  indorser  of  the  note,  in  the  suit,  we 
hold  that  it  cannot  affect  the  right  of  the  makers  of  the  note 
to  require  that  the  suit  should  be  brought  by  the  legal  holder 
and  owner  of  it. 

The  petition  for  a  rehearing  is  overruled. 


Waugh  v.  Waugh. 

Pleading. — Practice, —  Waiver  of  Reply, — Assuming,  bat  not  deciding,  that 
in  an  action  for  slander,  an  answer  in  mitigation  of  damages  needs  a  reply,  if 
the  defendant  goes  to  trial  without  a  reply,  he  will  be  deemed  to  have  waivedl 
it,  and  the  answer  will  be  deemed  to  have  been  controverted  as  if  a  reply  had 
been  filed. 

Same. — Motion  in  Arrest, — If  a  complaint  contains  one  good  paragraph,  judg- 
ment on  a  general  verdict  for  the  plaintiff  can  not  be  arrested  because  there 
are  other  paragraphs  which  are  defective,  nor  can  the  insufficiency  of  the  bod 
paragraphs  be  assigned  as  error. 

SLkliDESi,'-^  Actionable  Words. — ^The  following  words  were  spoken  to  a  mazriei 
woman  in  the  presence  of  a  third  person :  "  Liz  "  (meaning  the  plaintiff)^ 
*'you  have  taken  men  into  your  bedroom,  when  your  husband  was  lying  side: 
and  helpless  in  his  bed,  and  you  would  stay  with  them  for  houis ;  I  cut 
prove  it  by  twenty-five  witnesses,  if  necessary;''  and,  in  the  same  conven^^ 
tion,  addressing  the  third  person,  the  following  words  were  spoken  by  the  same 
speaker :  *'  She  even  tried  to  sleep  with  a  preacher,  who  came  to  my  house  to 
stay  all  night ;"  and,  on  being  asked  by  the  plaintiff  by  whom  he  could  prove 
that,  the  same  speaker  said,  **  By  my  old  woman,  who  watched  you  all  night 
to  keep  you  from  getting  into  the  bed  with  the  preacher;"  and  further,  in  the 
same  conversation,  to  the  third  person,  the  same  speaker  said,  **  Why  she  eves 
attempted  to  get  into  bed  with  Tom ." 

Jleld,  that,  taken  as  a  whole,  the  inference  might  be  fairly  drawn,  that  it  wai& 
intended  to  chaise  her  with  adultery  with  the  men  taken  into  her  bedroam^ 
and  the  words  spoken  were  actionable. 

Same. — Question  of  Fact, — If  words  spoken,  alleged  to  be  slanderous,  are  cab- 
bie of  two  constructions,  one  of  which  would  be  innocent,  it  is  for  the  jox^ 
to  determine  whether  they  were  used  in  an  innocent  sense  or  otherwise. 

From  the  Allen  Circuit  Court. 
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Z.  M.  Ninde  and  /?.  5.  Taylor^  for  appellant 
W.  H.   Coombs,  W.  H.  H.  MUler,    and  R.  C.  BeU,  for 
appellee. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  for  slander.  The  complaint  contained  four 
paragraphs,  but  a  demurrer  was  sustained  to  the  first  and 
second,  and  no  question  arises  upon  them  here.  Demurrers 
were  also  filed  to  the  third  and  fourth,  for  the  want  of  sufli* 
cient  facts,  but  were  overruled,  and  no  exception  was  taken. 
The  defendant  answered  the  third  and  fourth  paragraphs : 
I.  By  general  denial.  2.  Justification.  3.  Mitigation.  The 
plaintiff  replied  to  the  second  paragraph  of  the  answer  by 
general  denial.  Trial  by  jury,  verdict  and  judgment  for  the 
plaintiff  for  nine  hundred  dollars. 

There  was  a  motion  for  a  new  trial,  but  it  was  overruled, 
and  no  question  is  made  upon  it  here,  no  bill  of  exceptions 
having  been  filed.  A  motion  in  arrest  of  judgment  was 
made  and  overruled,  and  it  is  assigned  for  error  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  It  is  also  assigned  for  error  that  the  court  erred 
in  rendering  judgment  for  the  plaintiff  for  more  than  nominal 
damages.  This  last  assignment  of  error  is  based  upon  the 
theory  that  as  the  answer  in  mitigation  of  damages  was  not 
replied  to,  it  must  have  been  taken  as  true,  and  therefore  the 
plaintiff  was  entitied  to  but  nominal  damages.  Assuming, 
without  deciding,  that  the  answer  in  mitigation  needed  a 
reply,  still,  as  the  defendant  went  to  trial  without  any  reply, 
he  must  be  deemed  to  have  waived  it,  and  the  answer 
will  be  deemed  to  have  been  controverted  on  the  trial  as  if 
a  reply  had  been  filed.  This  point  has  often  been  decided 
by  this  court.  See  McAlisterv.  Howell,  42  Ind.  15  ;  Fergu- 
son v.  Wagner,  41  Ind.  450.  ^ 

This  leaves  for  our  consideration  only  the  question  raised 
by  the  motion  in  arrest,  and  the  assignment  that  the  com- 
plaint does  not  state  facts  sufficient.  But,  as  preliminary  to 
this  question,  it  may  be  observed  that  if  there  be  one  good 
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paragraph  of  the  complaint,  it  is  sufficient  to  support  the 
judgment. 

In  Clarkson  v.  APCarty,  5  Blackf.  574,  it  was  held  that  a 
judgment  will  not  be  arrested,  after  a  general  verdict  for  the 
plaintiff,  where  the  declaration  contained  several  counts,  some 
of  which  were  good  and  some  bad.  This  is  clearly  the  case 
under  our  present  statute.  We  have  seen  that  demurrers 
were  filed  to  the  third  and  fourth  paragraphs  of  the  com- 
plaint for  the  want  of  sufficient  facts,  but  were  overruled, 
without  exception.  This  leaves  the  case  as  if  no  demurrer 
had  been  filed.  Had  no  demurrer  been  filed,  the  defendant 
could  have  moved  in  arrest,  or  assigned  as  error  that  the 
complaint  did'not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  is  because  a  failure  to  demur  is  not  a  waiver 
of  such  defect.  By  the  statute,  2  G.  &  H.  81,  sec.  54,  all 
objections  to  the  complaint,  for  which  a  demurrer  will  lie,  are 
waived  by  failing  to  demur,  "  except  only  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  action, 
and  except  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.'' 

Where  there  is  one  good  paragraph  of  the  complaint,  suf- 
ficient in  all  respects  to  support  a  judgment  on  the  verdict, 
the  judgment  can  not  be  arrested  because  there  are  other 
paragraphs  which  are  defective ;  nor  can  the  insufficiency  of 
the  bad  paragraphs  be  assigned  for  error.  If  the  "  complaint," 
as  a  whole,  states  facts  sufficient  to  constitute- a  cause  of 
action  and  supports  the  judgment,  it  can  in  no  sense  be  said 
that  it  does  not  state  such  facts,  though  some  paragraphs 
thereof  may  not. 

This  brings  us  to  the  consideration  of  the  complaint,  but 
one  paragraph  of  which  we  shall  examine,  as  that,  in  our 
opinion,  states  facts  sufficient.  The  third  paragraph,  the  first 
that  was  held  good  below,  alleges,  in  substance,  that  on  October 
1st,  1870,  the  plaintiff  was  the  wife  of  William  F.  Waugh> 
but  was  living  separate  and  apart  from  him ;  that  on  that 
day,  at,  etc.,  in  a  conversation  which  the  defendant  then  and 
there  had  with  the  plaintiff  and  one  Akin,  of  and  concerning 
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the  plaintiff!  and  of  her  character  for  chastity,  the  defendant 
uttered  and  published  the  following  false  and  defamatory 
words,  viz.:  *'  Liz  "  (meaning  the  plaintiff),  (we  omit  the  fur- 
ther innuendoes,  as  being  unnecessary  here)  "you  have  taken 
men  into  your  bedroom,  when  your  husband  was  lying  sick 
and  helpless  in  his  bed,  and  you  would  stay  with  them  for 
hours."  To  which  the  plaintiff"  responded  by  asking  the 
defendant,  "  Can  you  prove  that  ?"  To  which  the  defend- 
ant answered  by  saying,  "  I  can  prove  it  by  twenty-five  wit- 
nesses, if  necessary."  And  then  and  there,  in  and  as  a  part 
of  the  same  conversation,  the  defendant,  addressing  the  said 
Akin,  in  the  presence  of  the  plaintiff*  and  speaking  of  her^ 
said :  "  She  even  tried  to  sleep  with  a  preacher,  who  came 
to  my  house  to  stay  all  night."  And  the  plaintiff*  then  and 
there  inquired  of  the  defendant,  *'  By  whom  can  you  prove 
that?"  To  which  the  defendant  answered,  "By  my  old 
woman,  who  watched  you  all  night  to  keep  you  from  getting 
into  the  bed  with  the  preacher."  And  the  defendant  then 
and  there,  again  addressing  the  said  Akin,  said :  "  Why, 
she  even  attempted  to  get  into  bed  with  Tom  Davidson." 

It  is  alleged  that  the  defendant,  by  speaking  the  words, 
meant  and  intended  to  charge  that  the  plaintiff*  was  an 
unchaste  woman,  and  had  been  guilty  of  adultery,  and  that 
he  was  so  understood  by  said  Akin. 

It  is  claimed  by  the  appellant  that  the  words  laid  are  not 
actionable,  because  they  do  not  charge  the  appellee  with 
adultery,  but  with  a  disposition  or  inclination  only  to  com- 
mit that  offence.  To  falsely  charge  a  woman  with  incest, 
fornication,  adultery,  or  whoredom,  is  made  actionable  by 
statute.    2  G.  &  H.  333,  sec.  788. 

The  words  imputing  to  the  plaintiff*  an  effort  to  sleep  with 
the  preacher,  and  to  get  into  bed  with  Tom  Davidson,  do 
not  imply  that  she  had-  committed  adultery  with  either  of 
those  persons.  On  the  contrary,  they  imply,  in  the  one  case, 
that  she  was  foiled  in  her  designs  upon  the  preacher  by  the 
unwearied  vigilance  of  the  defendant's  "  old  woman,"  who 
watched  all  night  to  intercept  her  and  thwart  her  purpose. 
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As  for  Tom  Davidson,  it  does  not  appear  how  he  escaped. 
Perhaps  it  may  be  supposed  that  Tom,  like  Joseph,  when  his 
continence  was  challenged  by  lascivious  Mistress  Potiphar, 
"  left  his  garment  in  her  hand,  and  fled,  and  got  him  out" 
But  the  charge  that  the  plaintiff,  while  her  husband  was  lying 
sick  and  helpless  in  his  bed,  had  taken  men  into  her  bedroom 
and  stayed  with  them  for  hours,  taken  in  connection  with  the 
other  charges  made  in  the  same  conversation,  we  think,  is 
clearly  open  to  the  implication  that  she  committed  adultery 
with  them.  It  is  not  necessary  that  adultery  should  be 
charged  in  terms.  It  is  sufficient  if  the  inference  that 
adultery  was  committed  may  be  fairly  drawn  from  the  mat- 
ters which  are  charged.     Proctor  v,  Owens ^  i8  Ind.  21. 

The  charges  that  the  plaintiff  tried  to  sleep  with  the 
preacher,  and  to  get  into  bed.with  Tom  Davidson,  give  point 
and  significance  to  the  charge  of  admitting  the  men  to  her 
bedroom  and  staying  with  them  for  hours.  If  the  plaintiff 
tried  to  sleep  with  the  preacher,  and  to  get  into  bed  with 
Tom  Davidson,  though  thwarted  in  these  purposes,  is  not  the 
inference  irresistible  that  she  committed  adultery  with  the 
men  in  her  bedroom,  when  there  was  nothing  to  prevent  it? 
Those  men  can  not  be  supposed  to  have  been  disinclined  to 
her,  else  why  should  they  have  betaken  themselves  to  her 
private  apartment,  her  bedchamber,  and  remained  there  so 
long  ?  It  is  not  to  be  supposed  that  they  went  to  the  ban- 
quet without  an  appetite  for  the  feast.  Then,  her  husband 
was  lying  sick  and  helpless  in  his  bed,  and  there  was  no 
wakeful  and  watchful  "old  woman "  present,  to  keep  vigil 
upon  her.  If  the  charges  made  were  true,  and  adultery  was 
not  committed,  then  human  nature  is  inconstant,  and  induc- 
tive reasoning  utterly  fallacious. 

We  express  no  opinion  as  to  whether  either  of  the 
charges,  standing  alone,  would  or  would  not  have  been 
actionable.  A  person  hearing  these  charges  made,  if  he 
believed  them,  could  scarcely  resist  the  conclusion  that  the 
plaintiff  committed  adultery  with  the  men  with  whom  she 
stayed  in  her  bedroom  for  such  a  length  of  time. 
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The  appellant  argues  that  the  charge  itself  excludes  the 
idea  that  adultery  was  committed.  He  asks,  "  where  was  the 
liusband  during  these  interviews?"  and  suggests  that  it  is 
the  universal  custom,  and  the  legal  presumption,  that  the  hus- 
band and  wife  occupy  the  same  room  and  the  same  bed.  It 
is  scarcely  to  be  presumed  that  the  plaintiff  committed 
adultery  in  the  same  room  where  her  husband  was  lying 
sick.  But  we  are  not  advised  that  it  is  the  universal  custom 
for  husband  and  wife  to  occupy  the  same  room  and  the  same 
bed,  and  especially  where  one  of  them  is  lying  sick  and 
helpless.  Nor  are  we  advised  that  there  is  any  presumption 
of  law  on  the  subject.  The  charge  rather  implies  that  the 
rooms  and  beds  of  the  husband  and  wife  were  different 
rooms  and  different  beds.  The  language,  '*  you  have  taken 
men  into  ^t?//r  bedroom,"  indicates  a  bedroom  occupied  by 
the  plaintiff,  and  not  one  occupied  by  her  and  her  husband 
conjointly.  And  this  was  while  the  "  husband  was  lying  sick 
and  helpless  in  his  bed."  This  would  seem  to  indicate  a  bed 
occupied  by  the  husband  alone,  and  not  by  the  husband  and 
wife  jointly. 

Again,  it  is  urged  that  the  words  charged  imply  that  the 
men  admitted  to  the  plaintiff's  bedroom  were  all  admitted 
at  once,  and  that  it  is  not  to  be  conceived  that  adultery  was 
committed  in  the  presence  of  all  of  them.  There  is  nothing 
in  the  words,  however,  that  is  at  all  inconsistent  with  the 
idea  that  the  men  were  admitted  singly  and  at  different  times. 

It  seems  to  us,  as  before  observed,  that  the  words  charg- 
ing the  plaintiff  with  having  thus  admitted  men  to  her  bed- 
room, connected  as  they  are  with  the  other  charges  made  in 
the  same  conversation,  imputing  to  her  an  attempt  to  sleep 
with  another,  and  to  get  into  bed  with  still  another,  imply 
that  she  had  committed  adultery  with  those  in  her  room, 
and  are  therefore  actionable.  But,  if  in  this  we  are  mis- 
taken, and  if  the  words  are  capable  of  two  constructions, 
one  of  which  would  be  innocent,  still  it  was  a  matter  of  fact 
to  be  determined  by  the  jury,  whether  they  were  used  in  an 
innocent  sense  or  otherwise.     Biickenstaff  v.  Perrin^  27  Ind. 
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527.  .  Here  the  averment  Is  ample  that  the  words  were  used 
in  an  actionable  sense,  and  were  intended  to  charge  the 
plaintiff  with  adultery. 

There  is  no  error  in  the  record,  and  the  judgment  beloir 
must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 


The  State  v.  Huggins  et  al. 

HiGBWATw— CStfi^  cf  Highway  by  Gravel  Road  Company, — Vaagiiam  tf 
5afff^.— Where  a  gravel  road  oompanj,  in  pursuance  of  law,  with  the  consent 
of  the  county  commissioners,  located  its  road  npon  a  county  road,  and  after- 
ward, by  its  board  of  directors^  made  a  slight  change  in  the  line  of  the  road, 
•  for  a  distance  of  less  than  half  a  mile,  not  thereby  increasing  the  distance  for 
travel  more  than  one-eighth  of  a  mile,  if  in  making  SUch  change  the  provisioBa 
of  the  act  of  March  9th,  1867  (3  Ind.  Stat.  294),  were  complied  with,  that 
port  of  the  road  abandoned  by  the  change  was  thereby  vacated.  Sach  change 
might  be  made  after  the  gravel  road  had   been   constructed,  as  well  as 

before. 
Same. — ^Where  such  abandoned  portion  of  the  highway  ran  through  the  lands  of 

different  persons,  sach  abandonment  could  not  operate  as  a  vacation  of  the 

highway,  although  the  statute  was  in  other  respects  complied  with,  and  all  the 

owners  of  the  land  consented  to  the  abandonment. 

Same. — legislative  Pouter, — The  legislature  has  power  to  determine  what  cir* 

cumstances  shall  vacate  a  public  highway,  and  that  upon  the  occurrence  oC 

such  circumstances  it  shall  be  deemed  vacated  without  judicial  determinaHoo. 

From  the  Marion  Criminal  Circuit  Court. 

y.  C.  Denny,  Attorney  General^  R.  P.  Parker,  Prosecuting 
Attorney,  B.  K.  Elliott,  and  A.  C.  Ayers^  for  the  State. 
R,  B.  Duncan  and  %  S.  Duncan,  for  appellees. 

WoRDEN,  J. — ^This  was  a  prosecution  in  the  court  below 
against  the  appellees  for  obstructing  a  highway.  On  trial 
the  defendants  were  acquitted.  The  State  brings  the  case 
here  on  certain  reserved  questions^  for  the  decision  of  this 
court  thereon. 

The  road  alleged  to  have  been  obstructed  was  formerly 
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known  as  the  Bethel  County  Road.  About  ten  years  before 
the  commencement  of  the  prosecution,  a  gravel  road  com- 
pany located  her  road  upon  this  highway,  in  pursuance  of 
law  and  with  the  consent  of  the  proper  board  of  county 
commissioners,     i  G.  &  H.  475,  sec.  4. 

A  short  1 4 me  before  the  commencement  of  the  prosecu- 
tion, the  gravel  road  company,  by  her  board  of  directors^ 
made  a  slight  change  in  the  line  of  her  road,  for  a  distance 
of  less  than  half  a  mile,  not  increasing  the  distance  for  pub- 
lic travel  more  than  one-eighth  of  a  milej  and  ordered  the 
old  line,  so  far  as  the  change  was  made,  to  be  vacated.  The 
defendants  thereupon  fenced  up  the  old  line,  the  new  being 
opened  and  ready  for  travel. 

The  defendants  offered  in  evidence  the;,record  of  the  order 
of  the  gravel  road  company  making  the  change,  but  the 
State  objected,  **  because  the  same  was  not  competent  evi- 
dence to  justify  or  excuse  the  acts  of  the  defendants  in 
obstructing  the  alleged  highway,"  but  the  objection  was 
overruled,  and  the  State  excepted.  This  is  one  of  the 
reserved  questions. 

In  order  to  an  understanding  of  the  question  presented^ 
reference  must  be  had  to  the  statutes  under  which  the  pro- 
ceedings seem  to  have  been  had.  By  the  statute  above  cited^ 
gravel  road  companies  may  locate  their  roads  upon  high- 
ways with  the  consent  of  the  board  of  commissioners.  By 
the  fifteenth  section  of  the  same  statute,  gravel  road  compa-^ 
nies  are  authorized  to  change  the  line  of  their  roads,  not 
avoiding  the  points  mentioned  in  their  articles  of  association. 
Wlien  the  charter  of  the  gravel  road  company  is  declared 
forfeited,  such  forfeiture  operates  as  a  vacation  of  the  road. 
But  where  the  ground  upon  which  it  was  located  was  a  pub- 
lic highway,  it  shall  be  deemed  a  highway  and  worked  as 
such.     I  G.  &  H.  492,  sec.  6. 

When  gravel  road  companies  suffer  their  roads  to  get  out 
of  repair  and  abandon  the  same,  the  proper  boards  of  com- 
missioners may  take  charge  of  them  and  annex  them  ta 
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proper  road  districts,  to  be  maintained  and  kept  in  repair  as 
other  roads,     i  G.  &  H.  250. 

None  of  these  provisions,  it  will  be  seen,  determine  the 
effect,  upon  the  old  road,  of  a  change  in  the  line  of  the 
gravel  road  company's  ro^d,  where  it  was  located  upon  a 
highway.  This  is  provided  for,  however,  by  tne  act  of 
March  9th,  1867.     3  Ind.  Stat.  294.     The  act  is  as  follows: 

**  Section  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  that  in  all  cases  in  which  any  plank,  mac- 
adamized or  gravel  road  shall  have  been,  or  may  hereafter 
be,  by  any  corporation  or  corporations  organized  for  the  con- 
struction of  any  such  roads,  located  by  and  with  the  consent, 
duly  given,  of  the  proper  board  or  boards  of  county  com- 
missioners, over  and  upon  any  highway  or  highways  in  this 
State,  and  such  corporation  or  corporations,  in  the  building 
or  construction  of  any  such  plank,  macadamized  or  gravel 
road  or  roads,  shall  have  abandoned,  or  may  hereafter  aban- 
don, the  line  of  any  such  highway  or  highways,  for  any  dis- 
tance not  exceeding  one-half  mile,  and  the  distance  for  pub- 
lic travel  shall  not  be  thereby  increased  more  than  one-eighth 
mile,  and  the  portion  or  portions  of  such  highway  or  high- 
ways so  abandoned  shall  be  upon  the  land  of  one  person 
only,  and  such  abandonment  shall  have  been  made  with  the 
consent  of  the  owner  of  the  land,  and  by  the  vacation  thereof 
no  other  public  highway  will  be  obstructed,  such  abandoned 
portions  of  such  highway  or  highways  shall  be,  and  the  same 
are  hereby  vacated. 

"  Sec.  2.  There  being  now  no  statute  vacating  highways 
in  the  cases  herein  provided  for,  therefore  this  act  shall  be  in 
force  from  and  after  its  passage." 

The  objection  urged  by  the  counsel  for  the  State,  as  "we 
understand  their  brief,  to  the  introduction  of  the  record  of 
the  order  of  the  gravel  road  company,  is,  that  it  does  not 
show  on  its  face  the  existence  of  such  facts  as  were  neces- 
sary, in  order  that  the  change  made  should  operate  as  a  vaca- 
tion of  the  old  road  so  far  as  the  change  was  made.  This 
objection  does  not  seem  to  us  to  have  been  well  taken.    The 
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board  of  directors  of  the  gravel  road  company  had  authority 
to  make  the  change  in  the  line  of  their  road,  and  in  doing 
so  they  were  not  acting  in  a  judicial  capacity.  Whether  the 
change  made  by  them  was  such  as  to  work  a  vacation  of  the 
old  highway  upon  which  the  gravel  road  was  built,  was  a 
question  upon  which  they  had  no  right  to  pass.  Whether 
the  change  made  was  such  as  comes  within  the  statute  above 
quoted,  and  whether,  therefore,  it  operated  to  vacate  the  old 
highway  pro  tanio,  depended  upon  the  facts  to  be  shown  upon 
the  trial.  The  record  was  clearly  competent  to  prove  the 
change ;  and  whether  the  change  was  such  as  to  work  a  vacation 
depended  upon  the  facts,  which  clearly  might  be  shown  out- 
side of  the  record  making  the  change.  We  regard  the  order 
of  the  board  of  directors  of  the  gravel  road  company,  so 
far  as  it  purports  to  vacate  the  old  highway  or  any  part  of 
it,  as  such,  as  superfluous. 

If  the  abandonment  of  the  old  highway  was  such  an  one 
as  is  contemplated  by  the  statute  above  set  out,  all  the  facts 
therein  required  existing,  then  the  statute  makes  the  vaca-- 
tion  without  any  assistance  from  the  gravel  road  company. 
If,  on  the  other  hand,  the  abandonment  was  not  such  an  one 
as  is  contemplated  by  the  statute,  the  gravel  road  company 
could  not,  by  any  order  it  could  make,  effect  the  vacation. 
It  might  relinquish  its  own  rights,  but  it  could  not  deprive 
the  public  of  theirs. 

We  are  of  opinion  that  no  error  was  committed  in  admit- 
ting the  record  in  evidence. 

We  think  it  is  within  the  power  of  the  legislature  to  deter- 
mine what  circumstances  shall  vacate  a  public  highway ;  and 
that,  upon  the  occurrence  of  those  circumstances,  the  high- 
way shall  be  deemed  vacated,  without  any  previous  judicial 
determination. 

The  court  read  to  the  jury  the  act  of  March  9th,  1867, 
above  set  out,  and  instructed  them  that  there  was  no  other 
act  now  in  force  relating  to  the  vacation  of  said  road.  It  is 
objected  that  this  charge  was  erroneous,  and  several  statutes 
are  cited.    There  is  no  other  statute  that  has  any  relation  to 
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such  a  State  of  facts  as  was  before  the  jury,  and  the  court 
committed  no  error  in  giviog  the  charge. 

It  is  said  in  the  brief  of  the  counsel  for  the  State,  that  "it 
was  error  for  the  court  to  instruct '  that  all  of  the  land-own* 
crs  consented.'  "  Wc  do  not  find  from  the  record  that  the 
court  did  so  instruct. 

The  evidence  showed  that  Bergman  and  Klasing  jointly 
owned  the  most  of  the  land  on  which  that  portion  of  the  old 
road  which  was  changed  ran  ;  but  it  also  tended  strongly  to 
show  that  some  portion  ran  upon  the  land  of  one,  if  not 
two  others.  The  court,  after  reading  to  the  jury  the  statute 
above  set  out,  proceeded  with  its  charge  as  follows : 

"  I.  Was  the  road  now  fenced  across  located  by  and  with 
the  consent,  duly  given,  of  the  Board  of  Marion  county 
Commissioners  ? 

•*2.  Was  the  portion  so  obstructed  abandoned  by  the 
company  ? 

"  3.  Did  the  distance  so  abandoned  exceed  one-half  mile^ 
and  the  distance  for  public  travel  not  thereby  increased  more 
than  one-eighth  of  a  mile? 

"  4,  Was  the  portion  so  abandoned  done  with  the  consent 
of  all  the  owners  of  the  land  ? 

"5.  By  the  vacation  thereof  is  no  other  public  higftway 
obstructed  ? 

"  If  you  find  from  the  evidence  that  the  road  was  so  located 
and  abandoned  as  aforesaid;  that  it  did  not  exceed  one-half  mile, 
and  did  not  increase  the  travel  as  above  stated,  and  was  with  the 
consent  of  all  the  owners  of  the  land,  and  the  vacation  thereof 
does  not  obstruct  any  other  highway,  then  the  defendants  are 
not  guilty.  If  to  the  contrary,  the  defendants  are  guilty.  The 
statute,  in  the  vacation  of  the  road,  must  be  pursued,  and 
the  statute  read  points  out  when  and  in  what  manner  such 
portion  of  the  road  shall  be  vacated." 

It  is  urged  by  the  counsel  for  the  State,  that  the  instruc- 
tion is  wrong,  inasmuch  as  it  assumes  that  an  abandonment, 
by  a  change  of  a  portion  of  the  line  after  the  .gravel  road 
had  once  been  constructed  upon  a  highway,  would  have  the 
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same  effect  as  if)  in  the  original  construction  of  the  gravel 
road,  a  part  of  the  highway  had  been  abandoned.  Their 
position  is,  that  afler  a  gravel  road  has  been  once  constructed 
and  built  upon  a  highway,  no  subsequent  abandonment  will 
operate  as  a  vacation  of  the  highway  under  the  statute. 
This  inference  they  draw  from  the  language  of  the  statute 
*'in  the  building  or  construction  of  any  such  plank,"  etc., 
*'  roads."  We  do  not  so  construe  the  statute.  We 
think  "the  building  or  construction"  of  the  gravel 
road  upon  a  new  line  in  part,  either  originally  or  subse- 
quently by  virtue  of  a  change  made,  all  other  necessary 
things  concurring,  will  operate  to  vacate  the  abandoned  por- 
tion of  the  highway. 

But  the  charge  i3  fatally  erroneous  in  another  particular, 
which  is  insisted  upon  by  the  counsel  for  the  State.  It 
enumerates  the  particulars  supposed  to  be  necessary  in  order 
that  the  abandonment  should  operate  as  a  vacation,  and  tells 
the  jury  that  if  they  are  established  by  the  evidence  the 
defendants  are  not  guilty.  Among  the  particulars  thus 
enumerated  is  the  consent  of  all  the  owners  of  the  land  to 
the  abandonment.  This  assumes  that  if  the  abandoned  por- 
tion of  the  highway  ran  through  the  land  of  several  persons, 
their  consent  to  such  abandonment,  all  other  requisites  being 
established,  would  operate  as  a  vacation.  In  this  we  think 
the  court  below  erred.  Such  is  not  the  statute.  The  stat- 
ute is,  "  and  the  portion  or  portions  of  such  highway  or  high- 
ways so  abandoned  shall  be  upon  the  land  of  one  person 
only,  and  such  abandonment  shall  have  been  made  with  the 
consent  of  the  owner  of  the  land,"  etc.  Under  this  statute, 
it  is  very  clear  that  where  the  abandoned  portion  of  the 
highway  belongs  severally  to  different  persons,  such  aban- 
donment does  not  operate  to  vacate  the  highway,  although 
all  the  owners  of  the  land  consent  to  the  abandonment 
This  is  so  because  the  legislature  saw  proper  to  limit  the 
vacation  expressly  to  cases  where  the  abandoned  portion  is 
upon  the  land  of  one  person  only.  With  the  policy  of  the 
act  we  have  nothing  to  do.    It  is  simply  our  duty  to  declare 
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what  the  law  is  and  apply  it,  and  not  to  declare  what  it 
ought  to  be.  As  there  were  owners  of  the  land  besides 
Bergman  and  KIasing»  it  is  not  necessary  to  enquire  whether 
they,  being  joint  tenants,  should  be  regarded,  for  the  purposes 
of  this  statute,  as  one  person  or  otherwise. 

For  the  error  in  the  charge  given,  the  appeal  is  sustained 
at  the  costs  of  the  appellees. 


Hill  v.  Sutton  et  al. 

Dkeased  Judgment  Defendant. — Enforcement  of  Judgmeni, —  Widaw.'^'nit 
words  <'  tenant  of  real  property  "  owned  hf  a  judgment  debtor  deceased,  as  used 
in  section  642,  2  G.  &  H.  297,  do  not  apply  to  the  widow  of  the  deceased,  wbo 
may  be  living  on  the  lands  as  she  was  at  the  time  of  her  husband's  deatli. 
They  apply  to  a  person  who  holds  by  a  lease,  as  tenant. 

Same. — Enforcing  a  judgment  against  the  lands  of  a  deceased  judgment  debtor 
cannot  affect  the  interest  of  the  widow  in  such  lands. 

Practice. — Supreme  Court. — ^Where  the  evidence  is  not  all  in  the  record,  tbe 
Supreme  Court  cannot  pass  upon  the  sufficiency  of  the  evidence,  or  the  suffi* 
ciency  of  affidavits  in  support  of  a  motion  for  a  new  trial  on  account  of  newly- 
discovered  evidence. 

Same. — Surprise, — A  party  cannot  legally  and  successfully  say  that  he  was  sur- 
prised at  the  giving  of  proper  and  legal  evidence  under  an  issue  that  has  been 
fonned  by  the  pleadings,  in  the  absence  of  declarations  by  the  other  party  that 
such  evidence  would  not  be  given  on  the  trial. 

From  the  Jennings  Circuit  Court. 

C  Baker,  0.  B.  Hard,  A.  W.  Hendricks,  and  R.  D.  Dqyle^ 
for  appellant. 

C.  E.  Walker  and  y.  D.  New,  for  appellees. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellant  against 
the  appellees,  to  procure  an  execution  under  section  642,  2 
G.  &  H.  297,  and  this  is  the  complaint : 

"  James  Hill,  assignee  of  Thomas  Willcerson,  complains 
of  each  of  the  defendants^  and  says  that  heretofore,  to  wi^ 
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on  the  13th  day  of  March,  at  the  March  term  of  the  Jen- 
nings Circuit  Court,  in  the  State  of  Indiana,  in  the  year  i86i^ 
said  Thomas  Wilkerson  recovered  a  judgment  in  said  court 
against  Benjamin  R.  Sutton  for  the  sum  of  two  thousand  dollars,, 
with  costs  of  suit ;  that  by  agreement  of  said  Wilkerson  and 
said  Benj.  R.  Sutton  (entered  on  the  record),  execution  was 
stayed  for  twelve  months  on  one-half  of  said  judgment,  and 
for  eighteen  months  on  the  other  half  of  said  judgment^ 
without  any  replevin  bail. 

"That  said  Thomas  Wilkerson  afterward  assigned  and 
transferred  said  judgment  to  said  James  Hill,  a  copy  of 
which  judgment,  agreement,  and  assignment  are  herewith 
filed  and  made  part  hereof;  that  afterward,  to  wit,  on  or 
about  the  ist  day  of  March,  1870,  said  Benjamin  R.  Sutton 
departed  this  life  intestate,  at  said  county,  leaving  as  his 
heirs  Isabel  Sutton,  his  widow,  Mary  E.  Sweeney,  his 
daughter,  wife  of  Patrick  Sweeney  (who  is  also  made  a  party), 
Millard  F.  Sutton,  Langford  Sutton,  Eva  Sutton,  Edith  A* 
Sutton,  Melvin  T.  Sutton,  and  Mary  A.  Sutton,  the  children 
and  heirs  at  law  of  said  Benjamin  R,  Sutton,  deceased ;  that 
afterward,  to  wit,  on  the  i6th  day  of  March,  1870,  said  David 
Hulse  was  duly  appointed  administrator  of  the  estate  of  said 
Benjamin  R.  Sutton,  deceased,  and  was  duly  sworn  as  such 
and  took  upon  himself  the  duties  and  burdens  of  the  admin- 
istration of  said  estate;  that  said  Benjamin  R.  Sutton, 
deceased,  at  the  time  of  his  death,  was  the  owner  of  the  fol- 
lowing described  real  estate,  situate  in  said  county  of  Jen- 
nings, on  which  said  judgment  was  at  the  time^  and  still  is,  a 
lien,  to  wit :"    (Here  follows  description.) 

"  That  one  year  has  expired  since  the  issuing  of  letters  of 
administration  on  the  estate  of  said  B.  R.  Sutton,  deceased^ 
and  said  judgment  remains  due  and  unpaid,  both  principal 
and  interest ;  wherefore  plaintiff  moves  and  prays  the  court 
that  said  defendants,  the  heirs  and  administrator  of  the 
estate  of  Benjamin  R.  Sutton,  deceased, .  who  have  the 
possession  and  control  of  said  real  estate,  may  be  summoned 
Vol.  XLVII.— 38 
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to  show  cause  why  said  judgment  should  not  be  enforced 
against  said  real  estate,  and  the  estate  of  the  said  judgment 
debtor  in  their  hands  respectively,  and  that,  upon  the  hear- 
ing hereof,  the  same  may  be  so  enforced  by  order  of  the 
court,  and  execution  ordered  and  issued  for  that  purpose,  as 
provided  by  law,  and  for  all  other  proper  relief.'* 

A  demurrer  for  want  of  sufficient  facts  was  filed  by  Isabel 
Sutton,  the  widow,  and  sustained  to  the  complaint,  and  excep- 
tion taken.    The  other  defendants  answered : 

1.  General  denial. 

2.  Payment  generally, 

3.  Payment  and  satisfaction  by  giving  a  note  on  settlement 
for  the  judgment,  and  all  other  claims  and  accounts  between 
the  parties,  which  was  accepted  as  a  satisfaction,  and  which 
note  was  filed,  and  was  in  process  of  adjudication  before  the 
proper  common  pleas  court. 

Reply  of  general  denial,  trial  by  a  jury,  verdict  for  defend- 
ants, motion  for  a  new  trial  overruled,  and  judgment  on  the 
verdict. 

The  appellant's  counsel,  in  their  brief,  present  three  ques- 
tions, or  points,  for  our  consideration : 

1.  The  correctness  of  the  ruling  in  sustaining  the  demur- 
rer of  Mrs.  Sutton  to  the  complaint. 

2.  As  to  the  sufficiency  of  the  evidence  to  sustain  the 
verdict. 

3.  As  to  the  sufficiency  of  the  affidavits  for  a  new  trial,  on 
the  grounds  of  surprise  as  to  the  evidence  given,  and  for 
newly-discovered  evidence. 

As  to  the  sustaining  of  the  demurrer  of  Mrs.  Sutton  to  the 
complaint,  we  feel  clear  that  there  was  no  error.  The 
revival  or  issuing  of  an  execution  on  the  judgment  could 
not  affect  her  interest  in  the  land ;  and  the  allegation  in  the 
complaint,  that  the  defendants  were  in  the  possession  of  the 
lands,  does  not  bring  her  within  the  meaning  of  the  statute, 
which  speaks  of  a  tenant  of  real  property,  owned  by,  etc. 
We  think  that  these  words  apply  to  a  person  who  holds  the 
land  by  a  lease  as  tenant,  and  not  to  the  widow  of  the 
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deceased,  who  may  be  living  on  the  lands,  as  she  was  at  the 
time  of  her  husband's  death. 

As  to  the  sufficiency  of  the  evidence,  we  have  only  to  say 
that,  according  to  the  record,  it  is  not  all  before  us  in  a  bill 
of  exceptions,  and  therefore  we  cannot  pass  upon  it 

The  transcript,  on  page  74,  says :  "  And  the  plaintiff  then 
introduced  and  read  to  the  jury  as  evidence  the  following 
deed,  to  wit :  (here  insert)." 

There  is  no  deed  in  the  record  introduced  by  the  plaintiff; 
hence  the  bill  of  exceptions  shows  that  all  the  evidence  given 
is  not  before  us,  and  we  cannot  consider  the  sufficiency  or 
insufficiency  of  that  which  is  before  us.  It  follows,  as  all  the 
evidence  given  is  not  before  us,  that  we  cannot  tell  or  consider 
whether  the  affidavits  for  a  new  trial  for  newly-discovered 
evidence  are  sufficient  or  not ;  for  we  cannot  compare  the 
alleged  ^newly-discovered  evidence  with  that  which  was  given 
on  the  trial,  and  thus  determine  whether  a  new  trial  should 
have  been  granted  for  that  cause.  "  Accident  or  surprise, 
which  ordinary  prudence  could  not  have  guarded  against,'' 
is  made  a  cause  for  a  new  trial  under  our  code,  and  the 
motion  for  this  cause  must  be  sustained  by  affidavit 

The  following  is  the  affidavit  made  to  show  the  surprise : 
"James  Hill,  assignee  of  Thomas  Wilkerson,  plaintiff  in  the 
above  entitled  cause,  being  duly  sworn  according  to  law,  on 
his  oath  says  that,  on  the  trial  of  the  above  cause,  the  plain- 
tiff was  surprised  by  testimony  introduced  by  the  defendants. 
He  was  surprised  by  the  statement  of  the  witness  Greorge 
M.  Carter,  that  in  a  settlement  which  witness  stated  took 
place  between  plaintiff  and  Benjamin  R.  Sutton,  deceased,  in 
August,  1867,  'all  of  the  interest  due  from  said  Sutton 
to  plaintiff  was  paid  at  that  time ;'  which  statement  was  not 
true  so  far  as  the  same  relates  to  the  judgment  mentioned 
in  this  plaintiff 's  complaint;  that  this  plaintiff  did  not  know 
that  said  witness  would  make  any  sudh  statement  until  the 
same  was  made;  that  he  was  surprised  by  the  statement 
made  by  Isabel  Sutton,  the  widow  of  Benjamin  R.  Sutton, 
deceased,  made  as  a  witness  for  the  defendants,  'thatia 
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August,  1867,  said  Benjamin  R.  Sutton  placed  his  hand  upoa 
a  note  of  between  eleven  and  twelve  hundred  dollars  in  the 
presence  of  the  plaintiff  Hill,  and  said  to  witness,  that  is  all 
that  I  owe  Mr,  Hill,  or  words  to  that  effect;'  by  which  tes- 
timony plaintiff  was  surprised,  as  no  such  statement  was 
made  in  his  presence  by  said  Benjamin  R.  Sutton  to  said 
witness,  nor  to  any  one  else ;  that  it  is  true  that  said  judg* 
ment  and  the  interest  thereon  are  due  to  this  plaintiff,  and 
unpaid,  and  he  believes  if  a  new  trial  be  granted  to  him  he 
can  produce  additional  evidence  tending  to  prove  that  said 
settlement  spoken  of  in  the  evidence,  and  said  note  spoken 
of,  related  to  other  matters,  and  did  not  include  or  embrace 
the  judgment  named  in  the  complaint." 

We  do  not  think  that  this  is  such  an  affidavit,  in  contem- 
plation of  the  statute,  as  entitles  the  appellant  to  anew  triaL 
The  evidence,  at  which  the  appellant  says  he  was  surprised^ 
was  proper  and  legitimate  under  the  issues  formed  by  the 
parties,  and  we  do  not  think  that  a  party  can  legally  and  suc- 
cessfully say  that  he  was  surprised  at  the  giving  of  proper 
and  legal  evidence  under  an  issue  that  has  been  formed  by 
the  pleadings.  He  is  presumed  to  know,  and  be  prepared 
to  meet, all  the  evidence  that  may  properly  be  given  under 
the  issues  formed.  Two  witnesses  swore  more  strongly  ia. 
support  of  the  issues  on  the  part  of  the  defendants  than  the 
plaintiff  had  knowledge  they  would  swear ;  and  hence  he 
wants  a  new  trial. 

It  may  be  that  a  new  trial  will  be  given  in  or  under  some 
peculiar  state  of  facts,  on  account  of  surprise;  as  if  the  one 
party  or  his  attorney  had  said,  before  trial,  to  the  other 
party  or  his  attorney,  that  certain  evidence  would  not  be 
given,  and  on  the  trial  it  should  be  given.  But  this  is  not  such 
a  case.  See  Cummins y.  Walden^  4  Blackf.  307;  Larrimorev^ 
Williams f  30  Ind.  18 ;  Brownleev.  Kenneipp,  41  Ind.  216 ;  /bw- 
ley  V.  Sltort^  41  Ind.  180;  Bell  v.  Tanguyy  46  Ind.  49. 

There  is  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

The  judgment  is  affirmed^  at  the  costs  of  the  appellant 
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Keegan  v.  Carpenter  et  al. 

Practice. — HarmUss  Error, — ^Though  a  demurrer  to  a  pleading  has  been  erro* 
neously  overmled,  if  the  court  on  the  trial  found  that  the  pleading  was  not 
true,  the  ruling  cannot  be  a  cause  for  reversing  the  judgment 

BviDSNCE. — Hearsay, — RepresetUations  of  Maker  to  Surety, — Statements  or 
representations  made  by  the  principal  maker  of  a  promissory  note,  to  one  whom 
he  procures  to  sign  the  note  in  blank  as  surety,  in  reference  to  the  subsequent 
signing  of  the  note  by  a  third  person  as  surety,  made  in  the  absence  and  with- 
out the  authority  of  such  third  person,  are  not  admissible  in  evidence  against 
such  third  person  on  a  question  of  suretyship. 

From  the  Vanderburgh  Circuit  Court 

S.  R^  Hornbrook,  for  appellant. 

A.  Iglehart  and  y.  E.  Iglehart,  for  appellees. 

Downey,  J. — Willard  Carpenter  sued  Charles 'J.  Moflett, 
'Wilhelmina  Moifett,  and  John  W.  Keegan,  the  appellant,  on 
a  promissory  note  executed  by  the  defendants  in  the  order 
named,  the  appellant  adding  to  his  signature  the  word 
*'  security."  Wilhelmina  Moffett  filed  an  answer  by  way  of 
cross  complaint,  in  which  she  alleged  that  the  note  sued  on 
^as  brought  to  her  by  the  defendant  Charles  J.,  as  a  printed 
blank,  a  copy  of  which  she  sets  out  in  the  answer ;  that  she 
was,  by  the  representations  and  agreement  of  the  said  Charles 
J.,  that  said  note  should  be  filled  up  for  two  hundred  dollars 
only,  for  the  use  of  the  said  Charles  J.,  as  was  indicated  by 
the  figures  "  200  "  in  the  margin  of  said  blank,  induced  to 
sig^  said  blank ;  of  all  which  said  defendant  Keegan  had 
notice.  But  this  defendant  avers  that  said  Charles  J.,  and 
clefendant  John  W.  Keegan,  who  had  full  notice  of  said  agree- 
ment, afterward  and  before  said  note  was  delivered  to  the 
plaintiff,  entered  into  a  fraudulent  combination  to  cheat  and 
defraud  the  defendant ;  whereby,  in  order  to  raise  money  to 
pay  a  debt  due  from  said  Charles  J.  to  defendant  John  W., 
he,  said  John  W.,  fraudulently  and  in  violation  of  said  agree- 
ment, of  which  he  had  notice,  filled  up  said  note  for  four 
Jiundred  dollars ;  wherefore  she  says,  that  if  as  between  all 
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the  defendants  and  the  plaintifT,  the  note  is  vah'd,  still,  as 
between  this  defendant  and  the  other  defendants,  said  note 
is  fraudulent  and  void ;  and  judgment  recovered  upon  said 
note  should  be  first  levied  of  the  goods  of  the  other  defendants. 

Keegan  demurred  to  this  answer,  for  the  reason  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
him,  nor  to  entitle  her  to  the  relief  prayed  for  in  her  cross 
complaint. 

The  demurrer  was  overruled  by  the  court,  and  this  ruling 
is  the  first  alleged  error. 

Keegan  replied  to  the  answer,  or  cross  complaint,  of  Wil- 
helmina  Mof!ett,  by  general  denial. 

Wilhelmina  and  Charles  J.  Moflett  united  in  an  answer,  in . 
the  first  paragraph  of  which  it  is  alleged,  that  Wilhelmina  is 
surety  for  said  Charles  J.,  who  received  the  consideration  ; 
and,  in  the  second,  as  to  the  sum  of  forty  dollars  of  the 
amount  of  the  note,  that  the  same  was  for  usurious  interest 
retained  by  the  plaintifT.  To  this  joint  answer,  the  plaintiff 
replied  by  a  general  denial. 

Keegan  filed  an  answer,  or  cross  complaint,  in  which  he 
averred  that  he  signed  the  note  as  surety  for  Charles  J. 
and  Wilhelmina  MoiTett,  and  prayed  judgment  accordingly. 

Wilhelmina  MofTett  replied  to  the  answer,  or  cross  com- 
plaint, of  Keegan,  denying  the  same,  and  saying,  that  if  she 
was  liable  at  all,  it  was  only  as  the  co-surety  of  Charles  J. 
MofTett,  with  Keegan. 

A  trial  by  the  court  resulted  in  a  special  finding  of  the 
facts,  with  conclusions  of  law  thereon.  The  court  found, 
among  other  things,  that  Keegan  signed  the  note  as  a 
co-surety  of  Wilhelmina  for  Charles  J.  MofTett,  and  made  an 
order  that  the  amount  be  levied  first  of  the  property  of 
Charles  J.,  and  then  equally  of  that  of  Wilhelmina  and 
Keegan. 

A  motion  for  a  new  trial  was  made  by  Keegan,  which  was 
overruled ;  and  this  is  the  second  error  assigned,  and  the 
only  other  error  properly  assigned. 

We  regard  the  first  alleged  error,  if  there  was  an  error,  as- 
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having  become  unimportant  in  consequence  of  the  finding 
of  the  court  against  Mrs.  Moffett,  on  her  answer^  or  cross 
complaint.  She  sought  to  have  the  court  make  an  order 
that  the  property  of  the  other  parties  should  be  liable  on  the 
execution  before  her's,  because  the  note  had  been  filled  up 
for  a  greater  amount  than  she  consented  to  become  liable  for 
when  she  signed  the  note.  The  court  found  on  this  part  of 
the  case  against  her,  and  rendered  judgment  that  she  and 
Keegan  were  joint  sureties  for  Charles  J.  Mofiett.  Conced- 
ing that  the  court  should  have  sustained  the  demurrer  of 
Keegan  to  this  answer  and  cross  complaint,  still  as  the  court 
on  the  trial  found  that  the  pleading  was  not  true,  the  over- 
ruling of  the  demurrer  did  not  harm  the  appellant,  and  can- 
not be  a  cause  for  reversing  the  judgment. 

Charles  J.  was  a  son  of  Wilhelmina,  and  got  his  mother  to 
sign  the  blank  note  in  the  absence  of  Keegan.  The  court, 
over  the  objection  of  Keegan,  allowed  Wilhelmina  to  testify 
to  what  her  son  said  to  her  at  the  time  when  she  signed  the 
blank,  to  the  effect  that  Keegan  was  to  sign  the  note  as  a 
co-surety  with  her.  This  ruling  of  the  court  was  made  a 
ground  for  a  new  trial. 

We  do  not  see  how  this  ruling  of  the  court  can  be  sus- 
tained. The  issue  was  between  Wilhelmina  and  Keegan, 
and  it  is,  according  to  this  ruling,  to  be  determined  by  what 
was  said  by  the  son  to  his  mother  in  the  absence  of  Kee- 
gan. 

We  think  the  statements  of  the  son  were  inadmissible  as 
evidence  against  Keegan.    The  rule  is  a  familiar  one. 

It  does  not  appear,  and  is  not  even  claimed,  that  Keegan 
had  authorized  the  son  to  make  such  a  statement  to  his 
mother,  or  any  statement  whatever  on  the  subject.  See 
Schooley  v.  Fletcher^  45  Ind.  86. 

The  statements  of  the  son  to  the  mother,  in  the  absence 
of  Keegan,  fall  under  the  designation  of  hearsay,  i  Greenl. 
£v.,  sec.  124. 

The  judgment,  as  to  the  question  of  suretyship,  is  reversed. 
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with  costs,  and  the  cause  remandedi  with  instractions  to 
grant  a  new  trial  as  to  that  question. 

P[Hxuoii  filed  May  tenn,  1874;  petition  for  a  rehearing  ovenruled  November 
teRUi  1874" 


Draper  v.  Dunn. 

Bill  of  ExcEPnoNS. — ^A  bill  of  exceptions  can  not  be  regarded  as  part  of  the 
record  where  it  does  not  appear  from  the  record  that  such  bill  was  filed  within 
the  proper  time  as  required  by  statute. 

From  the  Clay  Circuit  Court 

A.  T.  Rose,  y.  y.  Stephenson,  and  ^  C.  Denny,  for  appel- 
lant 

y,  E,  McDonald  and  y.  M.  Butler,  for  appellee. 

BusKiRK,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  possession  of  and  quiet  the  title 
to  certain  described  real  estate. 

There  was  issue,  trial  by  the  cour^  resulting  in  a  finding 
for  the  appellee,  and,  over  amotion  for  a  new  trial,  judgment 
was  rendered  on  the  finding. 

The  error  assigned- is  based  upon  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  was  rendered  on  the  nth  of  May,  1871. 
The  clerk  has  copied  into  the  record  a  bill  of  exceptions 
which  was  signed  by  the  judge  on  the  7th  of  June,  1871; 
but  it  does  not  appear  from  the  record  that  such  bill  was  ever 
filed.  The  transcript  is  certified  by  the  clerk  on  the  30th  of 
June,  1 87 1,  and  was  filed  in  the  office  of  the  clerk  of  this 
court  on  the  i8th  of  August,  1873.  Nor  is  there  any  order 
of  the  court  extending  the  time  beyond  the  term  for  die  exe- 
cution and  filing  of  the  bill  of  exceptions.  The  bill  can  not 
be  regarded  as  constituting  a  part  of  the  record,  and  the 


NOVEMBER  TERM,  1874.  601 

Nicholson  v.  Boweiu 

point  being  made  and  insisted  on  by  counsel  for  appellee^  we 
must  holdi  in  accordance  with  repeated  decisions  of  this 
courts  that  there  is  no  question  presented  for  our  decision. 
The  judgment  is  affirmed,  with  costs. 


Nicholson  v.  Bowen. 

Prom  the  Wayne  Circuit  Court. 

C  H.  Burchenal,  for  appellant. 
y.  Pefty,  for  appellee. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant, 
'before  a  justice  of  the  peace,  on  an  ordinary  due-bill  signed 
by  the  appellant  and  one  Joseph  S.  Nicholson.  The  defend- 
ant, treating  the  instrument  as  a  joint  one,  pleaded  a  former 
recovery  against  Joseph  S.  Nicholson  before  a  justice  of  the 
peace,  filing  a  transcript  of  the  judgment  with  her  answer. 
From  the  record  of  that  judgment,  it  appears  that  the  appel- 
lant was  not  found,  and  that,  as  to  her,  the  action  was  dis- 
missed. A  demurrer  to  this  answer  was  sustained  both 
before  the  justice  of  the  peace  and  in  the  circuit  court,  and 
this  is  the  error  assigned  in  this  court. 

This  ruling  was  correct.  2  G.  &  H.  593,  sec.  63  ;  KitUr^ 
ingw.  Norville,  39  Ind.  183. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 


insriDEix:. 


ACCESSORY. 
See  Criminal  Law,  i6. 

ADMINISTRATOR. 
See  Executor  and  Administrator, 

ADMISSIONS. 
See  Evidence,  i. 

ADOPTED  HEIR. 

Dacent. — A  child  adopted  under  the  act  regulating  the  adoption  of  hein^ 
approved  March  2d,  1855,  is  entitled  to  inherit  from  the  adopting  parent, 
as  his  heir,  in  the  degree  of  a  child.  By  the  adoption  he  has  the  rights 
of  a  child  of  the  adopting  parent,  without  being  his  child  in  fact.  His 
identity  is  not  changed.  Under  the  law,  a  married  man  may  adopt  a  child 
without  hb  wife  joining  in  the  petition,  and  the  child  may  have  an  adopted 
father  without  an  adopted  mother,  with  the  right  of  inheritance  from  one 
and  not  from  the  other.  The  rights  of  the  lawful  children  of  the  adopting 
parent  and  the  adopted  child,  as  between  such  children,  are  not  changed 
or  affected  by  the  adoption.  No  right  is  given  to  them  to  inherit  from  or 
through  each  other.  They  are  not  only  not  brothers  and  sisters,  but  they  have 
no  rights  as  such.  By  consenting  to  the  adoption,  the  mother  of  the  child 
consents  that  the  adopting  father  shall  occupy  the  position  of  a  father  to  the 
child,  and  that  she  will  occupy  that  of  a  mother,  the  father  being  alive.  She 
does  not  surrender  her  maternal  rights,  or  her  right  of  inheritance.  On  the 
death  of  the  adopting  parent,  the  adopted  child  inherits  from  him ;  and  on  the 
death  of  the  child,  his  mother  will  inherit  the  property  so  descending  to- 
him,  to  the  exclusion  of  the  children  of  the  adopting  parent 

Bamhvulet  ux.  v.  Fe^rell^  335 

AFFIDAVIT. 
See  Criminal  Law,  8,  9;  Liquor  Law,  6. 

I.  yurat» — To  an  affidavit  made  before  a  justice  of  the  peace,  the  justice 
appended  his  jurat  in  this  form :  "  Subscribed  and  sworn  to,"  giving  the 
date,  and  officially  signing  his  name. 

NiUlt  that  this  was  a  sufficient  jurat.  Hcsea  v.  The  Siate^  180 

3.  Prosecution  by, — Nuisance, — In  a  prosecution  by  affidavit  under  the  liquor 
law  of  1859,  I  G.  &  H.  614,  for  keeping  in  a  disorderly  manner  a 
honse  where  intoxicating  liquors  were  sold,  etc.,  the  affidavit  was  insufficient 
when  it  failed  to  specify  the  acts  constituting  the  disorder.  Ib^ 

3*  Practice, — Such  cause  was  triable  in  the  common  pleas  on  the  affidavit,  wit^* 
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out  an  information,  where  the  prosecution  originated  before  a  justice  of 
the  peace.  H. 

ALTERATION  OF  WRITTEN  INSTRUMENT. 
See  Promissory  Note,  2. 

AMENDMENT. 
See  Supreme  Court,  10. 

APPEAL. 
See  Draining  Association  ;  Turnpike,  i  to  4* 

APPRAISER. 
See  Tax,  i,  2,  3,  6. 

ARREST. 

C.  Town, — Authority  of  Marshal  to  Make  Arrest, — The  marshal  of  a  town 
is  authorized  to  arrest,  without  a  warrant,  a  person  who  b  violating  an  ordi- 
nance of  the  town  in  his  presence  or  view,  whether  the  ordinance  expressly 
authorizes  him  to  do  so  or  not.  ScircU  v.  Neeves,  2S9 

d.  Same, — Authority  to  Detain  Prisoner. — If  a  person  is  arrested  by  the  mar- 
shal of  a  town  for  the  violation  of  an  ordinance,  at  eleven  o'clock  at  night, 
the  marshal  is  not  required  to  take  the  offender  before  a  justice  of  the  peace 
that  night.  And  especially  is  this  the  case  if  the  prisoner  is  so  intoxicated 
as  not  to  be  conscious  of  what  is  occurring.  In  such  case  the  prisoner 
may  be  detained  until  the  next  day,  and  until  in  a  condition  to  be  taken 
before  a  justice  of  the  peace.  R, 

ASSESSOR. 
See  Tax,  i,  2,  3,  6. 

ASSIGNMENT  OF  ERROR. 

See  Demurrer,  2;  Deposition;  Supreme  Court,  5,  7,  13;  Busek  v,  BlAH^ 

519;  Burke  v.  The  State,  528. 

ATl'ORNEY. 
.Attorneys^  Fees,    See  Pleading,  7 ;  Promissory  Note,  3  to  6, 

BANKRUPTCY. 

I.  Jurisdiction, — l/nited  States  District  Courts, — ^Where  a  district  comt  of  the 
United  Stales  has  first  acquired  jurisdiction  over  a  bankrupt,  that  jurisdiction 
is  plenary  and  exclusive  over  the  property  of  the  bankrupt  wherever  situate 
(though  in  another  district  and  state)  so  long  as  the  proceedings  in  bank- 
ruptcy are  pending.  Markson  et  at,  v.  Honey,  31 

■2.  Same, — Stay  of  Proceedings, — Mortgage. — Proceedings  in  a  suit  to  foreclose 
a  mortgage,  brought  in  a  state  court  after  an  adjudication  of  bankruptcy 
against  the  mortgagor  by  a  district  court  of  the  United  States,  will  be  stayed 
until  the  proceedings  in  bankruptcy  are  closed,  upon  motion  showing  such 
facts.  In  such  a  case,  the  further  proceedings  should  be  stayed  until  the 
proceedings  in  bankruptcy  are  closed,  though  the  mortgaged  property  may 
have  been  ordered  by  the  district  court  to  be  sold  clear  of  the  mortgage,  for 
such  order  is  subject  to  be  changed,  so  as  to  direct  the  property  to  be  sold 
subject  to  the  mortgage,  when  the  mortgagee  can  proceed  to  foreclose.    Jh* 

3.  Practice. — New  Trial, — In  a  suit  to  foreclose  a  mortgage,  the  overruling  of 
a  motion  to  stay  further  proceedings  until  proceedings  pending  in  bank- 
ruptcy shall  be  closed,  is  not  a  reason  for  a  new  trial.  Ikm 
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BASTARDY. 

1.  Evidence. — ^When  the  mother  of  an  alleged  bastard  child  dies  during  the  pen- 

dency of  proceedings  in  bastardy,  her  examination  taken  and  reduced  to  writ- 
ing bv  the  justice  of  the  peace,  and  properly  certified  by  him,  may  be  read 
in  evidence  on  a  subsequent  trial  in  the  circuit  court. 

BroyUs  v.  The  State,  ex,  rel.  DeLong,  251 

2.  Same, — ^Where  the  written  examination  of  the  mother  has  been  read  on  the 

trial  in  the  circuit  court,  parol  evidence  of  what  she  testified  to  on  the  trial 
before  the  justice  is  not  admissible.  lb, 

BILL  OF  EXCEPTIONS. 

See  Practice,  2 ;  Record,  1,2;  Supreme  Court,  2, 12. 

!•  Motion  to  Strike  Out. — ^The  action  of  the  court  in  overruling  a  motion  to  strike 
out  part  of  a  pleading  cannot  be  presented  to  the  Supreme  Court  when  the 
question  has  not  been  reserved  by  bill  of  exceptions. 

Dobell  V.  Bradley  etal,;26$, 

2.  Time  of  Filing, — ^Where  it  does  not  appear  at  what  time  a  bill  of  exceptions 
was  filed,  it  cannot  be  regarded  as  properly  in  the  record.  Ibm 

5.  Deed. — A  bill  of  exceptions  may  show  that  a  certain  deed  was  given  in  evi- 
dence ;  yet  if  it  is  not  set  out,  its  contents  can  not  be  known  or  considered 
on  appeal.  Huddleston  et  at,  v.  Ingels  et  al.,  49S 

4.  Time  of  Filing. — A  bill  of  exceptions  can  not  be  regarded  as  part  of  the 
record  where  it  does  not  appear  from  the  record  that  such  bUl  was  filed 
within  the  proper  time  as  required  by  statute.  Draper  v.  Dunn,  6fx> 

BILL  OF  EXCHANGE. 

1.  Waiver  of  Demand  and  Notice. — ^Where  the  indorsers  of  a  bill,  by  writing 

on  the  back  of  the  bill,  waived  demand  of  payment  and  notice  and  protest 
without  any  qualification  or  limitation,  the  indorsers  could  not  show  a  parol 
agreement  between  the  indorsers  and  holder,  made  at  the  same  time  the 
waiver  was  signed,  that  the  waiver  should  only  extend  for  a  certain  time. 

Hayes  v.  Fitch,  Adm^r,  21 

2.  Extension  of  Time  by  Holder  and  Acceptor.,— Burden  of  Proof. — ^Where 

an  accommodation  indorser  of  a  bill  answers  that  the  holder  and  acceptor^ 
by  an  agreement,  for  a  valuable  consideration,  extended  the  time  of  pay- 
ment of  the  bill  without  the  consent  or  knowledge  of  the  indorser,  and  a 
reply  in  denial  is  filed,  if  the  defendant  prove  the  extension  of  time  by  the 
agreement  of  the  holder  and  acceptor,  the  burden  of  proof  then  shifts  upon 
the  plaintiff  to  show  that  the  defendant  had  knowledge  of  and  consented  to 
said  extension.  Jb^ 

BILLS  AND  NOTES. 
See  Bill  op  Exchange;  Promissory  Note. 

BOND. 

See  Debcand;   Executor  and  Administrator,  3  to  6;  GUARDIAN  ani> 

Ward,  2  to  10;  Township  Trustee.   . 

BURDEN  OF  PROOF. 

See  Bill  of  Exchange,  2 ;  Criminal  Law,  3;  Evidence^  6 ;  Negligence^ 

16;  Real  Property,  Action  to  Recover,  3. 

CANAL  LANDS. 
See  Vendor  and  Purchaser,  3^  4. 
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GASES  OVERRULED  OR  MODIFIED. 

1.  IMsound Mmd,'-CaHtract,^ViMtt  r.  Weakley's  Estate,  34  Iiid«  iSt,  dv- 

tingnishedy  and  Brown  v.  Freed,  43  Ind.  253,  modified. 

MusselmanY,  Cravens  eicL^l 

2.  New  Trial, — More  than  Two  New  Trials, — Roberts  v,  Robeson,  22  Ind. 

456,  and  Carmichael  v.  Geary,  27  Ind.  362,  modified.    Shirts  v.  Jrons^  445 

3.  Comnum  Carrier, — Negligence, — Contract. — ^Wrightv.Gaff,  6Ind.  416;  The 

I.  &  C  R.  R.  Co.  V.  Remmy,  13  Ind.  518 ;  The  Ind.  Cen.  R.  W.  Co.  tr. 
Mundy,  21  Ind.  48;  and  Thayer  v.  The  St.  L.,  etc.,  R.  R.  Co.,  22  Ind.  26, 
overruled.  TheO,^ M.  R.  W.  Co.  t.&%,47I 

4.  Gm^^OT/^.— Whittem  v.  The  State,  36  Ind.  195,  modified. 

Burkey.  TheState^^ 

CEMETERY. 
See  Specific  Pbrfoucancb. 

CIRCXnT  COURT. 
See  Constitutional  Law,  i. 

CITIZEN. 
See  Constitutional  Law,  3. 

CITY. 

See  Negugencb,  5;  Town,  4,  5, 6. 

fl.  Annexation  of  Platted  Territory, — ^The  common  council  of  a  city  has 
authority  to  annex  territory,  and  extend  its  boundary  so  as  to  indade  lots 
laid  off  and  platted  adjoining  the  city,  if  the  plat  has  been  legally  rcccnded 
in  the  recorder's  office  of  the  county,  but  not  otherwise. 

Taylor  et  aU  v.  The  City  of  Fort  Wayne  et  oL,  274 

2.  Construction  of  Statute, — Cities,^AMropriation    of  Private  Property  t» 

Construct  Sewers, — ^Under  the  act  of  1867  for  the  incorporation  of  dties, 
a  city  does  not  possess  the  power  to  condemn  and  appropriate  private  prop- 
erty for  the  construction  of  sewers.  Allen  v.  Jona^  43S 

3.  Same, — ^The  forty-third  subdivision  of  the  fifty-third  section  of  the  act  of 

1867  for  the  incorporation  of  cities,  which  provides  that  the  common  coim- 
cil  may  enforce  ordinances  « to  construct  and  regulate  sewers,  drains,  and 
cisterns,  and  provide  for  the  pa3rment  of  the  cost  of  constructing  the  same," 
does  not  confer  the  power  to  condemn  and  appropriate  private  propextyfor 
the  construction  of  sewers.  R, 

4.  Same, — The  fifty-first  subdivision  of  section  53  of  the  act  of  1867  for  the  incor- 

poration of  cities,  which  provides  that  the  common  coundl  may  enforce 
ordinances  "  to  provide  on  what  terms  real  estate  in  such  city  may  be 
drained  by  means  of  surface  or  underdrains  over  and  across  other  real 
estate  therein,"  relates  to  the  construction  of  drains  by  one  land-owner 
over  and  across  the  lands  of  another,  and  not  to  the  construction  of  pablie 

COLLATERAL  PROCEEDINa 
See  GuAKDiAN  and  Wako,  i. 

COMMON  CARRIER. 
See  Negugencb,  10  to  17. 

CONSPIRACY. 
See  Criminal  Law,  15. 
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CONSTITUTIONAL  LAW. 

See  Liquor  Law,  5. 

C.  T^le  cf  Act— Criminal  Law,-^Circuit  Court. ^ Affidavit. —H^ait  title  of  the 
act  entitled  "  an  act  rdating  to  prosecutions  by  affidavit  and  information" 
(Acts  1873,  p.  183)  does  not  embrace  the  subject  of  prosecutions  for  mis> 
demeanors  by  affidavit  alone ;  and  a  prosecution  for  a  misdemeanor  can- 
not be  conmienced  by  affidavit  alone  in  the  circuit  couit. 

Byrne  v.  The  State,  I20 

2.  Corporation, — ^This  State  has  the  constitutional  right  to  prescribe  the  terms  on 

which  corporations  organized  in  other  states  of  the  Union  may  transact 
business  in  this  State.  The  Farmers,  etc..  Ins,  Co,  v.  Harrah,  236 

3.  Same. — ^While  corporations  are  recognized  as  citizens,  for  some  purposes,  of 

the  state  of  their  creation,  a  corporation  is  not  a  citizen  within  the  meaning 
of  that  clause  of  the  Constitution  of  the  United  States  which  declares  that 
the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states ;  and  a  corporation  created  by  a  state 
can  exercise  none  of  the  functions  or  privileges  conferred  by  its  charter  in 
any  other  state,  except  by  the  consent  and  comity  of  the  latter.  Jb* 

CX)NTEMPT. 

Constructive  Contempt, — Evidence. — Answer  Denying  Affidavit  a$id  AUegit^ 
Intiocence. — Where  a  person  charged  with  a  constructive  contempt  in  pro- 
curing a  witness  to  absent  himself  appears,  and,  in  answer  to  a  rule,  makes 
a  sworn  statement  that  the  matters  in  the  affidavit  are  not  true,  and  alleges  a 
state  of  facts  consistent  with  his  innocence,  and  that  there  was  no  inten- 
tion to  interfere  with  the  process  of  the  coiirt,  he  should  be  discharged ; 
and  it  is  error  for  the  court  to  proceed  and  bear  evidence  of  the  truth  of  the 
original  affidavit  and  the  falsity  of  the  answer.  The  opinion  in  the  case  of 
JVhittem  v.  The  State,  36  Ind.  195,  modified  in  conformity  with  the  above 
rule.  Burke  V,  The  State,  528 

CONTRACT. 

See  Corporation,  2;  Minor;  Parties,  x»  2, 3;  Pleading,  2, 22. 

1»  Deed, — Contemporaneous  Parol  Agreement. — ^The  express  terms  of  a  deed 
cannot  be  varied,  changed,  or  controlled  by  a  contemporaneous  parol 
agreement.  Barnes  v.  Bartlett,  98 

2.  Notice. — Acceptance, — If,  where  one  makes  a  contract,  generally,  to  pay  the 

debts  of  another,  and  the  contract  is  rescinded  and  cancelled  before  the  for- 
mer has  notice  that  the  creditor  will  accept  the  benefits  of  the  contract,  such 
creditor  cannot  enforce  the  contract  Durham  v.  Bischof  et  al.,  211 

3.  Demand, — ^Where  one  makes  a  contract  with  another  to  pay  the'debts  of  the 

latter,  before  an  action  can  be  maintained  against  the  former  by  a  cred- 
itor, a  demand  of  payment  is  necessary.  R. 

CONVERSION. 

Where  A.  gave  to  B.  personal  property  belonging  to  C,  in  payment  for  services 
rendered  by  B.  to  A.,  a  demand  of  the  property  by  C.  of  B.,  and  negotia^ 
tions  between  them  in  reference  to  the  surrender  of  the  property,  not  end- 
ing in  a  perfected  arrangement  for  its  surrender,  did  not  relieve  A.  from  his 
liunlity  to  C  for  the  conversion  of  the  property. 

Freeman'^,  Peckham,   Z47 

CONVEYANCE. 

See  Vendor  and  Purchaser,  i,  2. 

Daeriftion  of  Property, — A  deed  conveying,  in  general  terms,  without  a  spe- 
cific description  of  the  property,  all  of  the  vendor's  real  and  personal  estate^ 
inherited  ihnn  a  person  named,  is  good.  Barms  ▼.  Bartlett^  99 
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CORPORATION. 

See  Cnv;  Constitdtional  Law,  2, 3 ;  Insurancb;  Judgbient  and  Decree^ 

2;  FLEADiNGy4;  Tax,  8, 9;  Turnpike. 

I.  Pleading,'--'\n  an  action  on  the  original  articles  of  association  to  recover  a 
subscription  to  a  corporation  to  be  formed,  the  complaint  must  show  that 
all  the  requirements  of  the  statute  for  the  organization  of  the  ooiporation  have 
been  complied  with«  Neison  v.  Blakey,  38 

3.  Qmtraci. — UHra  Virts,-^lt  is  the  general  doctrine  that  corporations  pos- 
sess the  powers  expressly  conferred  by  law,  and  such  implied  powers  as  are 
necessary  to  enable  them  to  exercise  the  powers  expressly  granted,  and  no 
odiezs ;  yet,  although  there  may  be  a  defect  of  power  in  a  corporation  to  make 
a  contract,  if  a  contract  made  by  it  is  not  in  violation  of  the  charter  of  the 
corporation,  or  of  any  statute  prohibiting  it,  and  the  corporation  has  by  its 
promise  induced  a  party,  relying  upon  such  promise  and  in  execution  of 
the  contract,  to  expend  money  and  porform  his  part  of  the  contract,  the  cor- 
poration is  liable  on  the  contract. 

The  Siaie  Board  of  AgricuUurey.  The  CUixem  Street  J?.  W.  Co^  407 

COSTS. 

See  Pleading,  15. 

Demurrer, — Where  a  demurrer  is  erroneously  sustained  to  a  complaint,  and  the 
cause  is  reversed  on  account  of  such  error,  and  finally  disposed  of  by  a  judg- 
ment for  the  defendant,  the  costs  made  before  the  demurrer  was  sustained 
should  be  taxed  to  the  plaintiff.     The  Excelsior  Drammg  Co,  v.  Brow»t  19 

COUNTY  CLERK. 

/hy^— The  county  clerk  is  not  entitled  to  an  allowance  of  three  dollars  per 
day  for  attendance  as  clerk  upon  the  sessions  of  ^e  circuit  court  or  coait 
of  common  pleas.         JCerr  v.  The  Board  of  Conurirs  offbuntetm  Co.,  63 

COUNTY  COMMISSIONERS. 
See  Town,  4, 5. 

COUNTY  TREASURER. 
See  Turnpike,  5. 

COVENANT. 
See  Vendor  and  Purchaser,  5* 

COVERTURR 
See  Husband  and  Wife. 

CRIMINAL  LAW. 
See  Affidavit,  i,  2, 3 ;  Constitutional  Law,  i  ;  Liquor  Law. 

1.  Indictment. — Seduction, — An  indictment  for  seduction,  chaining  that  the 

seduction  was  '<  by  means  of  a  promise  of  marriage,"  instead  of  using  the 
words  of  the  statute,  "  under  a  promise,"  etc.,  is  good. 

Sttnehouse  v.  The  State,  ll 

2.  Evidence. — Cross-Examination* — On  the  trial  of  a  defendant  on  an  indict- 

ment for  seduction  under  a  promise  of  marriage,  witnesses  who  have  tes- 
tified, on  behalf  of  the  prosecution,  that  the  defendant  kept  company  with 
the  female  alleged  to  have  been  seduced,  and  that  they  walked  and  rode 
together  a  few  times,  may  be  cross-examined  by  the  defendant  for  the  pv- 
pose  of  proving  that  at  the  same  time  other  men  kept  company  with  her  in. 
like  manner.  JSL 
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3.  Former  Comnctian^^Burden  of  Proof, — ^Where  a  fonner  conviction  is  the 

defence,  the  burden  of  proof  is  upon  the  defendant  to  prove  that  the  offence 
charged  is  the  identical  one  for  which  he  has  been  formerly  tried. 

Coopery,  The  State^  61 

4.  Same, — ^Where  there  were  three  indictments  against  a  person  for  selling  liquor 

to  a  certain  minor,  and  on  the  trial  of  one  of  them  the  proof  was,  that  the 
defendant  had  sold  to  the  prosecuting  witness  two  or  three  glasses  of  intoxi- 
cating beer,  of  which  sales  the  witness  had  testified  at  the  former  trials  of  the 
other  two  indictments,  on  one  of  which  defendant  was  convicted,  and 
on  the  other  of  which  he  was  acquitted,  because  the  sale  had  been  mside  in 
his  absence  by  his  son ; 
Held^  that  the  evidence  of  former  acquittal  or  conviction  was  not  sufficient.    Jb» 

5.  Pleading, — Answer     to    Indictment   for    Betting  on    Election, — To  an 

indictment  for  betting  upon  the  result  of  an  election,  an  answer  that  before 
the  indictment  was  found  or  presented,  the  defendant  was  compelled  by 
the  grand  jury  to  testify  as  a  witness  in  said  cause,  and  disclose  all  the  facts 
and  matters  alleged  in  the  indictment,  and  to  prove  the  offence  charged 
therein,  is  bad.  The  State  v.  Henderson,  127 

6.  Betting  on  Election. — Betting  upon  the  result  of  an  election  is  not  gam- 

ing. Jb. 

7.  Venue. — Evidence, — Where,  on  the  trial  of  an  indictment,  the  evidence  does 

not  show  that  the  crime  was  committed  in  the  county  in  which  it  is  alleged 
in  the  indictment  to  have  been  committed,  there  can  be  no  conviction. 

Gastnery,  The  State ,1^ 

8.  Affidavit. — yusiice  of  the  Peace, — Liquor  Law. — An  affidavit  in  a  criminal 

prosecution,  under  the  act  of  February  27th,  1873,  ^^  regulate  the  sale  of 
intoxicating  liquors,  before  a  justice  of  the  peace,  is  sufficient  if  the  offence 
is  charged  **  as  the  affiant  verily  believes."        Deveny  v.   The  State,  208 

9.  Same, — Trial, — Pleading, — In  prosecutions  before  justices  of  the  peace,  two 

offences  may  be  charged  in  one  affidavit,  and  both  may  be  tried  together.  lb, 

10.  Same, — Liquor  Law, — On  the  trial  of  a  prosecution  for  selling  intoxicating 
liquor  to  a  person  in  the  habit  of  getting  intoxicated,  the  evidence  must 
show  what  kind  of  liquor  was  sold,  or  that  it  was  intoxicating.  Jb» 

11.  Same. — ^Where  the  defendant  in  a  prosecution  for  selling  intoxicating  liquor 
to  a  person  in  the  habit  of  getting  intoxicated  had  no  knowledge,  at  the 
time  of  the  sale,  of  the  habit  of  intoxication  of  such  person,  who  was  a 
stranger  to  the  defendant,  was  sober  at  the  time,  and  had  not  the  appear- 
ance of  being  a  person  in  the  habit  of  getting  intoxicated,  he  is  entitled  to 
an  acquittal.  Jb. 

I2«  Venue. — Liquor  Law. — In  a  prosecution  for  selling  intoxicating  liquor  to  a 
person  in  the  ^bit  of  getting  intoxicated,  the  only  evidence  as  to  the  place 
of  the  sale  was  that  it  was  "  at  Noblesville." 

Held,  that  the  evidence  as  to  venue  was  insufficient.       Deck  v.   The  State,  245 

13,  Indictment.  —  Gaming. — Billiard  Table.-^  Minor.'—Kn.  indictment  under 
a  statute  making  it  a  misdemeanor  for  any  person  owning,  etc.,  any  billiard^ 
bagatelle,  or  pigeon-hole  table,  to  allow,  suffer,  or  permit  any  minor  to 
play  billiards,  bagatelle,  or  any  other  game  at  or  upon  such  table,  and  inflict- 
ing a  fine  for  each  game  so  allowed,  suffered,  or  permitted  to  be  played, 
must  charge  that  a  game  was  played,  and  name  the  person  with  whom  it  was 
played  by  the  minor,  or  give  a  reason  why  he  is  not  namcd« 

Zook  V.   The  State,  463 

14.  Indictment. — An  indictment  for  an  assault  and  battery  with  intent  to  murder 
is  sufficient,  if  it  describes  the  assault  and  battery  in  the  language  of  the  stat- 
ute creating  that  offence,  and  charges  the  felony  intended  in  the  language  of 
the  statute  defining  the  crime  of  murder.  A  specific  description  of  the  assault 
and  battery  is  not  necessary.  Williams  v.  The  State,  56^ 

Vol.  XLVIL— 39 
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I5«  Evidence, — Cihconspiraiar^^^Declarattom  of, — On  the  trial  of  A.  for  an 
assault  and  battery  with  intent  to  commit  murder,  evidence  having  been  given 
tending  to  prove  a  conspiracy  between  A.  and  B.  to  commit  offences  of  force 
and  violence,  and  it  having  been  shown  that  B.  was  the  active  assailant  in. 
the  assault  and  battery  in  Question,  A.  being  present  aiding  and  abetting 
him,  evidence  was  received  of  prior  declarations  of  B.  as  to  the  intended 
course  of  conduct  of  hin^elf  and  A.  which  resulted  in  the  offence  for  which 
A.  was  on  triaL 

Held,  that  the  evidence  was  properly  admitted.  Ib» 

1 6.  principal  and  Accessory . — A  person  who  is  present  aiding  and  abetting  in 
the  commission  of  a  felony  is  a  principal,  and  not  an  accessoiy.  He  is  a 
principal  in  the  second  degree,  but  may  be  indicted  as  principal  in  the  first 
degree,  and  the  indictment  will  be  sustained  by  proof  of  his  being  principal 
in  the  second  degree.  Jb, 

DAMAGES. 

See  Negligence,  7. 

DECEDENTS'  ESTATES. 

See  Executor  and   Administrator;  Guardian  and  Ward,  8,  9,  10; 

Tax,  4. 

Executor  de  Son  Tort, — ^To  a  suit  by  an  administrator  changing  that  the  defend- 
ant converted  to  his  own  use  five  hundred  dollars  ofmoney  left  by  the  dece- 
dent, the  defendant  answered  that  he  had  loaned  the  identical  money  to 
the  decedent,  who  had  it  on  hand  at  the  time  of  his  death ;  that  his  widow 
at  the  time  of  his  death  took  possession  of  the  money,  and  represented  to  the 
defendant  that  she  would  take  out  letters  of  administration,  and  requested 
him  to  take  back  said  money  and  deliver  to  her  the  note  the  deceased  had 
given  him  therefor,  which  he  did.  The  answer  did  not  state  whether  or 
not  the  estate  was  solvent  or  insolvent,  nor  was  it  pleaded  as  a  set-off. 

Held,  that  the  answer  was  insufficient  Xodinson  v.  Isenhmoer^  199 

DEFAULT. 

I.  New  Trial, — Real  Property,  Action  to  Recover, — A  new  trial  cannot  be 
granted  the  defendant  in  an  action  to  recover  real  property,  as  a  matter  of 
right,  when  judgment  has  been  rendered  against  him  by  default.  Section 
601  of  the  code  was  intended  to  provide  a  new  remedy  in  actions  relating 
to  real  property,  only  where  there  has  been  a  judgment  rendered  on  a  trial 
of  the  merits  of  the  cause.  Fisk  v.  Baker,  534 

3.  Same. — A  default  is  a  confession  of  the  complaint,  and  judgment  is  ren- 
dered without  a  trial  of  any  issue  of  law,  or  of  fact ;  it  is  a  contradiction 
of  terms,  therefore,  to.speak  of  a  new  trial  in  a  cause  where  there  has  been 
no  trial.  •  Jb^ 

3.  Status  of  Defendant   After, — A   defaulted    defendant    has   no  standing 

in  court,  except  for  two  purposes:  one  is  to  have  the  default  set  aside,  and 
the  other  is  to  appear  and  contest  the  amount  of  damages.  lb. 

4.  Same, — Setting  aside  a  judgment,  without  also  setting  aside  a  default  on  which 

it  was  rendered,  does  not  relieve  a  defendant  from  the  consequences  of  such 
default,  but  it  remains  in  force ;  and  unless  relieved  against  within  two  years, 
in  the  cases  provided  for  in  section  99  of  the  code,  as  amended  in  3  Ind. 
Stat  373,  it  is  not  in  the  power  of  the  court  to  afterward  grant  such 
relief.  /J. 

DEMAND. 

See  Contract,  3. 

Suit  on  Guardian^ s  Bond  Against  Heirs  of  Surety^^~AxL  action  may  be  main- 
tained upon  a  guardian's  bond  against  the  principal  and  the  heirs  of  a 
deceased  surety  without  previous  demand. 

Ports  etal  v.  The  State^  exreL  Ikms,  345 
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DEMURRER. 

Set  Costs;  Guardian  and  Ward,  2,3;  Misjoinder;  Parties,  i;  Plead- 
ing, 5, 10;  Practice,  3 ;  Supreme  Court,  i. 

;■.  ybint  Demurrer, — ^A  joint  demurrer  to  several  paragraphs  of  an  answer 

should  be  overruled,  if  any  one  of  the  paragraphs  isgoodl 
The  Excelsior  Draining  Co.  v.  Brown,  19 ;  ToweilY,  Pence,  304 ;  Davidson  et 
al.  v.  King  et  a/.,  372.       • 

^  Justice  of  the  Peace, — Supreme  Court, — A  ruling  upon  a  demurrer  to  a  com- 
plaint in  the  court  of  a  justice  of  the  peace  can  not,  in  the  Supreme  Court,  be 
assigned  as  error.  Nelson  v.  Blakey,  38 

3.  Same, — ^Where,  on  appeal  from  a  justice  of  the  peace  to  the  circuit  court, 
the  plaintiff  demurs  to  an  answer,  the  demurrer  reaches  back  to  the  com- 
plaint. *  Ih. 

^  Practice. — It  is  not  error  to  sustain  a  demurrer  to  a  paragraph  of  answer, 
when  the  same  defence  is  pleaded  in  another  paragraph  which  remains  in  the 
record.  Patterson  et  al,  v.  Lord,  203 

'5*  Complaint, — ^Where  one  of  several  paragraphs  of  a  complaint  is  good,  a  gen- 
eral demurrer  to  the  complaint  should  be  overruled.    Rhodes  ▼.  Piper,  457 

DEPARTURR 
See  Pleading,  19,  20. 

DEPOSITION. 

.Suppression  of, — ^The  suppression  of  a  deposition  can  only  be  urged  as  aground 
for  a  new  trial,  and  is  not  available  as  an  assignment  of  error. 

Patterson  et  al,  v.  Lord,  203 

DESCENT. 

See  Adopted  Heir. 

Statutc^-^Seetion  26, — Section  26  of  the  statute  of  descents,  i  G.  &  H.  296, 
was  in  force  in  the  year  1870;  it  should  be  construed  as  if  it  provided  that 
if  a  hasband  or  wife  die,  leaving  any  estate  undevised,  and  leaving  no 
child  and  no  father  or  mother,  Sie  whole  of  such  estate  shall  descend  to 
the  survivor;  the  word  "intestate"  refers  to  property,  and  not  to  the  dece- 
dent Lindsay  etal,  v.  Lindsay  et  al,,  283 

DOG  TAX. 
See  Schools. 

DRAINING  ASSOCIATION. 

See  Repeal  of  Laws,  3. 

appeal  from  Assessment, — Pleading. — On  an  appeal  by  a  land-owner  from  an 
assessment  made  upon  his  lands  to  aid  in  the  construction  of  the  ditch  of 
a  draining  association,  there  should  be  no  demurrers,  no  answers,  and  no 
replies.  The  Arctic  Ditchers  v.  Coon,  201 

DURESS. 

Promissory  Note, — No  recovery  can  be  had  upon  a  note  which  the  maker  was 
induced  to  give  either  by  duress  of  his  person  or  to  regain  possession  of  his 
property  un&wfully  withheld.  Bennett  v.  Pord,  264 

EMINENT  DOMAIN. 

See  City,  2,  3,  4. 

^The  right  of  eminent  domain  lies  dormant  in  the  State  until  legislative  action  is 
had  pointing  out  the  occasion,  mode,  conditions,  and  agencies  for  its  exercise  % 
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and  it  shmdd  never  be  eKerdsed  except  when  the  public  interest  dearly 
demands  it,  and  then  cautiooBly  and  in  accordance  with  law. 

AHen  V.  ybnesg  43^ 
ESTATE  AT  WILL. 

See  Landlord  and  Tenant,  i,  2. 

ESTOPPEL. 

See  Unsound  Mind; 'Will,  i. 

EVIDENCE. 

SeeBASTARDY,  X,  2;  Bill  of  Exchange,  2;  Contempt;  Criminal  Law, 
2,  7,  15;  Executor  and  Administrator,  4 ;  Liquor  Law,  2,  3;  Neg- 
ligence, 4,  14  to  17;  Pleading,  12,  13;  Practice,  2;  Principal  and 
Surety,  5;  Promissory  Note,  i,  4;  Real  Property,  Action  to 
Recover,  2,  3;  Supreme  Court,  2,  3,  4,  6,  8,  11,  14;  Turnpike,  4; 
Vendor  and  Purchaser,  i,  2. 

I.  InstrucHan  to  yury, — An  instruction  to  a  juzy  embodying  the  observa- 
tions in  section  200,  i  Greenleaf 's  Evidence,  on  the  uncertain  character  of 
verbal  admissions,  declaring;  that  "all  verbal  admissions  ought  to  be 
received  with  great  caution,'*  etc.,  was  erroneous,  which  omitted  the  follow- 
ing portion  of  said  section :  "  But  where  the  admission  is  deliberate!/ 
made  and  precisely  identified,  the  evidence  it  aflfords  is  often  of  the  most 
satisfactory  nature.'*  Hill  v.  Newman,  187 

3.  Same. — ^It  is  error  to  admit  evidence  that  a  party  to  a  suit  was  silent  when 
his  adversary  testified  to  certain  facts  prejudicial  to  him  on  a  former  trial. 
No  presumption  of  acquiescence  arises  from  silence  under  such  circum- 
stances, because  the  party  affected  is  not  at  liberty  to  dispute  or  contradict 
the  statements  of  a  witness  while  testifying. 

Broyles  v.   The  Slate^  ex  rel,  DeLong^  251 

3.  Irrelevant, — A  j  udgment  will  not  be  reversed  because  of  the  admission  of  irrti- 

evant  evidence  harmless  in  its  character.  lb, 

4.  Cross-Examinatum, — A  cross-examination  must  be  limited  to  matters  abonfr 

which  the  witness  has  testified  in  chief.  lb, 

5.  Sheriff^ 5  Deed, — A  sheriff's  deed  of  conveyance,  of  itself,  is  not  evidence 

of  the  authority  of  the  sheriff  to  sell,  or  of  a  judgment  or  execution. 

Huddlesion  et  aL  v.  Ingels  et  al.,  49S 

6.  Action  to  Recover  Real  Estate, — In   an  action  to  recover  real  estate,  the 

plaintiff  must  recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's.  Jb, 

7.  Same. —  Title, — It  is  not  sufficient,  in  an  action  to  recover  real  estate,  for 

the  plaintiff  to  trace  his  title  back  to  a  remote  grantor,  without  further  evi- 
dence of  title  or  possession  in  such  grantor.  lb, 

3.  Negligence, — On  the  trial  of  an  action  against  a  telegraph  company,  for 
negligence  in  permitting  telegraph  poles  to  fall  and  suspend  the  wires 
across  a  highway,  where  a  question  is  raised  as  to  the  soundness  of  the 
poles,  it  is  error  to  admit  evidence  of  the  condition  of  other  poles  forty  or 
sixty  rods  away,  without  any  evidence  to  show  that  they  were  of  the  same 
kind,  put  up  at  the  same  time,  and  equally  exposed. 

The  Western  Union  Tel.  Co,  v.  Levi^  552 

EXECUTION. 

See  Mortgage,  8  to  xi. 

EXECUTOR  AND  ADMINISTRATOR. 

See  Decedents'  Estates  ;  Guardian  and  Ward,  i  ;  Judgment  and  Decree^ 

3,  4;  Pleading,  12;  Will,  i. 

X.  Pleading. — Infunction, — Administrator, — The  administrator  of  the  estate  of 
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one  who  was  replevin  bail  for  the  stay  of  execution  on  a  judgment  cannot 
maintain  an  action  to  enjoin  the  levy  of  an  execution  issued  on  such  judg- 
ment, upon  the  real  estate  of  his  intestate,  where  he  does  not  show  that  he 
will  be  injured  in  his  representative  capacity  by  the  sale  of  the  real  estate, 
or  that  it  is  necessary,  or  will  become  necessary,  to  sell  the  real  estate  to  pay 
tiie  debts  of  the  intestate,  or  that  the  personal  estate  is  insufficient  to  pay 
the  debts,  or  that  the  judgment  debtor  has  property  sufficient  to  pay  the 
debt  within  reach  of  &e  execution. 

Edwards  et  al,  v.  HaversHck^  Adm^r,  138 

d.  Administrator* — Heal  Estate, — It  is  only  where  the  personal  estate  is  insuffi- 
cient to  pay  the  debts  of  the  deceased,  that  the  adxninistrator  has  anything 
to  do  with  the  real  estate.  lb, 

^,  Administrator  De  Bonis  Non, — Suit  on  Bond  of  Former  Administrator,'^ 
Parties, — An  administrator  de  bonis  non  may  sue  a  former  administrator 
of  the  same  estate  on  his  official  bond,  and  the  executor  of  a  surety  upon 
such  bond  may  be  joined  in  such  suit 

Afyers,  Ex^r,  v.  TTke  State,  ex  ret,  AfeCray,  Adm*r,  293 

4«  Evidence, — Execution  of  Bond, — ^Where  the  execution  of  a  bond  sued  on  is 
not  proved,  but  the  bond  is  read  in  evidence  against  the  executor  of  a  deceased 
surety  on  Uie  bond,  without  objection  on  that  ground,  the  failure  to  prove 
its  execution  will  not  be  error.  Objections  to  the  introduction  of  the  bond 
on  grounds  other  than  a  failure  to  prove  its  execution  will  not  be  suffi- 
cient to  raise  the  question  of  such  failure.  Jb. 

5.  Decedent^  Estates, — Jurisdiction, — Claim  Against  Estate  of  Joint  Obligor, — 
"Where  the  legal  representative  of  a  decdsised  joint  obligor  is  a  proper  or 
necessary  party  defendant  in  a  suit  on  the  joint  obligation  against  the  sur- 
vivors, the  court  has  jurisdiction  to  tiy  the  claim  against  the  decedent's 
estate.  /^. 

/6»  Judgmentj'^Joint  Action, — Administrator, — ^In  a  joint  action  brought  against 
an  administrator  and  others  on  a  joint  obligation,  the  judgment  may  oe  against 
all  the  ipaities  for  the  full  amount,  and  not  against  the  administrator  for  a 
proportionate  amount  lb. 

FALSE  IMPRISONMENT. 

See  Arrest,  i,  2.  ^ 

Anstoer, — An  answer  of  justification,  in  an  action  for  false  imprisonment,  suffi* 
dently  identifies  the  imprisonment  justified  if  it  is  stated  to  be  the  same 
imprisonment  complained  of  by  the  plaintiff.  Scircle  v.  Neeves,  289 

FEES  AND  SALARIES. 
See  County  Clerk. 

FORFEITURE. 
See  Liquor  Law,  ii,  12,  13. 

FRAUD. 

See  Pleading,  9. 

.Instruction, — Fraud  and  Warranty, — In  an  action  for  fraud  and  warranty  in  fhe 
sale  of  personal  property,  it  is  error  to  instruct  the  jury  that  if  the  plain- 
tiff made  an  examination  of  the  property  for  himselt  he  can  not  recover, 
unless  the  defendant  warranted  the  property  to  be  of  a  certain  kind  or 
character,  and  it  did  not  comply  with  the  terms  of  the  warranty. 

Meek  ▼.  Keene^  77 

GAMING. 
See  Criminal  Law,  13. 
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GUARDIAN  AND  WARD. 

See  Debcand;  Husband  and  Wife,  i,  2. 

I.  Guardian  or  Administrator. — Settlement  Cannot  he  Attacked  CoUcUeraUy^-^^ 
The  settlement  of  a  guardian  or  administrator  cannot  be  set  aside  or  opened 
up,  except  by  a  direct  proceeding.  Barnes  y.  Bartlett^  9S 

1.  Smi  en  Guardian* s  Bond. — Demurrer. — In  a  suit  upon  a  guardian's  bond, 
where  several  breaches  are  assigned,  on  a  demurrer  to  the  whole  complaint,. 
if  one  or  more  of  the  breaches  be  good,  the  demurrer  should  be  over- 
ruled. Colbum  et  aL  v.   The  State,  ex  rei,  Amoid,  310 

3.  Same. — The  sufficiency  of  breaches  assigned  in  such  case  may  be  tested  b^ 

a  motion  to  strike  out,  or  by  a  separate  dcQiurrer  to  each  breach.  Jb^ 

4.  Band. — Sale  of  Heal  Estate. — Proceeds. — If  real  estate  of  wards  is  sold  on  the 

application  of   the  guardian,  he    and    his  sureties  are  not  liable  on  his 
origin^  bond  for  the  proceeds  of  such  sale.  i?. 

5«  Same. — ^If  real  estate  of  wards  is  sold  on  the  application  of  some  pexsoo. 
other  than  the  guardian,  and  the  proceeds  paid  over  to  such  guardian,  he 
and  his  sureties  are  liable  on  his  original  bond  for  such  proceeds.  Jb, 

6.  Suit  on  Bond. — Shares  of  Wards. — In  a  suit,  on  the  relation  of  one  ward,, 
upon  a  guardian's  bond,  where  there  are  two  or  more  wards,  each  entitled 
to  an  equal  share,  if  the  relator  has  received  a  part  of  his  share  from  a 
former  guardian,  the  amount  so  received  should  be  taken  into  account  and 
the  shares  equalized.  Jh, 

7>.  Same. — Assessment  of  Damages. — In  assessing  damages  in  a  suit  on  a  guardi- 
an's bond,  the  amount  of  principal  and  interest  realized  by  the  guardian  should 
be  ascertained.  If  the  money  has  not  been  loaned  or  invested,  the  court 
should  add  such  sum  as  could  have  been  realized  by  loaning  the  same. 
Interest  should  be  computed  on  the  aggregate  amount  at  the  rate  of  six  per 
cent  per  annum,  and  to  the  sum  thus  ascertained  ten  per  cent,  should  be 
added.  In  addition  to  the  above,  the  court  or  jury  should,  in  a  proper 
case,  exercise  a  sound  legal  discretion  in  assessing  exemplary  damages;  and 
if  such  damages  be  allowed,  the  amount  should  be  added  to  the  ^rggr^ate 
amount,  before  the  ten  per  cent,  is  added.  lb. 

8*  Liability  of  Estate  of  Surety. — ^The  estate  of  a  surety  upon  a  guardian's 
^nd  is  liable  for  a  default  of  the  guardian  which  occurred  subse'^zent  to 
the  death  of  the  surety.        Voris  et  aL  v.   The  State.,  ex  ret.  Davis,  34^ 

9*  Same. — Liability  of  Heirs  of  Surety. — The  heirs  of  a  surety  upon  a  guardi« 
an's  bond  are  liable  for  a  default  of  the  guardian  which  occurred  subsequent. 
to  the  final  settlement  of  the  estate  of  the  surety,  where  six  months  prior  to- 
such  final  settlement  the  ward  "was  an  infant,  and  the  suit  against  such 
heirs  is  commenced  within  one  year  after  the  ward's  majority.  Ib^ 

IO»  Statute  Construed. — Creditor  of  Estate  of  Surety  on  Guardian* s  Bond. — A. 
guardian  who  brings  a  suit  against  a  former  guardian  of  his  vrard  and 
the  surety  of  such  former  guardian,  on  the  bond  of  such  former  guardian, 
is  the  creditor  of  the  estate  of  such  surety,  within  the  meaning  of  section 
178  of  the  act  in  reference  to  the  settlement  of  decedents'  estates,  though- 
the  default  of  the  guardian,  for  which  suit  is  brought,  occurred  subse- 
quent to  the  death  of  th6  suret}',  and  subsequent  to  the  final  settlement  of 
die  surety's  estate.  J^^ 

HEIRS. 

See  Adopted  Heir;  Deuamd;  Guardian  and  Ward,  9, 10;  Specific  Pe&» 

FORMANCE. 

HIGHWAY. 

I.  Change  of  Highway  by  Gravel  Road  Company. —  Vacation  of  Samt^—^ 
Where  a  gravel  rosid  company,  in  pursuance  of  law,  with  the  consent  of  the- 
oouoty  coxnmissionexs,  located  its  road  upon  a  county  road,  and  afterward^ 
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by  its  board  of  directors,  nuide  a  slight  chaugs  in  the  line  of  the  road^  for 
a  distance  of  less  than  half  a  mile,  not  thereby  increasing  the  distance  for 
travel  more  than  one-eighth  of  a  mile,  if  in  making  such  change  the  provi- 
sions of  the  act  of  March  9th,  1867  (3  Ind.  Stat.  294),  were  complied  with^ 
that  part  of  the  road  abandoned  by  the  change  was  thereby  vacated.  Such 
change  might  be  made  after  the  gravel  road  had  been  constructed,  as 
well  as  before.  The  State  v.  Huggins  et  «/.,  586 

'  2.  Same. — ^Where  such  abandoned  portion  of  the  highway  ran  through  the  lands 
of  different  persons,  such  abandonment  could  not  operate  as  a  vacation 
of  the  highway,  although  the  statute  was  in  other  respects  complied  with, 
and  all  the  owners  of  the  land  consented  to  the  abandonment.  lb. 

3,  Same, — Legislative  Power, — The  legislature  has  power  to  determine  what 
circumstances  shall  vacate  a  public  highway,  and  that  upon  the  occurrence 
of  such  circumstances  it  shall  be  deemed  vacated  without  a  judicial  determi* 
nation.  Id, 

HUSBAND  ANB  WIFE. 
See  Descent. 

1.  Married  Woman. — Guardian  and  Ward, — In  this  State,  a  married  woman, 

though  an  infant,  cannot  have  a  general  gilardian  of  her  person  or  property, 
if  her  husband  be  of  lawful  age.  Ex  Parte  Post,  143 

2.  Same, — Such  infant  married  woman  may  sue  alone  in  reference  to  her  sepa- 

rate property  by  a  guardian  ad  litem  or  next  friend.  lb, 

3.  Witness, — In  an  action  of  replevin  against  a  married  woman,  her  husband 

is  not  a  competent  witness  to  testify  as  to  his  purchase  of  the  property  sought 
to  be  recovered  and  his  sale  of  it  to  the  plaintiff,  or  to  rebut  testimony 
tending  to  show  a  gift  of  the  property  to  the  wife. 

Stanley  et  al,  v.  SchultXy  2iy 

4.  Married  Woman. — Contract, — Promissory  Note, — ^The  promissory  note  of 

a  married  woman  is  absolutely  void,  and  is  not  evidence  of  any  promise  on 
lier  part  to  pay  the  indebtedness  for  which  the  note  is  given. 

Brick  et  ux,  v.  Scott  et  al,,  299 

5.  Same, — Mortgage  of  Wif^s  Real  Estate, — ^Where  a  married  woman  joined 

widi  her  husband  in  a  mortgage  upon  her  separate  real  estate,  to  secure 
the  payment  of  oertain  notes  made  by  her  alone,  and  the  mortgage  con- 
tained no  express  agreement  for  the  payment  of  the  sum  of  money,  or  other 
identification  of  a  debt  secured  by  the  mortgage  than  the  reference  to  the 
notes ; 
Held,  that  there  could  be  no  personal  judgment  against  the  wife  or  against  the 
husband,  nor  could  there  be  a  foreclosure  of  the  mortgage.  lb, 

6.  Same, — Pleading. — An  answer  of  the  wife  in  such  case,  that  the  notes  were 

given  for  personal  property  bought  by  the  husband,  that  she  alone  made 
Sie  notes,  but  received  no  part  of  the  property,  that  it  was  not  purchased  for 
the  betterment  of  her  estate,  and  that  the  mortgaged  property  was  her  sepa- 
rate real  estate,  was  good,  as  was  also  an  answer  the  same  in  substance 
by  the  husband.  lb, 

7.  Coverture. — Pleading, — Evidence, — Coverture  is  a  special  defence  that  must 

be  pleaded,  and  evidence  of  it  cannot  be  given  under  the  general  denial. 
^  yohnson  et  al.  v.  Miller,  376 

8.  Conveyance  to  Husband, —  Widow  not  Estopped  by  Destruction  of  Deed 

with  Consent  of  Husband, — ^Where  real  estate  has  been  conveyed  to  a  hus- 
band, but  the  deed  has  aflerward  been  destroyed  by  his  consent  without  hav- 
ing been  recorded,  his  widow  is  not  estopped  thereby  from  setting  up  her 
daim  to  one-third  of  the  real  estate.  lb, 

^   Widow.'^Takes  Real  Estate  of  Husband  in  Virtue  of  Marital  Rights,-^ 

The  third  that  a  widow  takes  of  the  lands  of  which  her  husband  was  seized 

'^'  daring  coverture,  in  the  conveyance  of  which  she  did  not  join,  she  does  not 
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take  as  heir  to  her  husband,  but  by  virtue  of  her  marital  rights,  and  she 
cannot  be  deprived  of  the  same  by  any  act  of  the  husband  alone.  A. 

INFANT. 
See  Minor. 

INJUNCTION. 

See  ExscuTOR  and  Administrator,  i;  Schools;  Tax,  7. 

Judgment  of  Justice  of  the  Peace. — Jurisdiction, — Fictitious  Ptaintiff^^^A. 
complaint  to  enjoin  the  collection  of  a  judgment  rendered  by  a  jcslice  of 
the  peace,  alleging  that  there  was  no  service  of  process,  setting  out  the 
entry  of  judgment,  the  entry  not  showing  any  service  of  process,  and  alleg- 
ing facts  showing  that  there  was  no  real  party  plaintiff,  is  good. 

Nicholson  v.  Stephens  et  al^  185 

INJURY  TO  PERSON. 
See  Pleading^  16, 17  \  Negugence,  3,  4,  5, 9  to  18;  Railroad,  2, 3. 

INSOLVENT  DEBTOR. 

Assignment. — Mortgage, — An  instrument  not  sufficient  under  the  statute  as  Vk 
assignment  for  the  benefit  of  creditors  may  be  good  as  a  mortgage  of  per- 
sonal property.  Davidson  et  al,  v.  Kisig  et  aLj  372 

INSTRUCTIONS  TO  JURY. 

See  Evidence,  i;  New  Trial,  6. 

Inapplicable  to  Evidence, — ^A  judgment  will  be  reversed  where  instmctions  given 
are  inapplicable  to  the  case  made,  and  are  calculated  to  mislead  the 
jury.  Hill  v.  NinvmoHf  187 

INSURANCE. 

See  Constitutional  Law,  2, 3. 

I.  Mutual  Insurance  Company, — Receiver, — Assessment, — Complaint^'^Jn  an 
action  by  the  receiver  of  an  insolvent  mutual  insurance  company,  to  collect 
an  assessment  on  a  premium  note,  the  complaint  must  show  on  its  face 
that  the  court  from  which  the  receiver  derives  his  authority  has  deter- 
mined on  the  validity  of  the  claims,  for  the  payment  of  which  the  assessment 
is  made.  The  amount  of  claims  which  the  receiver  or  the  court  will  allow 
as  just  demands  against  the  company,  together  with  any  indebtedness  pre- 
viously allowed  by  the  directors  of  the  company,  as  shown  by  their  books, 
must  be  ascertained,  before  an  assessment  can  be  made  to  pay  such  indebt- 
edness. DoTtms  V.  Hammond^  131 

a.  Sante, — Extent  of  Liability. — A  person  becoming  a  member  of  a  mutual 
insurance  company  by  insuring  therein  is  liable  for  his  proportionate  share 
of  the  losses  occurring  while  his  policy  runs,  and  no  longer;  and  in  an 
action  by  a  receiver  against  such  person,  it  must  be  shown  that  the  losses 
to  be  paid  with  the  money  to  be  collected  from  the  assessment  occurred  dur- 
ing the  time  the  defendant  was  a  policy  holder  and  member  of  the  com- 
pany. IB^ 

3.  Foreign  Insurance  Company, — Statutory  Restrictions, — Before  an  insurance 
company  incorporated  by  another  state  can  lawfully  transact  business  in 
this  State,  it  must  conform  to  the  requirements  of  our  laws,  and  must  pro- 
cure a  certificate  of  authority  from  the  Auditor  of  State. 

Tlte  Farmers  and  Merchants  Ins,  Co,  v.  Harrah^  236 

4«  Same, — Construction  of  Statutes, — Repeal  by  Implication, — The  act  approved 
March  9th,  1855,  repealed  by  implication,  so  far  as  foreign  insurance  compa- 
nies were  concerned,  the  act  of  June  17U1, 1852,  i  G.  &  H.  272.    The  twa 
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acts  were  repugnant.  They  could  not  both  stand  and  be  enforced.  In  such 
case,  the  last  expressed  will  of  the  legislature  mUl&t  prevail.  lb. 

'^  Satm^ — The  act  approved  December  21st,  1865,  is  a  substitute  for  the  act 
of  March  9th,  1855.  /^. 

INTERROGATORIES  TO  JURY. 

See  Practice,  4,  5. 

Jtnmffident  Answers* — ^Where  a  jury  returns  a  general  verdict,  but  gives  improper, 
irregular,  and  insufficient  answers  to  interrogatories,  the  court  may  send 
them  back  with  instructions  to  answer  the  interrogatories  correctly. 

Bowman  et  iU,  v.  Phillips  et  al,^  341 

JOINT  DEBTORS. 

See  Executor  and  Administrator,  3  to  6 ;  Nicholson  v.  Bowen,  601. 

JUDGMENT  AND  DECREE. 

Stt  Executor  and  Administrator,  6 ;  Injunction  ;  Mistake,  2 ;  Pleadino^ 

7. 
Non  obstante.     See  Practice,  4. 

1.  Assignment  of, — ^A  part  of  a  judgment  may  be  assigned,  and  the  assignee 
may  unite  in  an  action  to  enforce  the  same  with  the  owner  of  the  residue. 

Zapping  €t  al,  v.  Duffy  et  al,,  51 

S^,  Erroneotis  but  not  Void, — Parties. — Instrument  Sued  on, — The  facts  that 
an  action  is  brought  in  the  name  of  the  treasurer  of  a  corporation,  instead 
of  the  corporation,  and  that  the  written  instrument  on  which  the  action  is 
founded  is  not  filed  with  the  complaint,  will  render  a  judgment  for  the  plain- 
tiff erroneous,  but  not  void.  Nicholson  v.  Stephens  et  al,,  185 

3.  Administrator. — When  the  demand  in  suit  is  against  an  administrator  on  a 

cause  of  action  against  the  estate  of  his  decedent,  the  judgment  should 
be  made  payable  out  of  the  assets  of  the  estate,  and  not  be  rendered 
against  the  administrator  personally. 

Steinmets  et  al.  v.   The  Stale,  ex  rel,  Bricka,  465 

4.  Same. — The  circumstance  that  there  are  other  defendants  does  not  change 

the  liability  of  the  administrator.  In  such  case  separate  judgments  may  be 
rendered.  Jb. 

5.  Deceased  yudgment  Defendant. — Enforcement  of  yudgment, —  Widow.—Th^ 

words  "  tenant  of  real  property  "  owned  by  a  judgment  debtor  deceased,  as 
used  in  section  642, 2  G.  &  H.  297,  do  not  apply  to  the  widow  of  the  deceased, 
who  may  be  living  on  the  lands  as  she  was  at  the  time  of  her  husband's 
death.    They  apply  to  a  person  who  holds  by^  lease,  as  tenant 

Hill  V.  Sutton  et  al.,  592 

€.  Same, — Enforcing  a  judgment  against  the  lands  of  a  deceased  judgment 
debtor  cannot  i&ct  the  interest  of  the  widow  in  such  lands.  Ib^ 

JURAT. 

See  Affidavit,  i. 

JURISDICTION. 

See  Bankruptcy,  i,  2;  Executor  and  Administrator,  5 ;   Injunction; 

Town,  4,  5 ;  Mortgage,  4. 

JUROR. 

I.  Disqualification  of. — Qwere,  whether  the  fact  that  a  person  called  to  serve 
on  a  jury  as  a  talesman  is  subject  to  challenge  because  he  has  a  suit  pend- 
ing at  the  same  term  of  the  court. 

The  Miami  Valley  Fumilure  Co.  v.   Wesler  et  al,  65 

a.  Same. — ^Where  the  evidence  as  to  the  supposed  disqualification  of  a  juror 
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is  coDflictingy  the  decision  of  the  court  below  will  not  be  disturbed  oa 
appeal.  i3l» 

TUSTICE  OF  THE  PEACE. 

See  Affidavit^  i,  3,  3;   Criminal   Law,  8  to  11 ;    Demurrer,    2,   3;. 

Injunction. 

LANDLORD  AND  TENANT. 

1.  Estate  at  Will. — ^A.  and  B.  executed  an  instrument  by  which  the  right  was 

granted  to  B.  to  enter  upon  the  lands  of  A.  to  prospect  for  coal  and  other 
minerals,  and,  if  found  in  sufficient  quantities  to  satisfy  B.,  the  latter  was 
given  the  privilege  of  mining  and  removing  the  same,  he  paying  a  certaia 
price  per  ton  to  A. ;  and  die  right  was  granted  to  B.  to  erect  all  necessary 
buildings  for  mining  purposes  on  said  land;  but  the  right  was  reserved  toB.. 
to  abandon  the  agreement  and  remove  such  buildings  at  his  pleasure. 
Hddt  BusKiRK  and  Pettit,  JJ.,  dissenting,  that  the  instrument  created  zn. 
estate  at  will.  Knight  v.  llu  Ind,  Coal  and  Iron  Co,  et  al.^  105 

2,  Same. — It  is  an  essential  property  of  estates  at  will  that  they  exist  only  by 

the  will  of  both  parties,  and  they  may  be  determined  at  the  will  of  eithor 
party.  lb. 

LIQUOR  LAW. 

See  Affidavit,  2,  3;  Criminal  Law,  4,  8  to  12. 

I«  Affidavits — ^An  affidavit  charging  a  violation  of  the  sixth  section  of  the  liquor 
law  of  1873  (Acts  1873,  P-  154)*  ^  selling  to  a  person  in  the  habit  of  get- 
ting intoxicated,  must  allege  that  the  person  was,  at  the  time  the  sale  was 
made,  in  the  habit  of  getting  intoxicated.  Zeiser  y.  77te  State,   12^ 

2.  Evidence. — The  evidence  on  the  trial  of  such  charge  should  fix  upon  the 
purchaser  the  habit  of  getting  intoxicated  at  the  time  the  sale  was  made. 
Evidence  of  his  habit  within  a  reasonable  time  before  the  sale  is  admissible 
as  tending  to  show  what  his  habit  was  at  the  time  of  the  sale.  16. 

3*  Same, — In  a  prosecution  for  selling  intoxicating  liquor  to  a  person  in  the 
habit  of  getting  intoxicated,  it  is  not  necessary  on  the  part  of  the  State  to 
prove  that  the  defendant  had  knowledge  of  such  habit  of  the  person  to 
whom  the  liquor  was  sold.  His  want  of  such  knowledge  may  be  shown  izk 
defence.  Allison  v.  The  State,  140 

4«  Acts  of  1859  ^^  1^73* — A  person  holding  a  license  to  sell  intoxicating 
liquors  under  the  act  of  1859  was,  after  the  taking  efiect  of  the  act  of 
February  27th,  1873,  Acts  1873,   P-  ^S^y  liable  to  prosecution  for  sell- 
ing intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxicated. 

Hedges  v.   Titus,  145 

5-  Constitutional  ZoTtf. — Punishment  of  Drunkenness^ — ^The  subject-matter  of 
the  ninth  section  of  the  act  to  regulate  the  sale  of  intoxicating  liquors^ 
etc.,  approved  February  27th,  1873  (Acts  1873,  P-  'S')*  providing  for  the 
punishment  of  persons  found  intoxicated,  is  not  expressed  in  the  title  of  the 
act,  nor  is  it  properly  connected  with  the  subject  expressed  in  the  title,  and 
said  section  is  therefore  unconstitutional  and  void.  Buskieik,  J.,  and 
Downey,  C.  J.,  dissented.  The  State  v.   Young,  150 

6«  Sale  on  Sunday. — Affidavit, — ^In  a  prosecution  for  selling  intoxicating  liquors 
on  Sunday,  the  affidavit  alleged  that  the  sale  was  made  "  on  or  abont  the 
2d  day  of  November,  1873,  the  said  day  being  Sunday." 

Held,  that  the  time,  which  was  an  essential  ingredient  of  the  offence,  was  not 
stated  with  sufficient  accuracy,  and  that  a  motion  to  quash  the  affidavit 
should  have  been  sustained.  Effinger  v.   The  State,  235 

7«  Act  of  1873. — ^^^'  I  fi«^  10  Construed. — Sale  of  Liquor  on  Sunday. — Sale  of 
Liquor  to  be  Drunk  on  Premises. — Indictment. — By  the  first  section  of 
the  act  of  February  27th,  1873   (Acts  1873,  p.  'SO*  i'  is  made  unlawful 


INDEX.  619 

for  any  person,  etc.,  to  sell,  etc.,  any  intoxicating  liquor  to  be  drunk  in, 
upon,  or  about  the  building  or  premises  where  sold,  etc.,  until  such  person 
snail  have  obtained  a  permit  therefor,  as  in  the  act  provided.  By  section  10 
of  said  act  it  is  declared,  that  the  permit  granted  under  the  act  shall  not 
authorize  the  person  receiving  it  to  sell  intoxicating  liquor  on  Sunday,  or  at 
certain  other  times,  and  that  any  and  all  sales  made  on  any  such  day,  etc.» 
are  unlawful,  and  that  upon  conviction  a  fine  shall  be  imposed  on  the  per- 
son selling  on  said  davs,  etc. 

Hdd^  that  said  section  10  is  a  limitation  as  to  the  times  when  sales  shall  be  made 
of  intoxicating  liquor  to  be  drunk  in,  upon,  or  about  the  building  or  prem- 
ises where  sold;  and  that  an  indictment  for  selling  intoxicating  liquor  on 
Sunday  was  bad,  which  did  not  charge  that  the  sale  was  of  liquor  to  be  drunk 
in,  upon,  or  about  the  building  or  premises.  ' 

Heldt  also,  that  said  section  10  only  prohibits  sales  of  intoxicating  liquor  under  a 
permit  granted  under  said  act,  or  otherwise,  during  the  times  therein  speci- 
fied; and  that  it  does  not  make  any  sale  unlawful  which  could  be  lawfully 
made  at  any  other  time  without  the  permit.  Morris  v.  The  State,  503 

S.  Same, — Sec.  2i  of  Actof\%T^, — Licenses  Under  Act  of  1859. — Section  21 
of  said  act  authorizes  the  holders  of  licenses  issued  under  the  act  of  1859,  ta 
continue  to  sell  under  such  licenses  until  their  expiration,  subject,  however^ 
to  the  provisions  and  penalties  of  the  act  of  1873  affecting  Uie  holders  of 
permits  granted  under  it.  Ib» 

9.  Same, — Quantity  Sold, — Under  the  said  act  of  February  27tb,  1873,  tho 
offence  consists  in  selling  intoxicating  liquor  to  be  drunk  on  the  premises 
(except  in  cases  of  sales  to  certain  persons),  and  the  quantity  sold  is  not 
material,  and  need  not  be  stated  in  an  indictment  to  have  been  of  a  less 
quantity  than  a  quart  lb. 

la  Same, — Downey,  J.,  andBuskiRK,  C.  J.,'dissenting,  A^iS^that  by  said  tenth 
section  all  sales,  not  by  wholesale,  within  Ae  meaning  of  the  act,  on  the 
days  and  between  the  times  therein  mentioned,  are  prohibited,  whether  the 
person  selling  have  a  pennit  or  not,  and  whether  the  liquor  be  sold  to  be 
drunk  at  the  place  where  sold  or  not.  Ibm 

II.  Forfeiture  of  Permit, — Remcmal  from  State,-^X  person  who  obtained  a 
permit  to  sell  intoxicating  liquors,  tmder  the  act  to  regulate  the  sale  of 
intoxicating  liquors  (Acts  1873,  P*  I5i)>  ^^nd  who  afterward  voluntarily 
removed  from  the  State,  by  the  act  of  removal  forfeited  and  abandoned  his 
rights  under  the  permit,  and  could  not  thereafter  continue  the  business  by 
means  of  an  agent.    No  judgment  of  forfeiture  is  necessary  in  such  case. 

JCrant  v.  The  State,  519^ 

U.  Same, — Such  permit  is  forfeited  by  a  voluntaxy  removal  from  the  State, 
though  it  is  not  a  cause  of  forfeiture  provided  for  in  the  act  for  a  violation 
of  its  provisions,  but  because  the  holder  has  ceased  to  possess  the  required 
qualifications.  lb,. 

13.  Same. — No  Protection  to  Agent, — Such  permit,  being  abandoned  and  for- 
felted  by  the  principal,  to  whom  it  was  granted,  is  no  protection  to  one  who 
claims  to  act  as  his  agent  in  selling  intoxicating  liquors*  Jbm. 

MARRIAGE. 

See  Will,  i.  , 

MARRIED  woman: 
See  Husband  and  Wife. 

MASTER  AND  SER^VANT. 
See  Pleading,  16;  Negligence,  6. 
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MINOR. 

See  CiUMiNAi*  Law,  13 ;  Rsal  Properi%  Action  to  Reoovek,  4. 

Disaffirmance  of  Omfract.'^An  infant  is  not  reqtured  to  return  or  repay  the 
consideration  received  hy  him,  in  order  to  disaffinn  his  contract. 

Toweil  y.  iViK^  504 

MISJOINDER. 

0/  Parties.    See  PA&TIES,  4. 

Demurrer. — Misjoinder  of  Causes, — No  judgment  can  be  reversed  for  enor  ia 
overruling  or  sustaining  a  demurrer  for  misjoinder  of  causes  of  action* 

The  O,  6*  M.  R,  W,  Co.  v.  McClure^  Adtiix^  317 

MISTAKE. 

X.  Mistake  in  DeecL — Reformation  of — In  an  action  to  reform  a  deed  on  the 
ground  of  mistake,  the  court  ordered  that  certain  words  should  be  erased 
Irom  the  instrument,  and  that  the  record  of  such  deed  should  be  in  like 
manner  corrected. 

Heldf  that  this  was  not  the  proper  mode  of  reforming  an  instrument.  The  conit 
should  have  found  that  there  was  a  mistake,  and  in  what  it  consisted.  If 
words  had  been  inserted  which  the  parties  did  not  intend  to  have  inserted,  or 
if  words  had  been  omitted  which  the  parties  intended  to  have  inserted,  the 
court  should  have  so  found  and  adjudged.  The  court  possessed  no  power 
to  order  words  to  be  erased  from  the  deed,  or  to  order  the  recorder  of  the 
county  to  change  his  record  when  he  had  correcdy  copied  the  deed. 

Toops  V.  Snyder^  91 

2.  Same, — Effect  of  Judgment, — ^As  between  the  parties  to  the  record,  a  decree 

of  the  court  ordering  the  reformation  of  a  deed  is  binding,  and  th^  are 
required  to  take  notice  thereof,  although  the  deed  has  not  in  fact  been 
corrected  in  accordance  with  the  decree.  lb, 

3.  Reformation  of  Writing, — Mistake  of  Law, — To  entitle  a  party  to  a  refor- 

mation of  a  written  instrument,  it  must  be  made  to  clearly  appear  that  there 
was  a  mistake  of  fact,  and  not  of  law.  It  must  appear  that  something  has 
been  inserted  contrary  to  the  intention  and  agreement  of  the  parties,  or  that 
something  has  been  omitted  which  it  was  intended  should  be  inserted. 

Barnes  v.  Bartlett^  98 

4«  Mortgage,  Correction  of, — Where  a  mortgage  misdescribes  the  property 
intended  to  be  mortgaged,  the  mistake  may  be  corrected  by  a  proper  pro- 
ceeding before  foreclosure,  or  in  an  action  to  foreclose;  but  when  the  mis- 
take has  been  carried  intothe  decree  of  foreclosure,  the  execution,  advertise^ 
ment,  and  sheriiOf 's  deed,  the  purchaser  at  the  sheriff's  sale  caimot  maintain 
an  action  to  correct  the  mortgage  and  decree,  the  subsequent  proceedings, 
and  the  deed,  although  the  shenff  at  the  sale  may  have  pointed  out,  as  the 
property  he  was  selling,  the  property  that  ought  to  have  been  described 
in  the  mortgage.  The  authority  of  the  sheriff  to  sell  is  limited  to  the  prop- 
erty actually  described  in  the  decree  and  order  of  sale.    Miller  v.  JColby  220 

5.  Ignorance  of  the  Law. — ^It  is  not  a  good  defence  to  a  suit  on  a  promissoiy 
note,  that  the  defendant  gave  the  note  in  ignorance  of  the  law,  believing 
himself  to  be  liable  for  an  injury  done  by  his  runaway  team,  when  he  was 
not  so  liable.  Bennett  v.  Ford^  264 

MORTGAGE. 

See  Bankruptcy,  2,  3 ;  Husband  and  Wife,  5,  6 ,  Insolvent  Dbbtor.  ; 
Mistake,  4;  Pleading,  6;  Sheriff's  Sale;  Vendor  and  Pur- 
chaser, 8. 

I.  Merger. — Foreclosure. — By  a  foreclosure  a  mortgage  is  not  so  merged  in  the 
judgment  that  the  holder  of  a  subsequent  incumbrance  obtuns  a  priority 
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of  lien;  but  the  jadgment  of  foreclosure  is  a  continuatioii  of  the  mortgage 
lien.  Lapping  et  al,  v.  Duffy  et  aLy  51 

S.  Assignment, — SaHsfaetion  of, — ^A  mortgagee,  who  has  assigned  the  note 
secured  by  the  mortgage,  cannot,  by  his  entry  of  satisfaction  of  the  mort- 
gage upon  the  mortgage  record,  affect  the  rights  of  an  assignee  of  a  judg- 
ment on  the  note  and  for  the  foreclosure  of  the  mortgage ;  incumbrancers 
mrhose  liens  have  accrued  after  such  entry  will  not  be  protected  as  pur- 
chasers for  value  without  notice  of  such  prior  lien.  lb, 

3.  Mortgage  to  School  Fund. —  Void  Sale, — A  sale,  by  the  authority  of  the 
county  auditor  and  treasurer,  of  land  mortgaged  to  the  State  for  the  use  of 
the  congressional  township,  for  a  sum  greater  than  is  due  at  the  time  of 
sale,  is  void.  Betson  et  al.  v.  The  State^  ex  reL  Torrence  et  al,,  54 

4*  Presumption  of  yurisdiction. — When  a  mortgage  upon  real  estate  has  been 
foreclosed,  it  wUl  be  presumed  that  the  court  rendering  the  judgment  of  fore- 
closure had  jurisdiction  of  the  subject-matter  and  of  the  parties,  and  that  the 
mortgaged  premises  were  located  in  the  county  where  the  foreclosure  was 
had.  Market  v.  Evans  et  al.,  326 

$•  Promissory  Note. — Suit  by  Holder  Against  Assignor  of  Note  Secured  by  Mort- 
gage. — Right  of  Assignor  as  to  Mortgaged  Property. — ^Where  a  promissory 
note  was  secured  by  a  mortgage  of  real  estate  by  the  maker,  which  mortgage 
•  has  been  foreclosed  by  an  assignee  and,  on  a  sale  under  the  decree,  bought 
in  by  the  assignee,  in  a  suit  by  such  assignee  against  his  assignor,  to  recover 
a  balance  due  on  the  note,  it  is  no  defence  on  the  part  of  the  assignor  that  the 
real  estate  was  worth  more  than  the  amount  bid  for  it  by  the  assignee.  The 
assignee  of  the  note,  who  has  thus  bought  the  mortgaged  real  estate,  is  not  a 
trustee  for  the  assignor,  though  the  latter  was  not  a  party  to  the  foreclosure 
suit.  lb, 

^  Parties. — Foreclosure  of  Mortgage, — Assignor  of  Note  not  a  Proper  Party 
to  Action  of  Foreclosure. — ^The  assignor  of  a  promissory  note  secured  by 
a  mortgage  of  real  estate  is  not  a  necessary  or  proper  party  to  an  action 
against  the  maker  to  foreclose  the  mortgage.  lb. 

7,  Promissory  Note. — Suit  by  Assignee  Against  Assignor. — Diligence  in  Suing 
Maker. — ^Where  a  complaint  by  the  holder  against  an  assi<;nor  of  a  promis- 
sory note,  secured  by  a  mortgage  executed  by  the  maker  of  the  note, 
alleged  that  suit  was  commenced  against  the  maker  to  foreclose  the  mort- 
gage at  the  first  term  of  the  court,  sitting  next  after  the  assigtmient  to  the 
plaintiff,  ana  that  a  decree  was  obtained  at  said  term,  and  the  mortgaged 
property  afterward  sold  on  said  decree,  and  the  amount  of  the  note  not 
realized,  and  alleged  that  the  maker  at  the  time  of  the  assignment  had  no 

'.'  property,  other  than  the  real  estate  mortgaged,  subject  to  execution,  out  of 

which  the  balance  of  the  judgment  could  be  made,  and  that  the  maker  was 

r  and  still  is  insolvent ; 

Heldy  that  the  complaint  showed  sufficient  diligence  on  the  part  of  the  assignee, 
though  the  suit  against  the  assignor  was  not  commenced  until  about  seven 
years  thereafter.  lb, 

S.  Equity  of  Redemption  Cannot  be  Sold  on  Execution  Without  Foreclosure, — 
Section  640,  2  G.  &  H.  297,  prohibits  the  sale  of  the  equity  of  redemp- 

'  tion  on  an  execution  issued  on  a  judgment  rendered  for  the  mortgage  debt 

without  a  foreclosure.  Such  execution  is  no  authority  to  sell  the  mortgaged 

•:  property.  Linville  et  al.  v.  Bell  et  al,,  547 

:'^  9.  Same. — Such  prohibition  does  not  depend  on  the  indorsement  on  the  execu- 

>  tion  of  a  description  of  the  mortgaged  premises  as  directed  by  said  sec- 

tion, lb, 

la  Same, — Purpose  of  Indorsement  on  Execution, — The  indorsement  on  the 
!?  execution,  directed  b^  the  statute,  is  to  give  information  to  the  sheriff  and  to 

?3  parties  who  may  desire  to  become  purchasers  of  the  lands,  and  not  for  the 

information  of  parties  to  the  judgment.  Jb,. 

.]  II.  Same, — Purchaser  on  Execution, — If  the  purchaser  of  real  estate  at  a  sher 
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iff';;  sale,  on  an  execution  issued  on  a  judgment  rendered  for  a  debt  seenred 
by  a  mortgage  on  the  real  estate,  knows  that  the  lands  sold  were  moxt- 
gaged  to  secure  the  debt  for  which  the  judgment  was  rendered,  he  can- 
not claim,  in  answer  to  a  complaint  to  set  aside  such  sale  and  to  foreclose 
the  mortgage,  that  ho  suffered  harm  from  a  failure  to  indorse  on  the  execn* 
tion  a  description  of  the  mortgaged  premises.  i9. 

NEGLIGENCE. 

See  EvxDENCEy  8;  Pleading,  i6,  17;  Railr6ad,  4,  6,  7,  8. 

!•  Pleading^, — Contribuiofy  Negligence, — ^If  a  complaint  against  a  railroad  coofe- 
pany  for  an  injniy  to  the  person  of  the  plaintiff  shows  by  its  statement  of 
facts  that  the  latter  was  himself  guilty  of  negligence  contributing  to  his 
injury,  the  complaint  is  bad,  notwithstanding  it  may  contain  an  averment 
that  he  was  without  fault         The  J,,  M,  &*  /.  jR.  JR,  Co,  ▼.  Goldsmith^  43 

3.  Injury  from  Runaway  Team, — A  team  of  horses  attached  to  a  wagon,  incon- 
sequence of  a  fright  received  in  the  street  of  a  city,  ran  away  and  collided 
with  and  injured  the  plaintiff's  carriage,  without  any  fault  or  n^ligence  on 
the  part  of  the  owner  of  the  team. 

Held,  that  the  latter  was  not  liable  for  die  injury.  Bennett  v.  Ford^  264, 

3.  Pleading. — Injury  to  Person, — In  an  action  for  damages  for  injury  to  the 
person,  the  averment  in  the  complaint,  denying  oontributory  negligence,  that 
the  injury  occurred  without  the  fault  or  negligence  of  plaintifi^  is  suffi- 
cient, unless  it  clearly  appears  from  other  facts  alleged  that  such  was  not  the 
case.  The  City  of  Fort  Wayne  v.  DelVitt,  391 

4»  Evidence. — ^Where  the  liability  of  defendant  depends  upon  negligence,  the 
exist^ce  of  such  negligence  must  be  averred ;  but  it  is  not  necessary  ta 
set  out  the  facts  constituting  such  negligence.  It  is  sufficient,  when  the  act 
complained  of  as  the  cause  of  personal  injury  is  properly  stated,  to  aver  geik- 
eraljy  that  such  act  was  negligently  done,  and  under  that  general  avennent 
proof  of  any  and  every  degree  of  negligence  is  admissible.  Jb^ 

5.  City, — Notice. — Street. — A  city  is  not  liable  for  an  injury  to  a  person  cansed 

by  falling  into  an  excavation  in  a  sidewalk  made  by  the  owner  of  an  adjoin- 
ing lot,  and  not  by  the  officers  or  agents  of  the  city,  left  open,  unguarded^ 
without  barriers  or  lights  in  the  night  time,  where  no  notice  of  the  condilioo. 
of  such  excavation  was  had  by  the  city,  and  no  facts  existed  from  which 
notice  to  the  city  might  reasonably  be  inferred.  i&. 

6.  Contributory  Negligence, — Master  and  Servant.'^An  employee  in  a  stave 

factory,  in  the  absence  and  in  violation  of  the  directions  of  his  employen, 
exchanged  his  usual  and  proper  place  of  work,  for  which  he  was  employed^ 
as  a  catcher — a  place  of  little  or  no  danger— for  that  of  sawyer,  a  much 
more  dangerous  position ;  and,  while  he  was  so  acting  as  sawyer,  a  band 
wheel  broke,  and  one  of  the  pieces  hit  and  injured  the  employee. 
Held,  that  the  employee,  by  going  from  his  proper  place  into  one  of  greater  dan- 
ger, contributed  to  his  injury,  and  was  not  entitled  to  recover  damages  for 
his  injury.  Brown  v.  Byroads,  435 

7*  Pleading. — Damages, — ^A  complaint  for  damages,  for  injuries  to  a  person 
caused  by  negligence,  is  not  bad  on  demurrer  merely  because  it  does  not 
allege  the  amount  of  special  damage  to  the  plaintiff,  or  of  expenses  alleged 
to  have  been  laid  out,  or  of  services  lost.  Jb. 

8.  Complaint. — Contributory  Negligence. — Inan  action  for  damages  for  an  injurj- 
to  the  person  caused  by  the  negligence  of  the  defendant,  it  must  appear 
from  the  complaint  by  express  averment,  or  it  must  be  clearly  manifest  from 
the  facts  alleged  in  the  complaint,  that  the  injury  occurred  without  the 
fault  or  negligence  of  the  plaintiff. 

Jackson  V.  The  I,  &*  St.  Z.  P.  P.  Co.,  454. 

g.  Pleading. — Injury  to  Person. — Railroad. — ^In  an  action  for  damages  for 
injury  to  the  person^  the  complaint  aveired^  that  the  defendant,  a  tailioad 


H 


INDEX.  623 

company,  did  not  use  due  care,  diligence,  and  skill  in  carrying  the  plain- 
tiff;  but,  on  the  contrary,  the  track  of  the  railroad  was  in  bad  condition 
and  repair,  and  the  defendant  by  its  servants,  etc.,  negligently,  unskilfully, 
and  carelessly,  ran  its  train  of  cars,  whereby,  etc 

Jhldt  on  demurrer,  that  the  averment  of  the  condition  of  the  track  was  not  too 
general. 

Held  J  also,  that  if  defendant  desired  a  more  particular  description  of  the  condi- 
tion of  the  track,  a  motion  to  make  the  averment  more  specific  should  have 
been  made. 

Heldf  also,  that  in  such  an  action,  an  act,  the  doing  of  which  is  complained  of,  and 
that  such  act  was  negligently  done,  must  be  alleged ;  and  that  the  above 
averment  of  the  condition  of  the  track  and  the  manner  in  which  the  train 
was  run  sufficiently  stated  an  act,  and  that  it  was  negligently  done. 

HeJdt  also,  that  when  the  act  complained  of  is  sufficiently  stated,  it  is  only  neces- 
sary to  aver  that  such  act  was  negligently  done,  without  setting  out  in  detail 
the  particulars  of  the  negligence.       The  O.  ^  M,  JR.  W,  Co,  v.  Seldy,  471 

10.  Common  Carrier, — Contract, — A  common  carrier  cannot  by  contract  exempt 
itself  from  liability  for  loss  resulting  from  any  negligence  on  its  part. 
Wright  y.  Gaff,  6  Ind.  416;  The  I,  <&•  C,  R,  R,  Co,  v.  Remmy,  13  Ind. 
518;  The  Ind,  Central  R.  IV,  Co,  v.  Afundy,  21  Ind.  48;  and  Thayer  y. 
The  St.  Louis,  etc,  R,  R,  Co.,  22  Ind.  26,  overruled.  lb. 

II*  Same, — Stock  Drover, — Stock  Pass. — Free  Pass. — A  drover  travelling  on  a 
freight  train  for  the  purpose  of  taking  care  of  his  stock  on  the  train,  for 
which  stock  he  paid  freight,  received  from  the  railroad  company  a  ticket 
called  a  *<  stock  pass,''  with  an  indorsement  signed  by  him,  as  follows : 
**  In  consideration  of  receiving  this  ticket,  I  voluntarily  assume  all  risk  of 
accidents,  and  expressly  agree  that  the  company  shall  not  be  liable  under 
any  circumstances,  whether  by  negligence  of  their  agents,  or  dtherwise, 
for  any  injury  to  my  person,  or  for  any  loss  or  injury  to  my  property ;  and 
I  agree  that  as  for  me,  in  the  use  of  this  ticket,  I  will  not  consider  the  com* 
pany  as  common  carriers,  or  liable  to  me  as  such." 

Heldf  in  an  action  for  damages  for  injury  to  the  person  of  the  drover,  caused  by 
the  negligent  act  of  the  railroad  company,  that  the  agreement  aforesaid  was 
invalid  as  a  defence  to  said  action. 

Held,  also,  that  such  stock  drover  so  travelling  with  said  pass  was  a  passenger 
for  hire,  and  was  not  a  gratuitous  passenger.  /b, 

12.  Same. — Duty  of  Carrier  of  Passenger  on  Freight  Car, — ^Where  a  railroad 
company  undertakes  to  convey  a  stock  drover  as  a  passenger  on  a  freight 
car,  its  duty  is  to  so  run  and  manage  the  train  that  he  shall  not,  by  its  own 
carelessness,  be  injured.  lb, 

13.  Same. — Free  Pass. — Liability  of  Carrier  to  Passenger  Travelling  On. — ^It  is 
well  settled,  that  in  the  case  of  a  person  riding  on  a  free  pass,  common  car- 
riers of  passengers  are  held  to  the  same  liability  for  injuries  to  the  person  by 
the  negligent  act  of  the  carrier  as  in  the  case  of  a  passenger  paying  fare.  lb. 

14.  Evidence. — Speed  of  Train. — Condition  of  Track. — ^Evidence  is  admissible 

of  the  rate  of  speed  at  which  a  train  was  run  at  the  time  of  the  accident,  by 
comparison  with  the  speed  of  trains  at  other  times ;  as  is,  also,  evidence  of 
the  condition  of  the  track  at  the  time  of  the  accident,  by  comparison  with ' 
its  condition  at  other  times.  Jb, 

15*  Same. — In  an  action  for  damages  for  injury  to  the  person  of  a  drover  travel- 
ing on  a  stock  pass,  by  the  negligent  act  of  a  railroad  company,  evidence 
that  the  plaintiif  had  continued  since  the  injury  to  make  contracts  for  the 
shipment  of  stock,  and  to  ride  on  stock  passes  in  the  same  manner  as  at 
the  time  of  the  injury,  is  inadmissible.  lb, 

16.  Same. — Burden  of  Proof. — Injury  to  Person, — ^In  such  action,  the  burden  of 
proof  is  upon  the  plaintiff  to  establish,  by  a  preponderance  of  evidence, 
the  material  allegations  of  the  complaint.  lb, 

17.  Same, — Speed  of  Train, — ^The  tme  criterion  for  determining  whether  at  the 


624 


INDEX. 


time  of  an  accident  a  train  was  ninnii^  at  a  higher  rate  of  speed  than  wa& 
safe  and  prudent,  taking  into  consideration  the  portion  of  the  track  whei  e 
the  accident  occurred,  is  the  rate  of  speed  at  which  other  trains  have  been 
run  over  that  portion  of  the  road,  both  before  and  after  the  accident.     Ib^ 

1 8.  Pleading. — Amendment.^^Injury  to  Person, — Evidence, — Continuatue. — 
Measure  of  Damages, — ^The  complaint  in  an  action  for  damages  for  injury 
to  the  person  charged,  that  by  the  negligent  act  of  defendant  he  wasr 
grievously  bruised,  hurt,  and  injured,  etc.,  and  that  his  collar-bone  was 
broken,  and  shoulder  disJocated. 

&ld,  that  imder  said  general  allegations  of  injury,  the  plainti£f  was  entitled  to 
prove  any  and  aU  injuries  that  he  received,  and  that  were  the  natural 
consequence  of  the  wrongful  act  of  the  defendant ;  and  that,  on  the  trial,  it 
was  not  error  for  the  court  to  allow  the  plaintiff  to  insert  in  the  complaint 
another  specific  allegation  that  his  shoulder-blade  was  broken,  and  to  refuse 
the  defendant  a  continuance  of  the  cause,  upon  affidavit  made,  on  the 
ground  of  surprise  occasioned  by  such  amendment 

Heldf  also,  that  the  said  specific  averments  of  injury  did  not  limit  and  restrict  the 
proof  of  plaintiff  to  them. 

Jfeldy  also,  where  the  law  does  not  imply  the  damage  as  the  natural  and  neces- 
sary consequence  of  the  wrongful  act,  the  special  damage  should  be  set  out 
with  particularity.  J9. 

NEW  TRIAL. 

See  Bankruptcy,  3;  Default,  i,  2;  Deposition  ;  Practice,  5;  Record,  i  ; 

Supreme  Court,  3, 8, 14. 

I.  Motion  for  New  Trial, — A  motion  for  a  new  trial,  on  the  ground  of  evidence 
having  been  improperly  admitted  or  excluded,  must  point  out  the  evidence 
claimed  to  have  been  improperly  admitted  or  excluded.  Meek  v.  JCeene^  77 

3.  Remittitur. — After  a  motion  for  a  new  trial  has  been  granted  on  the  ground 
of  excessive  damages,  it  is  too  late  to  avoid  the  objection  by  remitting  the 
excess.    The  proper  practice  in  such  cases  discussed.  Hill  v.  Newman^  187 

3.  Excessive  Damages* — ^That  the  damages  found  by  the  jury  are  excessive,  is 

a  good  cause  for  a  new  trial  in  actions  founded  on  contract,  as  well  as  in 
tort.  lb, 

4.  Motion  for  New  Trial, — ^A  motion  for  a  new  trial  for  error  in  admitting  or 

excluding  evidence,  or  in  giving  or  refusing  instructions,  or  in  refusing  to- 
submit  questions  of  fact  to  the  jury,  must  point  out  the  evidence  improperly 
admitted  or  excluded,  the  instructions  improperly  given  or  refused,  or  what 
questions  of  fact  the  court  refused  to  submit  to  the  jury. 

Bowman  et  aL  v.  PhiUifs  et  al.^  341 

5*  Same* — Error  in  ruling  upon  a  demunrer,  or  in  ruling  upon  a  motion  to  make 
the  complaint  more  specific,  is  not  a  cause  for  a  new  trial.  7?. 

6.  Instructions  to  yury, — If  no  question*  as  to  instructions  to  the  jury  is  raised 

on  a  motion  for  a  new  trial,  such  instructions  will  not  be  reviewed  on. 
appeal.  Corbin  et  al.  v.  Sullivan,  356 

7.  More  Than  two  New  Trials.^Staiute  Construed.-^That  part  of  the  eighth 

specification  of  section  352  of  the  code  (2  G.  &  H.  211),  which  provides, 
that  not  more  than  two  new  trials  shall  be  granted  to  the  same  party  in 
the  same  cause,  means  that  where  two  new  trials  have  been  granted  in  the 
same  cause  to  the  same  party,  either  by  the  court  below  or  the  Supreme 
Court,  exclusively  for  any  of  the  reasons  specified  in  said  section  as  causes 
for  a  new  trial,  another  new  trial  cannot  be  granted  to  the  same  party  in 
such  cause  for  any  of  the  reasons  specified  in  said  section.  But  the  Supreme 
Court  may  reverse  a  judgment  for  erroneous  rulings  upon  pleadings,  or 
other  matters  not  constituting  reasons  for  a  new  trial  within  the  meaning  of 
said  section,  after  there  have  been  two  new  trials,  granted  for  reasons  speci- 
fied in  said  section,  although  such  reversal  may  result  in  another  trial  upon. 
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the  merits.  J^oderfs  v.  Robeson^  22  IncL  456,  and  Carmichael  v.  Geary ^  27 
Bid.  362^  modified.  Shirts  v.  Ironsy  445 

NOTICE. 

See  Contract,  2. 

NUISANCE. 

See  Affidavit,  2,  3, 

OFFICIAL  BOND. 

See  Township  Trustee. 

PARTIES. 

See  Executor  and  Administrator,  3  to  6;  Injunction;  Judgment  and 
Decree,  i,  2;  Mortgage,  6;  Pleading,  23;  Trust  and  Trustee; 
Will,  2. 

I.  Contract  to  Pay  Debts  of  nird  Person. — Demurrer, —  To  a  com- 
plaint alleging  that  certain  named  persons  (not  parties  to  the 
action),  doing  business  under  a  given  nrm  name,  executed  the  notes 
and  contract  sued  on  and  filed  with  the  complaint,  which  notes  so  filed  were 
signed  in  said  firm  name,  and  the  contract  contained  the  full  names  of  the 
members  of  the  firm,  a  demurrer  for  defect  of  parties  was  filed  on  the  ground 
that  the  firm  (the  firm  name  being  given)  that  signed  the  notes  sued  on, 
and  with  whom  the  contract  was  made,  should  be  made  parties  defendants. 

Seldf  that  the  demurrer  was  sufficient  to  raise  the  question  of  defect  of  parties. 

Durham  v.  Bischof  et  aL,  211 

3.  Same. — The  defendant  had  agreed  with  a  certain  firm,  by  a  contract  filed 
with  the  complaint,  to  compromise  and  settle  all  (widiout  specifying  any) 
of  the  debts  of  the  firm ;  the  plaintifis,  as  payees  of  notes  made  by  the  firm, 
sued  the  defendant  to  compel  him  to  pay  them. 

Held^  that  the  members  of  the  firm  were  necessary  parties  to  the  action.         Ii» 

3.  Same. — Contract. — Reformation  of . — Cross  Complaint. — ^Where  the  defend- 

ant had  made  a  contract  with  a  firm,  generally,  to  pay  all  its  debts,  and  the 
plaintiffs  as  creditors  of  the  firm  had  brought  an  action  on  notes  made  by 
the  firm,  and  on  the  contract,  to  compel  payment  of  the  notes,  without 
making  the  members  of  the  firm  parties,  and  the  defendant  by  answer 
alleged  a  mistake  in  the  contract,  and  sought  reformation  thereof ; 

Seldf  that  there  could  be  no  reformation  of  the  contract,  the  firm  not  being  macfe 
parties  to  the  action,  and  that  the  answer  was  bad  on  demurrer. 

Meld,  also,  that  the  answer  should  have  been  in  the  nature  of  a  cross  complainf, 
to  which  the  firm  should  have  been  made  defendants.  ^« 

4.  Misjoinder  of  Parties. —  Vendor's  Lien. — ^Where  the  conditions  of  a  bond  for 

the  conveyance  of  real  estate  were  the  sale  of  property  to  the  obligor  and  a 
third  person,  and  the  release  by  the  obligee  of  said  third  person  from  lia- 
bilities for  said  obligee  on  account  of  said  property,  said  third  person  was 
not  a  proper  party  plaintiff  to  an  action  to  foreclose  the  vendor's  lien. 

Ferris  et  al,  v.  Dickerson  et  al.,  3^ 

5.  Civil  Township  and  School  Township. — ^A  complaint  against  a  township  for 

money  alleged  to1>e  due  for  buLldi^  a  school-house  should  be  against  the 
school  township,  and  not  against  the  civil  township. 

Carmichael  et  al.  ▼.  Lawrence^  554 

PAYMENT. 

See  PrinqpAl  And  Surety,  i  to  4;  Turnpike,  5. 

presumption  of — A  jury  is  authorized  to  presume  payment  of  an  antecedent 
account  held  by  the  maker  against  the  payee  of  a  promissoxy  note,  from  the 

Vol.  ^LVII.— 40 
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fact  of  the  giving  of  such  note,  in  the  absence  of  proof  that  the  aceoitnA 
vas  not  settled  at  the  time  the  note  was  executed. 

WUkins  V.  Ferguson f  Adn^rp  136 

PLEADING. 

See  Corporation,  i  ;  Demurrer  ;  Draining  Association  ;  False  impris- 
onment ;  Husband  and  Wife,  7 ;  Judgment  and  Decree,  2 ;  Misjoin- 
der; Negligence,  i,  3,  7,  8,  9,  18;  Practice,  3,  6,  7 ;  Promissory 
Note,  5 ;  Real  Property,  Action  to  Recover,  i  ;  Record,  3 ;  Town, 
8,  9 ;  Turnpike,  3 ;  Will,  3. 

I.  Reply, — A  reply  pleaded  in  avoidance  of  an  entire  answer  consisting  of  sev- 
er^ paragraphs  must  be  good  as  to  each  and  all  of  the  paragraphs. 

Musselman  v.  Cravens  et  al,,  I 

5.  ConiracL — Omtradicting   Written  Contract  by    Parol.^Set-Off.^^To    an 

action  for  foreclosure  and  judgment  by  an  administrator,  on  a  mortgage 
and  note  executed  to  his  intestate,  the  defendant  answered,  that  he  was  a 
bishop  of  the  Roman  Catholic  Church,  and  according  to  the  canons  of  said 
churdi  the  real  estate  of  each  congregation  of  his  diocese  was  deeded  to 
him  to  hold  in  trust  for  such  congregation ;  the  mortgage  was  on  real  estate 
purchased  by  one  of  his  congregations,  and  it  and  the  note  were  given 
uy  him  for  money  lent  by  the  intestate  to  such  congregation,  with  the 
agreement  and  understanding  between  the  mortgagee  and  the  defendant 
that  said  congregation,  and  not  the  defendant,  was  to  repay  said  loan.  The 
answer  further  ^eged,  that  the  plaintiff's  intestate,  before  and  at  and  after 
the  execution  of  the  note  and  mortgage,  was  the  priest  of  said  congr^a- 
tion,  and  that  as  such  he  collected  from  the  members  thereof  one  thousand 
three  hundred  dollars  to  pay  the  debts  of  the  congregation,  including  the 
debt  sued  on,  and  for  other  purposes,  no  part  of  which  he  had  paid  to  the 
congregation,  or  to  the  defendant  as  its  trustee ;  which  sum  the  defendant 
offered  to  set  off  against  the  plaintiff's  demand. 
Held,  that  the  verbal  understanding  between  the  mor^^agee  and  the  defendant 
could  not  be  set  up  against  the  written  contract ;  and  that  as  a  set-off  the 
answer  was  defective  for  failing  to  state  how  much  of  the  one  thousand  three 
hundred  dollars  was  applicable  to  the  debt  in  suit,  or  how  much  of  it  was 
required  for  the  oUier  debts  and  "  other  purposes.'' 

Benoit,  Adm^r,  et  al.  v.  Sckneider^  Adtr^r,  13 

3.  Practice, —  Waiver  of  Reply. — ^Where  a  defendant  proceeds  to  trial  without 
a  reply  to  his  answer,  and  without  any  objection  on  that  account,  the  reply 
is  deemed  to  be  waived,  and  the  answer  is  regarded  as  controverted  with- 
out a  reply.  Jh, 

4*  Denial  of  Existence  of  Corporation, — ^To  an  action,  brought  in  what  pur- 
ports to  be  the  name  of  a  ditching  corporation,  to  collect  an  assessment  of 
benefits,  an  answer  properly  verified,  that  at  and  before  the  commencement  of 
the  suit  there  was  no  such  corporation,  is  a  good  answer  in  bar. 

The  Excelsior  Draining  Co.  v.  Broum^  19 

5*  Demurrer* — ^A  complaint  or  any  paragraph  thereof  is  bad  on  demurrer 
of  any  defendant  against  whom  no  cause  of  action  is  shown  therein. 

Betson  et  al,  v.  The  State,  ex  rel.  Torrence  et  at,,  54 

6.  Mortgage, — Recording, — Copy  of  Instrument. — ^In  an  action  to  foreclose  a 

mortgage  of  real  estate,  brought  by  the  mortgagee  against  the  mortgagor,  the 
complaint  need  not  show  that  the  mortgage  has  been  recorded,  but  the  origi- 
inal  mortgage  and  note,  or  a  copy  thereof,  must  be  filed  with  the  com- 
plaint. Cook  et  al,  V.  White,  104 

7.  Lien  for  Attorney's  Eees. -^Satisfaction  of  yudgment  by  yudjment  Plains 

tiff, — A  complaint  against  a  judgment  plaintiff  and  others,  by  attorneys 
who  have  entered  a  notice  of  lien  upon  a  judgment  for  their  fees  for 
recovering  the  judgment,  to  set  aside  an  entry  of  satisfaction  of  the  judg-^ 
ment  made  by  the  jud^^ent  plaintiff,  on  the  ground  of  its  having  beea 
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fraudulently  made,  is  bad  if  it  does  not  all^^e  the  amount  of  the  fees 
due  to  the  plainti&y  either  by  stating  a  contract  fixing  the  amotmt,  or  by 
averring  the  value  of  the  services.    Dunning  et  al.  v.  GaWnvay  et  al.y  182 

&  Promissory  Note, — Consideration, — To  enaction  by  A.  against  6.  on  a  prom- 
issory note,  the  defendant  answered,  that  the  note  was  given  for  a  mortgage 
on  a  steam  saw-mill,  executed  by  one  H.,  who  then  had  a  suit  pending 
against  B.,  and  that  A.,  to  induce  B.  to  execute  the  note,  repr^^nted  to 
him  that  the  mortgage  was  valid,  and  could  be  used  by  him  as  a  set-off  in 
said  pending  suit ;  upon  which  representations,  believing  them  to  be  true, 
etc.,  B.  purchased  the  mortgage,  and  gave  therefor  the  note,  etc.;  but  that 
the  mortgage  was  not  a  valid  mortgage,  and  B.  could  not  use  it  as  a  set-off 
in  said  action  of  H. 

JScldf  that  the  answer  was  bad,  if  for  no  bther  reason,  because  it  failed  to  state 
why  the  mortgage  was  invalid,  or  why  B.  could  not  use  it  as  a  set-off. 

Patterson  et  al.  v.  Lord,  203 

^.  Warranty, — Fraud,-^To  an  action  on  a  promissory  note,  the  defendant 
answered :  i.  That  the  note  was  given  for  a  combined  reaping  and  mowing 
machine ;  that  the  plaintiff  warranted  that  the  machine  would  perfonn  aU 
the  requisites  of  ordinary  mowing;  that  the  defendant,  relying,  etc.,  pur- 
chased the  machine ;  and  that  at  the  time  of  the  sale  and  warranty  it  wasi 
utterly  worthless  and  of  no  value  to  the  defendant  2.  Tha(  the  defend- 
ant was  unacquainted  with  the  machine;  that  the  plaintiff  represented  that 
the  same  would  perform  all  the  requisites  of  ordinaiy  reaping  and  mowing; 
that  the  defendant  was  thereby  induced,  etc. ;  but  that  the  machine  would 
not  perform  as  represented ;  wherefore,  etc. 

^eldf  that  both  answers  were  bad ;  each  should  have  averred  that  the  defend- 
ant tested  the  machine  in  a  proper  maimer,  and  in  a  reasonable  time,  and 
also  that  it  was  of  no  value,  or  that  it  was  returned  by  the  defendant  to  the 
plaintiff.  It  was  not  sufficient  to  aver  that  it  was  of  no  value  to  the  defend- 
ant The  Lafayette  Agricultural  Works  v.  Phillips,  259 

.30.  Peply, — Demurrer, — A  reply  must  be  good  as  to  all  the  paragraphs  of  the 
answer  which  it  attempts  to  meet,  or  it  will  be  held  bad  as  to  ail  of  them. 

Towell  V.  Pence,  304 

«!•  Complaint  on  Promissory  Note, — Copy  of  Instrument  Sued  on. — A  com- 
plaint upon  a  promissory  note  must  aver  that  the  note  remains  unpaid. 
Where  a  pleading  is  founded  on  a  written  instrument,  the  original  instru- 
ment or  a  copy  must  be  filed  with  the  pleading,  and,  that  the  court  may 
know  that  such  instrument  is  so  filed,  it  must  be  identified  by  reference,  and 
by  making  it  an  exhibit  Filing  a  copy  without  reference  is  not  sufficient 
An  averment  in  such  complaint  as  follows :  "  a  copy  of  which  note  is  now 
due,  and  remains  wholly  unpaid,"  is  too  vague  on  each  of  these  points. 

Stafford  et  al.  v.  Davidson,  Adm^r,  319 

-^2*  Evidence, — Execution  of  Written  Instrument. — Administrator. — In  a  suit 
brought  by  an  administrator  upon  a  written  promise  to  pay  money  to  his 
intestate,  a  sworn  denial  by  the  alleged  maker  puts  the  administrator  upon 
proof  of  the  execution  of  the  instrument      Hunter,  AdnCr,  v.  Probst,  359 

■3,  Same. — Statutes  Construed. — ^Section  75,  2  G.  &  H.  loi,  and  section  785, 2 
G.  &  H.  332,  should  be  considered  with  reference  to  section  80,  2  G.  &  H. 
105,  and  construed  so  that  the  fact  that  a  pleading  has  been  sworn  to  by 
either  party  shall  not  on  the  trial  be  deemed  proof  of  the  facts  alleged 
therein,  nor  require  other  or  greater  proof  on  the  part  of  the  adverse  party 
than  is  required  for  pleadings  not  sworn  to,  except  when  the  execution  of  a 
written  instrument  is  thus  denied.  lb, 

-S4«  Complaint, — Prayer  of, — ^Although  a  plaintiff  may  not  be  entitled  to  the 
specific  relief  demanded,  the  court  will  give  such  relief  under  the  general 
prayer  as  the  facts  alleged  show  him  entitled  to. 

Davidson  et  cd,  v.  JRng  et  aL,  372 

415*  Costsj'-'^^ounter-Clainu-'Asi  answer  in  bar  of  costs  only,  under  section  60 


€28  INDEX. 

of  the  code  (2  G.  &  H.  92),  must  show  that  the  claim  sued  on  arose  oat  of 
or  was  connected  with  the  cause  of  action,  and  could  have  been  used  as  a. 
counter-claim  in  the  former  action.  While  ▼.  Mi/ler,  385 

l6i  Negligence, — Railroad, — Master  and  Servant, — Injury  to  Person, — ^A  com* 
plunt  against  a  railroad  company,  in  an  action  for  damages  for  injuiy  to 
the  person  of  an  employee,  causing  death,  which  chaiges  that  the  company 
itself,  by  its  negligence  and  unskilfulness  in  the  management,  etc.,  of  its 
engines  and  cars,  etc.,  caused  the  injury  complained  of,  without  any  fault  oT 
l^e  deceased,  does  not  raise  the  question  ot  the  liability  of  the  company 
for  the  negligence  of  its  servants,  by  which  a  fellow-servant  is  killed  or 
injured,  and  is  good  on  demurrer. 

Hildebrand,  AdmW,  v.  The  T.  W.  6-  IV,  R.  W.  Co.,  399 

17.  Same, — A  complaint  in  such  an  action  which  fails  to  allege  that  there  was 
n^ligence  on  Uie  part  of  the  deceased  is  bad  on  demurrer.  Ibm 

18.  Supplemental  Complaint, — ^A  complaint,  or  paragraph  of  complaint,  alle^n^ 
that  since  a  former  trial  certain  notes  constituting  the  foundation  of  the  suit 
have  been  lost,  is  not  a  supplemental  complaint,  and  is  a  nullity. 

^irts  V.  Irons,  445 

19.  Departure,, — Reply. — Where  a  complaint  is  upon  a  promissory  note  made 
by  the  defendant,  and  the  defendant  answers  that  the  note  was  given  for  the 
plaintiff  ^s  interest  in  partnership  goods  held  by  the  plaintiff  and  the  defend- 
ant, and  that  the  defendant  has  since  paid  partnership  debts,  for  which 
he  asks  a  set-off  against  the  notes,  it  is  not  a  departure  for  the  plaintiff  to 
reply  that  the  defendant  agreed  in  writing,  as  a  part  of  the  consideration  for 
the  goods,  to  pay  the  debts  of  the  firm.  lb. 

20.  Same, — A  reply  which  sets  up  matter  which  is  not  inconsistent  with  the 
complaint,  but  which  tends  to  support  and  justify  it,  is  not  a  departure.    3. 

2i«  General  and  Special  Answers, — ^Where  a  general  denial  is  filed,  a  specific 
denial  of  the  averments  of  the  complaint  may  be  struck  out  on  motion. 

The  O.  dr*  M.  R,  W,  Co.  v.  Selby,  471 

23.  Contract, — Where  damages  are  claimed  for  a  breach  of  a  contract  to  deliver 
certain  kinds  or  brands  of  tobacco  at  certain  prices,  the  quantity  and  kind 
or  brand  demanded  must  be  specified.     Lindman  et  cU,  v.  Wolfet  al,,  501 

23.  Promissory  Note. — Party  in  Interest, — ^Toan  action  upon  a  promissory  note 
paysLble  in  bank,  and  indorsed  by  the  payee,  a  paragraph  of  answer  by  one  of 
the  makers,  verified  by  oath,  in  which  he  attempts  to  plead  a  set-off  or  coun- 
ter-claim, but  which  is  bad  for  that  purpose,  if  it  alleges  that  the  payee  wrote 
his  name  across  the  back  of  the  note,  but  never  delivered  it  to  the  plaintiff, 
and  that  the  plaintiff  has  no  right,  title,  or  interest  therein,  and  is  not  the  real 
party  in  interest,  and  that  the  payee  owns  and  holds  the  note,  is  good,  as 
showing  that  the  suit  is  not  being  prosecuted  by  the  real  party  in  interest 

Mendenhall  et  at,  v.  Baylies,  575 

POWER. 

See  Will,  5, 6. 

PRACTICE. 

See  Affidavit,  3 ;  Default  ;  Instructions  to  JtntY ;  Interrogatories  to 
Jury;  Misjoinder;  New  Trial;  Pleading,  3,  21;  Sufrebis  Court; 
United  States  Court. 

X.  Right  to  Dismiss  Action, — ^A  plaintiff  may  dismiss^  a  cause  after  the  court 
has  instructed  the  jury  and  before  the  jury  have  retired  to  consult  of  their 
verdict.  Dunning  et  al,^,  Galloway  et  al,,  1Z2 

A  Evidence. — Motion  to  Strike  Out.—^Witn  a  motion  is  made  to  strike  out  evi* 
dence  given  on  the  trial,  the  grounds  of  the  motion  should  be  stated;  and 
on  appeal  the  grounds  of  such  motion  mast  appear  in  a  bill  of  ezceptioosf 
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otherwise  the  Supreme  Conrt  will  presume  in  favor  of  the  action  of  the  court 
below  in  ovemding  the  motion. 

The  Lafayette  AgricuUural  Works  v.  Fhiilip,  259 

3«  Pleading, — Uncertainty, — ^If  it  be  doubtful  from  the  complaint  whether 
a  plaintiff  sues  in  his  individual  capacity  or  in  a  representative  capacity, 
the  defendant's  remedy  is  by  motion  to  make  the  allegation  more  certain 
and  specific,  and  not  l^  demurrer. 

The  O,  &*  M,  R.   W.  Co,  v.  McCture,  Adnfx^  317 

4.  Interrogatories  to  Jury, — yttdgment  non   Obstante, — In  a  case  where  the 

general  verdict  was  for  the  plainti£F,  but  the  answers  to  interrogatories  were 
clearly  inconsistent  therewith  and  sustained  the  answer,  the  defendant  moved 
for  judgment  "  upon  the  interrogatories,"  notwithstanding  the  general  ver- 
dict. 
JIddf  that  the  motion  should  have  been  sustained.  An  objection  that  the  motion 
should  have  been  for  judgment  on  the  answers  to  the  interrogatories  was 
too  technical.  Neither  the  court  nor  the  plaintiff  could  have  been  misled 
by  the  form  in  which  the  motion  was  made.      Shanks  et  al.  v.  Albert^  461 

-5,  New  Trial. —  Verdict, — Special  Findings* — ^Where  there  are  a  general  verdict 
and  special  findings,  and  the  correctness  of  the  general  verdict  is  not  ques- 
tioned, a  case  will  not  be  reversed  on  the  evidence,  when  it  is  conflicting,  to 
support  the  special  findingis.  The  O,  ^  M,  R.  W,  Co.  v.  Selhy^  471 

6.  Waiver  of  Reply. — ^Assuming,  but  not  deciding,  that  in  an  action  for  slan- 
der, an  answer  in  mitigation  of  damages  needs  a  reply,  if  the  defendant 
goes  to  trial  without  a  reply,  he  will  be  deemed  to  have  waived  it,  and  the 
answer  will  be  deemed  to  have  been  controverted  as  if  a  reply  had  been 
filed.  Waughy.  Waugh,sSo 

^.  Motion  in  Arrest. — If  a  complaint  contains  one  good  paragraph,  judgment 
on  a  general  verdict  for  the  plidntiff  can  not  be  arrested  because  there  are' 
other  paragraphs  which  are  defective,  nor  can  the  insufficiency  of  the  bad 
paragraphs  be  assigned  as  error.  Jb. 

5.  Harmless  Error. — ^Thougli  a  demnirer  to  a  pleading  has  been  erroneously 

overruled,  if  the  court  on  the  trial  found  that  the  pleading  was  not  true, 
the  ruling  cannot  be  a  cause  for  reversing  the  judgment. 

Keegan  v.  Carpenter  et  al*^  597 

PRINCIPAL  AND  ACCESSORY. 
See  Criminal  Law,  16. 

PRINCIPAL  AND  AGENT, 
See  Liquor  Law,  13. 

PRINCIPAL  AND  SURETY. 

See  Demand;   Guardian  and  Ward,  S,  9,  xo. 

*i.  Payment, — A  surety  may,  without  the  request  of  his  principal,  pay  the  debt 
of  his  principal  before  its  maturity,  and  after  but  not  before  maturity  sue  his 
principal  for  the  money  thus  paid.  White  v.  Miller^  385 

2.  Same, — A  surety,  by  delivering  his  own  note  with  security  to  the  holder  of 

the  note  of  his  principal  and  receiving  the  latter  note,  does  not  therein  make 
such  payment  or  satisfaction  as  to  enable  him  to  sue  his  principal  for  money 
paid.  lb. 

3.  Same  J— A.  surety  who  gives  his  own  note  with  security  in  lieu  of  the  note  of 

his  principal  can  not  sue  his  principal  for  money  paid  until  he  has  paid  his 
own  note  so  held,  where  it  does  not  appear  that  the  holder  of  the  note  of 
the  principal  agreed  to  receive  the  note  of  thesurety  in  payment  or  dischaige 
of  the  original  note.  Jb, 

^  Same, — Interest. — ^A  surety  on  a  note  who  has  given  his  own  note  with  seen* 
rity  in  lieu  of  the  note  of  his  principal,  and  afterward  paid  his  ownnot^ 
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may  recover  of  his  principal  the  rate  of  interest  mentioned  in  &e  original 
note,  to  the  time  when  he  paid  his  own  note.  Ib^ 

5«  Hearsay, — RepresentaHons  of  Maker  to  Surety. — Statements  or  representa- 
tions made  by  the  principal  maker  of  a  promissory  note,  to  one  whom  be  pro* 
cures  to  sign  the  note  in  blank  as  surety,  in  reference  to  the  subsequent 
signing  of  the  note  by  a  third  person  as  surety,  made  in  the  absence  and 
without  the  authority  of  such  third  person,  are  not  admissible  in  evidence  - 
against  such  third  person  on  a  question  of  suretyship. 

Keego«i  V.  Carpenter  et  oL,  597 ' 

PROMISSORY  NOTE. 

See  Duress  ;  HtJSBAin)  and  Wife,  4,  5, 6 ;  Mistake,  5;  Mortgage,  5, 6,  7  ; 

Pleading,  ii,  18, 19,  23. 

!•  Assignment.'^-Evideneej'-lik  an  action  against  N.,  the  maker,  by  W.  as 
assignee  of  a  note  not  payable  in  bank,  payable  to  J.,  and  by  him  assigned 
to  W.  by  delivery  only,  S.  became  a  party  defendant,  and  filed  a  cross^ 
complaint,  alleging  that  J.,  being  the  assignee  of  the  personal  property  of  £L^ 
who  was  insolvent,  in  trust  to  pay  the  creditors  of  E.,  sold  the  property,  and, 
without  the  knowledge  of  the  creditors,  took  therefor  the  note  sued  on  of 
the  purchaser,  N.,  payable  to  himself,  pledged  said  note  as  collateral  seen- 
xity  to  W.,  the  plaintiff,  for  a  loan  of  money,  delivered  it,  without  endozse- 
ment,  to  W.,  and  afterward  absconded ;  whereupon  said  S.  was  appointed- 
trustee  for  the  creditors ;  prayer  for  judgment  against  N.  on  the  note, 
and  against  W.,  that  he  be  barred  from  asserting  any  claim  to  the  note. 

M^  that  the  fact  that  the  note  was  payable  to  J.  was  prima  faciei  but  not  con- 
,  elusive  evidence  that  he  was  the  owner  thereof;  tnat  as  W.  did  not  acquire 
the  legal  title,  he  should  have  protected  himself  by  making  inquiries  of  the 
maker ;  that  neither  W.  nor  the  creditors  had  the  legal  title  or  the  greater 
equity,  but  the  equities  of  the  creditors  were  prior  to  those  of  W. ;  and  the  cras» 
complaint  was  good  on  demurrer.  Sims  v.  Wilson  et  al.,  22S 

a.  Alteration'  of  by  Payee. — After  the  making  and  delivery  of  a  promissoiy 
note,  the  same  was  changed  by  the  payee,  without  the  knowledge  or  consent 
of  the  maker,  by  inserting  a  higher  rate  of  interest  than  it  would  otherwise - 
have,  and  by  mzJcingit  payable  at  a  bank. 

Mcld^  that  the  alterations  invalidated  the  note.  Shanks  et  al,  v.  Albert,  461. 

3.  Attorneys  Fees. — Reasonable  Fees. — Prima  facie,  the  amount  or  rate  stipu- 
lated for  as  attorney's  fees  in  a  promissory  note  is  to  govern  in  a  suit  upon 
the  note.  Ten  per  cent,  for  attorney's  fees  on  a  note  for  one  hundred  and 
eight  dollars  and  fifty  cents  is  not  excessive.  Smiley  et  al.  v.  Afeir,  559 

4«  Same, — Evidence. — ^Where  a  promissory  note  made  a  part  of  a  complaint^ 
fixes  the  amount  of  attorney's  fees. at  ten  per  cent.,  it  is  the  sfune  as  if  the 
complaint  alleged  that  a  reasonable  fee  would  be  ten  per  cent,  on  the  amount 
due,  and  no  evidence  other  than  the  note  is  necessary.  7?» 

5.  Same, — Pleading. — It  is  not  necessary,  in  order  to  recover  attorney's  fees,  to^ 

allege  in  such  complaint  that  suit  has  been  instituted  on  the  note,  and  that 
such  fees  are  due,  nor  where  the  record  shows  that  the  suit  is  brought  by  an 
attorney,  that  counsel  has  been  employed.  Jb» 

6.  Same. — Attorney's  fees,  when  it  is  agreed  in  a  promissory  note  to  pay  them, 

if  suit  be  instituted  thereon,  are  a  part  of  the  damages  which  a  maker  of  the 
note  stipulates  to  pay  in  such  event,  are  incident  to  the  main  debt,  and  can 
not  be  sued  for  in  a  separate  action  after  judgment  on  the  note  for  the  amount, 
of  the  debt,  and  such  fees  may  be  included  in  the  judgment,  with  the  prin- 
cipal and  interest  of  the  note.  i^.- 

RAILROAD. 

See  Pleading,  6;  Negligence,  i,  9  to  17;  Town,  i,  2. 

!•  jExcAisive  Right  to   Use  of  Track, — Between  stations  and  public  cxossiii^^ 
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a  railroad  track  belongs  exclusively  to  the  railroad  company,  and  all  per- 
sons who  walk,  ride,  or  drive  thereon  are  trespassers  j  and  if  such  persons 
so  walk,  ride,  or  drive  thereon  at  the  sufferance  or  with  the  permission  of 
the  company,  they  do  so  subject  to  all  the  risks  incident  to  so  hazardous  an 
undertaking,  and  if  injured  by  a  train  of  the  railroad  company,  the  com- 
pany is  not  liable  in  damages,  unless  the  injury  was  wantonly  or  intention* 
ally  inflicted.  The  y.,  M.  ^  L  R,  JR.  Co,  v.  Goldsmith,  43 

2.  Liability  for  Acts  of  Conductor, — A  railroad  company  is  liable  for  the  wilful 

acts  or  torts  of  the  conductor  of  a  train  and  its  other  servants  acting  under 
him,  in  ejecting  a  passenger,  when  such  ejection  is  wrongful. 

The  T,H,^L  R.  R.  Co.  v.  Fitzgerald,  79 

3.  Same, — Commutation  Ticket\ — A  railroad  company,  being  the  owner  of  one 

road  and  the  lessee  of  another,  the  two  forming  a  continuous  line  between 
Indianapolis  and  St.  Louis,  sold  a  ''  thousand-mile"  ticket,  authorizing  the 

Eurchaser  to  travel  three  hundred  miles  upon  one  of  said  roads  and  seven 
undred  miles  upon  the  other,  having  black  figures  representing  the  one 
road  and  red  figures  the  other,  with  directions  to  conductors  to  punch  out 
the  black  figures  representing  the  number  of  miles  travelled  on  the  western 
division  of  the  road,  and  the  red  figures  for  the  miles  travelled  on  the  eastern 
end.  On  the  back  of  the  ticket  were  printed  conditions,,  on  which  the  ticket 
was  issued,  signed  by  the  purchaser,  among  which  was  a  stipulation  that  the 
miles  travelled  each  trip  should  be  indicated  by  the  conductor's  punching 
out  corresponding  figures  on  the  opposite  side.  After  all  the  red  figures 
had  been  punched  out,  the  purchaser  offered  the  ticket  for  passage  on  a 
train  on  the  eastern  division  of  the  through  line,  which  the  conductor 
refused  to  accept,  though  there  were  black  figures  not  punched  out  amount- 
ing to  the  number  of  miles  for  which  it  was  offered ;  and  the  holder  of  the 
ticket,  refusing  to  pay  his  fare  or  to  leave  the  car  unless  forcibly  ejected,  was 
put  off  by  the  conductor  and  his  assistants. 
MM,  that  the  terms  expressed  on  the  ticket  constituted  a  contract  between  the 
seller  and  purchaser  of  the  ticket ;  that  when  the  purchaser  had  travelled  on 
the  eastern  part  of  the  line  a  sufficient  number  of  miles  to  exhaust  the  red 
figures,  the  ticket  gave  him  no  claim  to  be  carried  any  more  on  that  part  of 
the  road,  and  that  his  refusal  to  pay  fare  and  to  leave  the  car  on  request 
justified  his  expulsion  therefrom.  lb, 

4.  Injury  to  Animal. — Fencing, — Negligence, — In  an  action  against  a  railroad 

company  for  an  injury  to  an  anunal,  caused  by  the  collision  of  a  locomo- 
tive therewith  upon  the  railroad  track,  where  the  animal  went  upon  the 
track  at  a  place  where  it  might  have  been  fenced  by  the  company,  but  was 
not  fenced; 
ffsld,  that  the  doctrine  of  contributory  negligence  could  not  be  applied. 

The  /.,  P,  6*  C.  R,  R.  Co,  v.  IVolf,  250 

5*  Liability  for  /lulling  Stock. — In  a  complaint  against  a  railroad  company  to 
recover  under  the  statute  the  value  of  an  animal  killed  by  the  cars  of 
such  company,  it  is  sufficient  to  allege  that  the  railroad  was  not  fenced  at  the 
place,  etc.  If  the  killing  was  at  a  point  where  the  company  was  not 
required  to  fence  its  track,  that  is  a  matter  of  defence,  and  need  not  be  neg- 
atived in  the  complaint.  The  O,  «5r»  M.  R.  W.  Co.  w.McClure,  Adm'x,  317 

6.  Negligence, — ^Under  a  general  charge  of  negligence  in  the  running  of  a  rail- 

way train,  evidence  may  be  given  of  any  and  every  degree  of  negligence. 
Negligence  miist  be  charged  in  the  complaint,  but  it  is  the  province  of  the 
evidenoe  to  show  in  what  it  consisted.    The  Pennsylvania  Co.  v.  Krick,  368 

7.  Same. — Crossing, — Rights  of  Railroad  Company  and  the  Public, — The  rights 

of  a  traveller  on  a  highway,  where  it  crosses  a  railroad,  are  not  subordinate  to 
those  of  the  railroad  company,  or  superior  to  them,  but  equal ;  and  boOi  par- 
ties are  bound  to  use  ordinary  care,  the  one  to  avoid  committing  injury,  and 
theother  to  avoid  receiving  it.  Ib^ 

8«  Sante^ — Signal  of  Approach  to  Crossing. — It  is  the  duty  of  the  engineer  to 
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ghre  sufficient  signals  of  the  approach  of  a  train  to  a  road  crossing  by  ring* 
ing  the  bell,  sounding  the  whistle,  or  otherwise,  as  may  be  practicable, 
where  the  circumstances  seem  to  require  it.  A 

REAL  PROPERTY,  ACTION  TO  RECOVER. 

See  Default,  i;  Evidence,  6,  j;  Specific  Performance;  Vendor  and 

Purchaser,  4. 

!•  Complaint. — Copy  of  Written  Instrument, — Evidence. — In  an  aciton  for  the 
recovery  of  real  property,  the  deed  of  conve3rance  to  plaintiff  under  which 
he  claims  title  is  not  the  foundation  of  the  action ;  and  if  it  is  set  out  by 
copy  and  made  part  of  the  complaint,  the  plaintiff  is  not  thereby  relieved 
from  proving  its  delivery.  Burkkolder  etal.  v.  Casad et  aL, /^l% 

St,  Evidence. — Hearsay, — Declarations  of  Grantor. — The  declarations  of  a 
grantor  of  real  property  to  his  grantee  concerning  the  delivery  of  a  deed  of 
conveyance  by  him  to  third  persons  of  the  same  property,  made  long  after 
the  conveyance  purported  to  have  been  made  to  such  third  persons,  are  not 
admissible  as  evidence  against  such  third  persons.  R. 

3.  Same. — Burden  of  Proof. — The  burden  of  proof  is  on  the  party  daiming 
title  under  a  deed  to  show  the  delivery  of  the  deed,  either  by  evidence  of 
actual  delivery  or  of  circumstances  from  which  it  may  be  inferred.        B. 

4«  Infant, — ^Whether  the  grantee  be  an  infant  or  adult,  there  must  be  some  act 
or  declaration,  though  no  particular  act  or  form  of  words  is  necessaiy,  by 
the  grantor  of  a  deed  of  conveyance,  from  which  it  may  be  inferred  that  he 
intended  to  part  with  his  title  to  the  property  granted,  to  constitute  a  deliv* 
ery  of  the  deed.  R„ 

RECEIVER. 
See  Insurance,  i. 

RECORD. 
See  Bill  of  Exceptions  ;  Supreme  Court,  i. 

1.  New    Trial, — Motion. — A  motion   for  a  new  trial  constitutes  a  part  of  the 

record  without  being  made  such  by  a  bill  of  exceptions,  and  when  it  is 
copied  into  the  transcript  it  is  not  necessary  to  copy  it  again  in  the  bill  of 
exceptions.  Hill  v.  Nenman^  i%t 

2.  Striking  out  AnsTver. — ^The  fact  that  the  clerk  has  copied  into  a  transcript  a 

paragraph  of  answer  that  was  struck  out  by  the  court,  does  not  make  it  a 
part  of  Uie  record  on  appeal;  it  can  only  be  made  a  part  of  the  record  b^  t 
bill  of  exceptions.  Patterson  et  al.  v.  Lordf  203 

3.  Amended  Pleading. — An  amended  answer  supersedes  the  original,  and  the 

latter  ceases  to  be  a  part  of  the  record.  R* 

REGISTRY. 
See  Mistake,  i  ;  Vendor  and  Purchaser,  4,  7. 

REMITTITUR. 
See  New  Trial,  2 ;  Devore  v,  McDermitt,  234. 

REPEAL  OF  LAWS. 
See  Insurance,  4. 

1.  Repeal  of  Repealing  Statute, — The  repeal  of  a  repealing  act  revives  the 

original  act.  Lindsay  et  al.  v.  Lindsay  et  al.,  283 

2.  Saving  Clause. — A  repealing  act  with  a  saving  clause  can  not  revive  a  lia- 

bility that  has  been  extinguished  by  a  repealing  act  without  a  saving  clause. 

Roush  V.  Morrison^  414 
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3.  SamCf-^'Diiching  Company. — By  the  act  approved  March  i  ith,  1867  (3  Ind. 
Stat.  228),  to  enable  the  owners  of  wet  lands  to  drain  and  reclaim  them» 
etc.,  the  act  of  June  4th,  1861  (Acts  Special  Session  1861,  p.  83),  and  the 
act  of  March  ^ih^  1863  (Acts  1863,  p.  30),  on  the  same  subject,  were 
absolutely  repealed;  and  all  rights  of  action,  under  said  acts,  upon  any 
assessment  of  benefits,  were  taken  away,  and  were  not  revived  by  thesul>> 
sequent  repeal  of  the  act  of  1867  by  the  act  of  1869  (3  Ind.  Stat.  222).  lb. 

RULE  OF  COURT. 
See  Venue,  i. 

SCHOOLS. 

See  Mortgage,  3. 

i)cg'Tax  FutuL — Injunction^ — The  dog-tax  fund  must  be  apportioned  among 
the  schools  of  the  township  and  with  the  other  funds  appropriated  for 
tuition,  and  an  injunction  will  lie  to  prevent  the  use  of  said  fund  to  employ 
a  teacher  in  a  single  school  district,  or  the  use  of  said  fund  in  advance  of 
the  general  apportionment  for  tuition  for  the  year.       Malay  v.  Madget^  24X 

SEDUCTION. 
See  Criminal  Law,  x,  2. 

SET-OFF. 
See  Pleading,  2. 

SHERIFFS  SALE. 

See  Evidence,  5. 

Vendor  and  Purchaser, — Notice, — Mortgage, — Where  land  is  purchased  at  sher* 
ifiF's  sale  by  one  who  has  actual  notice  of  a  mortgage  thereon,  wherein  the 
county  and  state  where  the  land  is  situated  are  not  named,  though  the  sec- 
tion, township,  and  range  are  specified,  and  the  vendee  knows  what  land  was 
intended  to  be  mortgaged  and  the  county  where  the  land  lies,  he  can  not  be 
regarded  as  a  purchaser  for  a  valuable  consideration  without  notice. 

Betson  et  al,  v.  The  State^  ex  rel,  Torrence  et  ai.f  54 

SLANDER. 
See  Practice,  6. 

I.  Actionable  Words, — ^The  following  words  were  spoken  to  a  married  womaii 
in  the  presence  of  a  third  person:  '*  Liz"  (meaning  the  plainti£F),  "you 
have  taken  men  into  your  bedroom,  when  your  husband  was  lying  sick  and 
helpless  in  his  bed,  and  you  would  stay  with  them  for  hours;  I  can 
prove  it  by  twenty-five  witnesses,  if  necessary;"  and,  in  the  same  conver- 
sation, addressing  the  third  person,  the  following  words  were  spoken  by  the 
same  speaker  :  "  She  even  tried  to  sleep  with  a  preacher,  w^ho  came  to  my 
house  to  stay  all  night ;"  and,  on  being  asked  by  the  plaintiff  l/y  whom  he 
could  prove  that,  the  same  speaker  said,  "  By  my  old  woman,  who  watched 
you  all  night  to  keep  you  from  getting  into  the  bed  with  the  preacher;" 
and  further,  in  the  same  conversation,  to  the  third  person,  the  same  speaker 
said,  "  Why  she  even  attempted  to  get  into  bed  with  Tom ." 

Seidf  that,  taken  as  a  whole,  the  inference  might  be  fairly  drawn,  that  it  was 
intepded  to  charge  her  with  adultery  with  the  men  taken  into  her  bedroom, 
and  the  words  spoken  were  actionable.  JVaugh  v.  IVaugh,  580 

i^  Same, — Question  of  Fact, — If  words  spoken,  alleged  to  be  slanderous,  are 
capable  of  two  constructions,  one  of  which  would  be  innocent,  it  is  for 
the  jury  to  detennine  whether  they  were  used  in  an  innocent  sense  or  other- 
wise. i0w 
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SPECIFIC  PERFORMANCE. 

€kmetery, — Where  the  owner  of  real  estate  pennitted,  during  his  life,  the 

of  it  by  the  public  as  a  burying-grouna,  and  expected  that  at  some  time  a. 
church  would  be  erected  thereon,  but  where  it  was  not  shown  that  he 
intended  to  vest  the  title  in  any  denomination  exclusively,  a  church  organ- 
ixation,  not  in  existence  until  after  the  death  of  the  owner,  could  not 
recover  the  real  estate  of  the  heirs  or  their  grantees,  or  compel  a  convey- 
ance of  the  same  to  such  organization.  Hicks  et  aL  v.  Danford  et  a/.,  223 

STARE  DECISIS. 

"When  a  court  of  appeals  of  last  resort  has  by  its  decisions  established  a  mle 
of  property  under  which  rights  have  been  acquired,  an  adherence  to  such 
decisions  by  the  same  court  becomes  a  duty,  and  they  should  not  be  over- 
nded  except  for  the  most  convincing  and  overwhelming  reasons. 

Lindsay  et  ai,  v.  Lindsay  et  al^  283 

STREET. 

See  Town,  i,  2,  3. 

SUMMONS. 

Hetum  of  notfmnd^  and  dismissal     See  Nicholson  v.  Bowen,  6oi» 

SUNDAY. 

See  Liquor  Law,  6. 

SUPERIOR  COURT. 

See  SxTPREME  Court,  5,  7 ;  Buser  v,  Blair,  519. 

SUPREME  COURT. 

See  Bill  of  Exceptions;  Demurrer,  2;  Juror,  2;  Misjoijider;  Practice 
2;  Turnpike,  i  j  Buser  v,  Blair,  519;  Burke  v.  The  State,  528, 

Notice  to  co-party.    See  Washburn  v,  Kline,  128. 

1.  Demurrer, — A  demurrer  to  a  reply  will  not  be  considered  where  the  answer 

is  not  in  the  record.      Betson  etal.  v.  The  Stctte^  ex  rel.  Torrence  et  a/.,^ 

2.  Evidence. — Objections  to, — Bill   of  Exceptions, — Objections  to  the  admis- 

sibility of  evidence  must  be  specific,  must  be  made  in  the  court  below,  and^ 
on  appeal,  must  appear  in  a  bill  of  exceptions.  Ibm. 

3.  New  Trial, — Evidence, — The  Supreme  Court  will  not  review  the  ruling  of 

a  lower  court  on  a  motion  for  a  new  trial  based  on  the  ground  that  the  ver- 
dict was  not  supported  by  suf&cient  evidence,  where  the  evidence  is  con- 
flicting. The  Miami  Valley  Furniture  Co.  v.  TVesler  et  al,^  65 

4«  Evidence. — It  is  the  uniform  practice  of  the  Supreme  Court  not  to  distuif> 
the  verdict  of  a  jury,  or  the  finding  of  a  court,  on  questions  of  fact,  whea 
the  verdict  or  finding  is  not  clearly  wrong  on  the  evidence. 

«  The  Ft.  fF.,  M,  6*  C.  R.  R.  Co.  v.  Grove,  135 

5,  Superior  Court, — Assignment  of  Error, — Where,  on  appeal  from  a  superior 

court,  the  record  does  not  show  that  error  was  assigned  in  the  general 
term  of  that  court,  the  judgment  will  be  afHrmed.   Carpenter  v.  Sigler^  20Z 

6.  Evidence, — When  the  testimony  is  conflicting,  the  Supreme  Court  will  not 

reverse  the  judgment  upon  the  weight  of  the  evidence. 

Joseph  V.  The  State,  2$$ 

7»  Assignment  of  Error^-^Appeal  from  Superior  Court, — On  appeal  to  the 
Supreme  Court  from  a  superior  court,  the  assignment  of  error  should  be 
based  upon  the  action  of  the  lower  court  in  general  term,  in  affirming  the 
ruling  at  special  term.  An  assignment  that  the  court  in  special  term  erred  in 
overruling  a  motion  for  a  new  trial  presents  no  question. 

Cline  et  al,  v.  Love^  25S 
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8.  Motion  fir  New  Trial. — ^Where   a   motion   for   a   new  trial   is   made 

on  the  ground  that  the  verdict  is  contrary  to  the  evidence,  because  certain 
facts  have  not  been  proved,  the  party  making  the  motion  is  precluded,  on 
appeal,  from  urging  that  the  verdict  is  not  sustained  by  sufficient  evidence. 

Myers,  Ex'r,  v.  The  State,  ex  rel,  McCray,  AdnCr,  293 

9.  Agreement  of  Parties  as  to  Pleadings, — Where  an  answer  is  filed  containing 

a  general  denial,  and  also  other  paragraphs  setting  up  affirmative  matter 
which  could  be  introduced  under  the  general  denial,  to  which  demurrers 
are  filed  and  sustained,  and  the  cause  is  then  tried  on  the  issues  formed 
by  the  general  denial,  resulting  in  a  finding  and  judgment  for  the  plain- 
tiff, on  appeal  to  the  Supreme  Court,  the  parties,  by  an  agreement  in  writing 
endorsed  upon  the  transcript,  may  agree  that  the  general  denial  shall  be 
considered  as  withdrawn,  and  the  case  decided  upon  the  ruling  of  the  court 
below  upon  the  demurrers  to  the  paragraphs  setting  up  affirmative  matter. 
In  such  case,  the  Supreme  Court  will  decide  the  case  as  if  the  general 
denial  had  not  been  filed  in  the  court  below. 

Bamhizel  et  ux.  v,  Ferrell,  335 

la  Amendment, — Deemed  to  Have  Been  Made. — An  incomplete  and  ungraxn- 
xnatical  sentence,  in  reference  to  the  claim  sued  on  being  due  and  unpaid^ 
that  might  have  been  amended  in  the  court  below,  was  deemed  aniended 
in  the  Supreme  Court,  so  as  to  allege  that  the  claim  was  due  and  unpaid. 

Voris  et  at,  v.  The  State,  ex  rel,  Davis,  345 

II*  Evidence, — Conflicting, — A  judgment  will  not  be  reversed  on  the  ground 
of  the  insufficiency  of  the  evidence  to  sustain  the  verdict,  when  the  evidence 
is  conflicting,  and  would  support  a  verdict  for  either  party. 

The  Pennsylvania  Co,  v.  Krick,  368 

22.  Bill  of  Exceptions. — Motion, — ^A  ruling  on  a  motion  to  dismiss  an  action  as 
to  some  of  the  defendants  can  not  be  considered  on  appeal  to  the  Supreme 
Court,  unless  saved  by  a  bill  of  exceptions. 

Steinmetz  et  al,  v.  The  State,  ex  rel,  Bricka^  465 

13.  Assignment  of  Error. — An  assignment  of  error  entitled  of  the  proper  parties 
will  not  be  disregarded  by  the  Supreme  Court  because  the  word  **  defend- 
ant"  is  used  instead  of  the  word  **  appellant,"  when  it  is  apparent  that  the 
former  is  employed  to  designate  the  appealing  party.  Substance  should  be 
regarded  rather  than  form.  Williams  v.  The  State,  568 

14.  Where  the  evidence  is  not  all  in  the  record,  the  Supreme  COurt  cannot  pass 
upon  the  sufficiency  of  the  evidence,  or  the  sufficiency  of  affidavits  in  sup- 
port of  a  motion  for  a  new  trial  on  account  of  newly-discovered  evidence. 

Hill  V.  Sutton  et  al,,  592 

SURPRISE. 

See  Negligenc£,  18. 

Sndence, — A  party  cannot  legally  and  successfully  say  that  he  was  surprised  at 
the  giving  of  proper  and  legal  evidence  under  an  issue  that  has  been  formed 
by  the  pleadings,  in  the  absence  of  declarations  by  the  other  party  that  such 
evidence  would  not  be  given  on  the  trial.  Hill  v.  Sutton £t  al,,  592 

*  TAX. 

See  Schools. 

I.  Assessment  of  Personal  Property. — Statute. — Construction  of. — ^By  section 
276  of  the  tax  act  of  December  21st,  1872,  the  duty  of  assessing  personal 
property  for  taxation  for  the  succeeding  two  years  was  devolved  on  the 
county  appraisers  of  real  estate  chosen  at  the  October  election  in  1872. 

Femsel  v.  Rector  et  al.,  1 14 

Mm  Same. — Bond  and  Oath  of  Appraisers, — Such  real  estate  appraisers  were 
not  required  to  take  an  additional  oath  of  office,  or  to  file  an  official  bond 
as  assessors,  and  the  failure  to  file  such  oath  and  bond  did  not  authorize  a 
county  auditor  to  appoint  another  person  to  assess  personal  property  for  tax- 
ation. i9«- 
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3.  Same,~^L€giiiative  Fomer, — It  was  competent  for  the  legislature  to  confer 

on  such  appraisers  the  additional  duty  of  assessing  personal  property.      Idm 

4.  Decedenti  Estates. — Collection  of  Taxes  on, — In  conformity  with  the  tezms 

of  the  will  of  a  decedent,  his  executor  purchased  a  parcel  of  real  estate  for 
the  use  for  life  of  certain  beneficiaries  named  in  the  will,  and  took  a  deed 
therefor  to  himself  as  executor.  It  did  not  appear  whether  any  tnist  was 
declared  in  the  deed  in  favor  of  siich  beneficiaries. 
JJddy  that  the  county  treasurer  might  lawfully  levy  on  the  personal  estate  of  the 
decedent  in  the  hands  of  the  executor,  to  satisfy  taxes  against  said  real  estate 
that  had  become  delinquent,  and  that  he  was  not  bound  to  proceed  against 
said  beneficiaries,  or  to  file  a  claim  against  the  estate  for  such  unpaid  taxes. 

Rin^  V.  Ewing,  Ej^r,  246 

5.  Real  Estate.-;— yJhen  the  party  chargeable  with  a  tax  on  real  estate  is  the  owner 

of  personal  property,  the  latter  is  primarily  liable  for  the  payment  of  the 
tax.  y?. 

6.  A^raiser  and  Assessor, — Statute  Construed.^  Section  108  of  the  act    of 

December  21st,  1872,  Acts  Special  Session  1872,  p.  57,  applies  to  peisons 
elected  under  section  107,  and  not  to  appraisers  elected  in  October,  1872. 
Such  appraisers  were  by  section  276  of  said  act  constituted  assessors  for 
two  years  without  filing  the  bond  or  taking  the  oath  mentioned  in  section 
108.  TAe  State,  ex  rel.  Femsel,  v.  Rector  et  al.,  443 

7.  Injunction. — Illegal  Tax.'^Pi.n  action  will  lie  to  enjoin  the  collection  of  taxes 

assessed  without  authority  of  law.      RUey  v.  The  IVest.  Uh,  Tel.  Co^  511 

8.  Foreign  Corporation, — Statute  Construed. — The  act  to  provide  for  a  uniform 

assessment  of  property,  Acts  1872,  p.  57,  does  not  contain  any  pFoviuon 
in  relation  to  the  manner  of  assessing  the  capital  stock  of  foreign  corpora- 
tions. R, 

•9.  Same. — Stock  of  Foreign  Telegraph  Corporation, — ^The  capital  stock  of  a 
foreign  telegraph  company  owning  and  operating  a  line  of  telegraph  in 
this  State  can  not  be  assessed  under  the  provisiotis  of  said  act  3, 

TELEGRAPH  COMPANY. 
See  Evidence,  8;  Tax,  9. 

TOWN. 

See  Arrest,  i,  2. 

f.  Railroad. — Right  of  Way, — Street, — The  constant  and  exclusive  use  by  a 
railroad  company  of  part  of  a  street  of  a  town,  as  and  for  a  right  of  way» 
cannot  in  any  time  ripen  into  an  absolute  ownership  of  such  part. 

The  /.,  jP.  ar*  C.  R,  R.  Co.  v.  Ross^  25 

Z,  Same. — Street  Improvement, — ^Where  a  railroad  company  occupied  and  used 
one  side  of  a  street  of  a  town  as  and  for  a  right  of  way,  and  owned  real 
estate  contiguous  to  said  side,  said  real^estate  was  liable  to  assessment  for  the 
improvement  of  said  street.  '  Jh. 

.3.  Street  Improvement, — Petitioners  for.  How  Counted, — ^By  the  act  of  April 
27th,  1869  (3  Ind.  Stat.  128^  sees.  8, 9,  and  10),  which  provides  that "  when- 
ever a  majority  of  all  the  resident  owners  of  any  lots  or  parcels  of  land  on 
any  street  or  alley  not  less  than  one  square,  to  be  estimated  by  numbeis, 
or  by  measuring  the  front  lines  of  such  lots  or  parcels  of  land  bordering 
thereon,  shall  petition,"  etc.,  two  modes  of  counting  the  petitioners  are  pro- 
vided ;  one  by  ascertaining  the  number  of  petitioners  simply,  the  other  by 
measuring  the  front  lines  of  the  lots  or  parcels  of  land  bordering  on  the  part 
of  the  street  to  be  improved,  and  thus  ascertaining  whether  or  not  the  peti- 
tioners represent  a  majority  of  the  front  feet.  lb 

.4.  Incorporation  of. — County  Commissioners. — Annexation  by  City  Council, — 
Where  a  petition  has  been  filed  by  the  proper  parties  before  the  board  of 
county  commissioners  for  the  incorporation  of  a  town,  and  the  petition  con- 
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foims  to  the  requirements  of  the  statute,  it  is  the  duty  of  the  commissionexs 
to  hear  the  proofs,  and,  if  satisfied  that  the  requirements  of  the  law  have  beta 
complied  with,  to  make  an  order  declaring  that  the  territory  embraced  in  the 
petition  shall,  with  the  assent  of  the  qualified  voters  thereof,  bean  incorpo- 
rated town,  by  the  name  specified  in  the  petition;  and  alter  the  election  has 
been  properly  certified  by  the  inspectors  of  the  election,  it  is  the  duty  of 
the  commissioners  to  make  an  oixler  declaring  that  such  town  has  been 
incorporated  by  the  name  adopted.  After  the  filing  of  such  petition,  the  ter- 
ritory embraced  therein  can  not  be  annexed  to  an  adjoining  city  by  a  vote 
of  the  city  council.  Taylor  et  al.  v.  The  City  of  Fort  Wayne,  274 

5.  Same, — Jurisdiction, — ^The  pendency  of  the  petition  gives  the  county  com- 

missioners jurisdiction  of  the  subject-matter  thereof,  and  that  jurisdiction 
can  not  be  ousted  by  the  adverse  action  of  the  city  cotmciL  When  there 
exist  two  tribunals  possessing  concurrent  and  complete  jurisdiction  of  a 
subject-matter,  the  jurisdiction  becomes  exclusive  in  the  one  before  which 
proceedings  are  first  instituted.  Ibm 

6.  PltU. — Recording, — ^A  plat  of  lots,  not  purporting  to  be  the  plat  of  atown,  nor 

of  an  addition  to  a  town  or  city,  but  simply  of  out-lots  in  a  congressional 
section  of  land,  is  not  such  a  plat  as  is  recognized  and  entitled  to  record 
by  the  act  touching  the  laying  out  of  towns,  etc.,  i  G.  &  H.  632.  lb, 

7.  Same, — Unauthorized  Recording  of  Plat, — A  plat  not  signed  and  acknowl- 

edged as  required  by  law  is  not  entitled  to  record;  and  if  it  be  recorded^ 
the  record  is  a  nullity.  lb, 

8.  Pleading. -^Complaint for  Street  Improvement,— ^Demurrer, ^^ The  suffi- 

ciency of  a  complaint  by  a  contractor  to  recover  for  grading  and  gravel- 
ling a  street  in  an  incorporated  town,  in  reference  to  matters  occurring  prior 
to  the  making  of  the  contract,  may  be  tested  by  demurrer. 

Anthony  v.  Williams  et  ah,  565 

9.  Same, — Such  complaint  must  show,  except  where  the  street  improved  is 

"around"  the  public  square,  that  the  improvement  was  asked  by  a  petition 
signed  by  a  majority  of  the  property  owners ;  that  specifications  were  pre- 
pared showing  the  kind,  quantity,  and  location  of  the  work  to  be  done ;  that 
proposals  to  do  the  work  were  advertised  for;  that  a  contract  to  do  the 
work  according  to  the  specifications  was  entered  into ;  diat  the  work  was 
done  according  to  the  contract;  that  the  amount  of  the  contract  price  was 
estimated  to  the  different  tracts  of  ground  bordering  on  the  street  improved ; 
that  the  board  of  trustees  required  the  owners  to  pay  the  amount  so  esti- 
mated; and  that  the  owner  complained  of  failed  or  refused  to  pay  the  same 
within  ten  days  after  the  date  of  such  estimate*  Ib» 

TOWNSHIP. 
See  Parties,  5. 

TOWNSHIP  TRUSTEE. 

Cffldal  Bond.— A.  township  trustee  may  be  the  relator  in  a  suit  upon  the  official 
bond  of  his  predecessor,  to  recover  moneys  due  the  civil  township,  and  also 
moneys  due  the  school  township;  and  under  a  proper  complaint  there  may 
be  a  recovery  for  funds  of  either  or  both  of  the  corporations;  but  on  a  com- 
plaint in  which  he  sues  only  as  trustee  of  the  xivil  township,  he  can  not 
recover  money  due  to  the  school  township. 

Steinmetz  et  at,  v.  The  State^  ex  rel.  Pricha,  465 

TRUST  AND  TRUSTEE. 

Promissory  * NotC'^Parties, — Where  a  note  was  made  payable  to  certain  per- 
sons, "  for  the  purpose  of  erecting  and  endowing  an  institution  of  leaxu* 
ing  in  the  city  of  Logansport  or  its  vicinity;". 

Seld^  uat  the  persons  named  were  trustees  of  an  express  trust,  and  they^  or  the- 
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soTviTOis  in  case  of  the  death  of  one  of  them,  were  proper  parties  plmntiflfe 
in  an  action  on  the  note.  Musselman  v.  Cravens  ei  al,,  z 

TURNPIKE. 
See  Highway,  i,  2. 

1.  Assessment. — Appeal. — ^An  appeal  lies  to  the  Supreme  Court  from  the  jad^ 

ment  of  a  circuit  court  rendered  on  an  appeal  from  the  order  of  the  board 
of  county  commissioners  directing  the  assessment  of  land  for  constructing  & 
turnpike  road.  James  et  al.  v.  The  G,  &*  N.  J*  Turnpike  Co^  37^ 

2.  Same. — Description  of  Route, — ^Wherethe  course  is  definite  and  certain,  and 

the  termini  can  be  ascertained  from  the  description  given,  the  route  is  suffi- 
ciently described.  That  which  can  be  rendered  certain  is  sufficiently  cer- 
tain, lb,, 

3*  Same, — Pleading. — The  statute  does  not  contemplate  pleadings  in  such  a 
case.  The  defendants  have  the  benefit  of  all  legal  objections  they  can  urge 
against  the  making  of  the  assessment,  without  pleading  them.  Jb.. 

4.  Same. — Articles  of  Association. — Evidence. — On  the  trial  of  the  appeal  in  the 

circuit  court,  the  articles  of  association  of  the  company  are  admissible  in 
evidence  without  proof  of  their  execution,  it  being  shown  that  they  hare 
been  duly  recorded  as  required  by  statute.  From  the  time  the  articles  of 
association  are  recorded  in  the  recorder's  office  of  the  proper  county,  the 
association  is  to  be  deemed  a  corporation.  Jh» 

5,  Same. — County  Treasurer, —  Voluntary    Payment, — Payment  Under  Pr^ 

test. — The  county  treasurer,  in  collecting  assessments  of  benefits  oq 
the  tax  duplicate  in  favor  of  a  gravel  road  company  (imder  the  act  of 
March  iith,  1867),  does  not  act  as  the  agent  of  the  company,  but  as  a 
ministerial  officer,  and  is  not  liable,  in  an  action  for  money  had  and  received^ 
to  the  persons  assessed,  after  he  has  paid  to  the  company,  upon  the  warrant 
of  the  county  auditor,  before  the  commencement  of  the  suit  and  before  an^ 
notice  of  injunction,  the  assessments  collected,  although  the  assessments 
may  have  been  paid  by  said  persons  under  protest  and  to  save  their  property 
from  seizure.  Rhodes  v.  Piper,  457 

ULTRA  VIRES. 
See  Corporation,  2. 

UNITED  STATES  COURT. 

See  Bankruptcy,  1,2. 

Transfer  of  Cause  to  United  States  Court. — By  the  judiciary  act  of  1789  OJ,  S. 
Stat  at  Large,  vol.  I,  p.  79,  sec.  12),  it  is  only  where  the  amount  in  dispate 
exceeds  the  sum  of  five  hundred  dollars,  exclusive  of  costs,  that  a  cause  can 
be  transferred  from  a  state  court,  on  the  petition  of  a  party  residing  ia 
another  state,  to  the  Circuit  Court  of  the  United  States. 

The  West.  Un.  Tel.  Co,  v,  Levi,  55« 

UNSOUND  MIND. 

I.  Estoppel. —  Promissory  Note, — To  a  complaint  on  a  note  given  to 
erect  and  endow  an  institution  of  learning,  the  defendant  answered 
that  at  the  time  of  the  execution  of  the  note  he  was  of  unsound  mind; 
the  plaintiffs  replied  that  at  said  time  defendant  was  apparently  of  sound 
mind  and  not  to  them  known  to  be  otherwise,  and  that  in  reliance  upon 
his  promise,  before  any  disaffirmance  by  him,  just  debts  and  obligations  had 
been  incurred  in  purchasing  property,  erecting  buildings^  and  endowing 
said  institution,  and  thereby  defendant  was  estopped  from  averring  that  he 
was  not  of  sound  mind. 

^Ss&/,  that  the  reply  was  bad.  Wilderyr,  WeakUys  Estate^  34  Ind.  181,  dis- 
tinguished, musselman  v.  Craveiu  et  oL^  E 
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3.  Coniract. — ^The  contracts  of  a  person  who  has  been  j  udicially  pronounced  to  be 
of  unsound  mind  are  void,  but  the  contracts  of  a  person  who  has  not  been  so 
adjudged,  and  who  is  apparently  of  sound  mind,  are  voidable  merely,  and 
are  capable  of  ratification,  or  disaffirmance  when  reason  has  been 
restored.  Ib» 

VENDOR  AND  PURCHASER. 

t.  Conveyance. — Parol  Contract. — ^A  grantor  of  land  cannot  at  the  time  of^ 
the  execution  of  the  deed  reserve  by  parol  a  right  of  action  for  the  breach 
of  the  covenants  in  a  deed  of  a  previous  grantor. 

Sage  V.  yones,  AdnCr^  et  al,^  123 

2.  Same. — ^W.  conveyed  by  warranty  deed  land  upon  which  was  a  mortgage 

executed  by  him ;  I.  (a  married  woman),  by  successive  conveyances,  liter- 
ward  became  the  owner  of  the  land,  and  with  her  husband  by  warranty 
deed  conveyed  the  land  to  R.,  who  at  the  execution  of  said  deed  promised 
I.  "  that  he  would  for  her  use  and  benefit  pay  off  and  discharge  said  mort- 
gage lien,  and  that  all  actions  and  rights  of  action  for  breach  of  the  cove- 
nants of  the  deed  of  W.  should  enure  to  and  were  reserved  by  her.'' 
J5&A/,  that  the  promise  by  R.  to  I.  and  the  said  reservation  by  I.,  being  in  parol, 
were  inadmissible  in  evidence  to  vary  the  terms  of  the  deed  of  I.  to  R. 
which  vested  in/R.  the  legal  right,  which  ran  with  the  land,  to  sue  for  the 
breach  of  the  covenants  in  the  deed  of  W.  lb* 

3.  Canal  Lands. — Assignment  of  Certificqite  of  Purchase. — ^Where  one  who 

had  purchased  canal  lands  of  the  Trustees  of  the  Wabash  and  Erie  Canal 
assigned  and  delivered  his  certificate  of  purchase  to  another,  such  assignor 
had  thereafter  no  interest  or  title  in  the  lands  purchased  that  would  descend 
to  his  heirs,  and  a  conveyance  made  by  such  heirs  would  pass  no  title. 

Wright  V.  Shepherd,  1 76 

^  Same. — Action  to  Recover  Peal  Property. — Legal  and  Equitable  Titles. — 
Record  of  Conveyances. — ^Where  A.  purchased  canal  lands  of  the  Trus- 
tees of  the  Wabash  and  Erie  Canal  in  1854,  and  received  a  certificate  of 
purchase  therefor,  and  afterward,  in  1856,  assigned  and  delivered  the  cer- 
tificate to  B.,  who,  in  1857,  obtained  a  patent,  or  deed,  for  the  land,  and 
after  the  death  of  A.,  in  1862,  his  heirs  conveyed  said  real  estate  to  C,  the 
latter  could  not  recover  the  real  estate  from  one  who  acquired  title  through 
B.,  though  the  deed  of  B.  was  not  placed  on  record  within  the  time  lim- 
ited by  law,  or  until  after  the  deed  from  the  heirs  of  A.  to  C.  had  been 
recorded.  Jb.. 

5*  Covenant. — Paramount  Title. — ^Where  a  person  holding  real  estate  under 
a  warranty  deed  has  yielded  to  what  is  claimed  to  be  a  paramount  title, 
and  has  given  up  possession  without  a  judicial  proceeding,  or  has  bought 
in  the  adverse  title,  he  must,  in  a  suit  on  the  covenants  in  such  deed,  allege 
and  prove  such  paramount  title,  which  must  be  not  only  superior  to  the  title 
under  which  the  land  was  held  by  him  under  such  deed,  but  also  superior 
to  the  title  of  any  other  person.  Crance  v.  CoUenbaugh^  256 

^.  Unrecorded  Deed. — Grantees  Right  of  Action  Against  Fraudulent  Pur^ 
chaser  with  Notice,  who  Sells  to  Innocent  Purchaser. — A.,  being  the  owner 
of  a  tract  of  land,  conveyed  the  same  to  B.,  who  conveyed  to  C.,  who  con- 
veyed to  D.  None  of  the  deeds  except  that  of  C.  to  D.  were  recorded. 
£.  and  F.,  knowing  of  said  conveyances,  procured  a  quitclaim  deed  for  the 
same  land  from  A.,  had  their  deed  duly  recorded,  and  subsequently  sold  the 
lands  to  an  innocent  purchaser,  G.,  for  a  valuable  consideration,  the  land 
all  this  time  being  wild  and  uninclosed.  D.  thereupon  brought  suit  for 
damages  against  E.  and  F.,  who  bought  with  knowledge  of  his  title,  and 
deprived  him  of  it  by  selling  to  said  innocent  purchaser,  G. 

^eld,  that  D.  was  entitled  to  recover.  Corbin  et  al.  v.  Sullivan^  356 

7.  Registry. — To  Whom  it  is  Notice, — ^The  registry  of  a  deed  is  notice  only  to 
uose  who  claim  through  or  under  the  grantor  by  whom  the  deed  was  exe- 
cuted. A 
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&  Agreement  to  Pay  Mortgage  Debt. — A  purchaser  of  real  estate,  who  takes  zb 
subject  to  a  mortgage  debt,  which  he  assumes  and  agrees  to  pay  as  a  part 
of  the  purchase-money,  can  not,  in  a  suit  to  foreclose  the  mortgage,  set  up 
that  there  was,  as  between  the  mortgagee  and  mortgagor,  a  failure  or  want 
of  consideration,  in  part.  Price  et  al,  y.  Pollock  et  ux.,  362 

VENDOR'S  LIEN. 
See  Parties,  4. 

VENUE, 
See  CRimNAL  Law,  7, 12. 

1.  Change  of, — Rule  of  Court. — An  application  for  a  change  of  venue  on  the 

ground  of  objections  to  the  judge  was  filed  on  the  fifth  day  of  the  term,  and 
before  the  issues  were  completed.  The  cause  had  been  docketed  for  trial 
on  the  second  day  of  the  term.  The  application  was  refused  on  the  ground 
that  there  was  a  rule  of  court  which  provided,  that  "  application  for  a 
change  of  venue  will  not  be  entertained  or  allowed,  unless  the  same  is  made 
on  or  before  the  cause  is  docketed  for  trial ;  nor  after  the  party  mnking 
the  same  has  applied  for  a  continuance,  which  has  been  overruled." 
Jleld,  that  the  change  of  venue  was  properly  refused.         Bennett  v.  Pord,  264 

2.  Change  of  Venue. — Presumption. — ^>^here  the  venue  of  a  cause  is  changed. 

but  it  does  not  appear  whether  by  motion  or  by  agreement,  it  will  be  pre- 
sumed  that  it  was  rightfully  chai^d.  Shirts  v.  Irons,  445 

3*  Same. — After  an  appearance,  and  after  the  jurisdiction  of  the  court  to  which 
a  cause  is  sent  on  a  change  of  venue  has  been  recognized,  the  court  may 
refuse  to  remand  the  cause  back  to  the  court  from  which  it  was  chai^d.  Ib» 

VOLUNTARY  CONVEYANCE. 

A  voluntary  convevance  of  real  estate  without  any  consideration,  either  good 
or  valtuible,  is  binding  between  the  parties  in  the  absence  of  fraud. 

Barnes  v.  BarfUtt^  98 

WAIVER. 
See  Bill  of  Exchange,  i  ;  Pleading,  6. 

WARRANTY. 
See  Fraud;  Pleading,  9. 

WIDOW. 
See  Husband  and  Wifb,  8, 9;  Judgment  and  Decree,  5, 6;  Wnx,  i. 

WILL. 

I*  Construction  of. '^Widow.^^lfarriage, — Devise  in  Restraint  of . — Executor^ 
Estoppel. — ^Where  a  testator,  after  bequeathing  to  his  wife  his  personal^ 
effects,  etc,  directed  that  the  residue  of  his  estate  should  be  converted 
into  money,  empowering  his  executor  to  sell  and  convey,  and,  when  the 
whole  should  be  converted  into  money,  gave  the  money  to  his  executor  in 
trust,  to  place  the  same  at  interest,  and  to  pay  the  interest  in  semi-annual 
instalments,  six  hundred  dollars  annually,  to  his  wife  during  her  life,  except 
that  if  his  wife  should  remarry  said  payment  should  cease,  and  his  property 
should  be  divided  among  his  brothers  and  sisters;  providing  that  the4>equest 
to  his  wife  should  be  in  lieu  of  her  right  as  his  widow,  and,  also,  that  if 
the  annual  rents  and  profits  of  his  real  estate  in  the  opinion  and  discretion 
of  his  executor  should  exceed  the  interest  at  the  rate  of  ten  per  cent,  per 
annum  of  the  moneys  which  might  be  realized  from  a  sale  of  the  real  estate^ 
then  the  real  estate  should  not  be  sold  during  the  life  of  his  widow,  an(f 
while  she  remained  his  widow^  unless  by  her  direction  and  consent;  though 
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if  she  married  again,  her  consent  should  not  be  reqidxed,  and  the  sale 
should  in  such  case  remain  a  matter  in  the  discretion  of  the  executor; 
and,  also,  that  if  from  the  rents  of  real  estate  and  investments  made  said 
annuity  could  not  be  produced,  the  deficiency  should  be  paid  out  of  the 
principal,  so  that  she  be  secured  a  sufficient  support,  not  to  exceed  six  hun- 
dred dollars  annually,  but  not  to  be  drawn  or  received  by  her  in  case  she 
again  married ;  and,  also,  that  at  the  death  of  the  widow  the  residuary  estate 
be  distributed  to  parties  named;  and  the  widow  accepted  the  provisions 
of  said  will,  and  received  the  annuity  therein  provided  for  two  years, 
and  subsequently  married  again,  and  the  interest  on  investments  made  by 
the  executor  and  the  rents  from  real  estate  yielded  an  annual  income  of 
seven  hundred  dollars ; 

Hetdt  that  it  was  not  necessary  to  convert  the  entire  real  estate  into  money,  but 
the  annuity  was  to  be  paid  the  widow  from  rents  of  real  estate  and  interest 
on  investments,  and  if  not  realized  therefrom,  the  deficiency  was  to  be  made 
up  from  the  principal  of  the  estate. 

Jleldy  also,  that  when  funds  had  been  invested  so  as  to  produce  six  hundred 
dollars,  the  executor  could  not  sell  the  real  estate  unless  required  by  the 
widow. 

Held^  also,  that  when  a  fund  was  created  producing  six  hundred  dollars  annu- 
ally, the  widow  was  entitled  to  demand  and  receive  her  annuity,  and  the  exec- 
utor having  paid  the  annuity  for  two  years  could  not  afterward  deny 
such  right  of  the  widow. 

Held,  also,  that  though  the  title  of  the  real  estate  was  by  the  will  vested  in  the 
executor,  to  raise  a  fund  to  pay  the  annuity  to  the  widow,  the  condition 
imposed  on  the  widow,  that  in  case  she  married  the  bequest  was  nnll, 
and  the  payment  of  the  annuity  forbidden,  was  in  restraint  of  marriage  and 
void,  and  the  bequest  must  be  upheld. 

Held,  also,  that  the  bequest  in  favor  of  the  widow  vested  as  soon  as  the  rents 
and  interest  amounted  to  six  hundred  dollars  annually,  and  as  she  was  at  that 
time  a  widow,  the  condition  of  forfeiture  was  subsequent. 

Mack  et  al.  v.  Mnlcahy,  68 

2.  Partus. — Construction. — Where  the  wife  of  A.  devised  certain  real  estate 

to  her  son,  B.,  subject  to  a  charge  of  four  hundred  dollars,  to  be  paid  to  A« 
if  he  should  want  and  require  the  same  during  his  life,  directing  that  if  any 
of  it  should  remain  unpaid  at  the  death  of  A.,  it  should  be  paid  to  the 
heirs  of  the  testatrix; 

He/d,  that  in  a  suit  by  the  administrator  of  the  estate  of  A.  to  recover  on  a  note 
given  by  the  widow  of  B.  and  C.  as  her  surety,  for  a  part  of  the  four  hun- 
dred dollars,  the  executor  of  the  wife  of  A.  should  be  admitted  as  a 
defendant  to  resist  the  collection  of  the  note  by  the  administrator  of  the 
estate  of  A. 

Heidy  also,  that  whatever  portion  of  such  sum  remained  unpaid  at  the  death  of 
A.,  it  vested  in  the  children  of  the  testatrix. 

Stafford  et  al,  v.  Davidson,  AdnCr,  319 

3.  FlNuHng.-^CompiauU  to  Set  Aside  Will. — A   complaint  to  set  aside  a  will 

is  good  if  it  sets  out  a  statutory  cause  in  the  language  of  the  statute. 

Bowman  et  al,  v.  Phillips  et  al.,  341 

4.  Undue  Influence, — A  person  of  sound  mind  may  dispose  of  his  property  as  he 

pleases,  but  if  he  does  so  in  violation  of  all  nature's  laws,  justice,  and 
humanity,  juries  and  courts  will  resort  even  to  technicalities  to  prevent  a 
great  wrong.  Jb, 

5.  Construction  of, — Power, — A  testator  devised  all  his  property  U>  his  wife, 

the  interest  given  being  described  as  follows :  <*  All  my  real  estate  and 
personal  property,  to  settle  all  debts,  and  expenses,  and  claims,  collect 
ail  debts ;  to  have  and  to  hold  her  life,  and  to  dispose  of  at  her  death 
at  her  pleasure." 

Vol.  XLVIL 
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Held^  that  the  will  gave  to  the  devisee  an  estate  for  life  only,  with  a  power  of  dis- 
position of  the  tee.  Dunning  et  ux.  v.  Vdndusen  et  al..,  423 

6.  Same, — ^Whether  such  power  of  disposition  coald  be  executed  by  deed,  or 

whether  it  must  be  by  will,  not  decided ;  but, 
lieldf  that  an  ordinary  warranty  deed,  in  fee  simple,  executed  by  the  devisee, 
which  made  no   reference  to  the  will  by  which  the  power  of  disposition 
was  given,  and  contained  no  evidence  of  an  intention  to  execute  the  power, 
conveyed  only  the  life  estate  of  the  devisee.  Jb» 

7.  Sam<. — The  circumstance   that  the  will  char^ged  the  payment  of  debts  on 

the  devisee  did  not  enlarge  the  life  estate  to  a  fee  simple.  Ib^ 

WITNESS. 
See  Husband  and  Wife,  3, 

WORDS. 
**  Intestate^    See  Descent. 
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